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912  EQUITY  PROCEDURE. 

§811.     The  protection  of  infants  and  insane  persons  by  courts 
of  equity. 

Courts  of  equity,  as  in  the  exercise  of  its  jurisdiction  in  other 
cases  deals  not  only  with  the  property  rights  and  interests  of 
infants  and  insane  persons,  but  also  in  some  instances  for  the 
protection  of  their  persons.^  But,  though  this  is  true,  in  nearly 
all  the  instances  in  the  more  modern  practice  of  a  court  of 
equity,  the  management,  control  and  disposition  of  their  prop- 
erty rights  and  interests  have  been  involved,  so  that  what  is  said 
here  will  relate  to  that  matter,  and  more  especially  as  to  the 
lease  or  sale  of  the  property  of  such  persons  by  the  courts  under 
the  provisions  of  the  various  statutes  regulating  this  matter.^ 

§812.     The  sale  of  property  belonging  to  persons  under  disability. 

In  the  Virginias  it  is  provided  by  statute  that  if  the  guardian 
of  any  minor,  or  the  committee  of  any  insane  person,  think  that 
the  interests  of  the  ward  or  insane  person  will  be  promoted  by 
a  sale  of  his  estate,  or  if  the  trustee  of  any  estate,  or  any  person 
interested  in  any  estate  in  trust,  think  that  the  interest  of  those 
by  whom  the  estate  is  held  will  be  promoted  by  a  sale  thereof, 
such  sale  shall  be  made,  if  it  appear  proper  to  do  so,  upon  bill 
filed  in  the  Circuit  Court "  of  the  county  in  which  the  estate  pro- 
posed to  be  sold  or  some  part  thereof  may  be.*  And  in  West 
Virginia,  as  we  have  stated,^  there  may  be  a  sale  of  the  estate  of 

1  Adams'  Equity,    (8th  ed.),  278,  friend,  she  was  declared  a  ward  of 

281,  note.  the  court,  and  all  conversation.  in- 
Such  court  has  a  general  supervis-  tereourse,  or  correspondence  between 

ory  power  over  the  persons  and  es-  her  and  the  defendant  to  whom  she 

tates  of  infants;  and  when  any  part  had  been  married  was  forbidden  un- 

of  an  infant's  estate  is  in  litigation  der  pain   of   contempt.     Aymer  vs. 

there,    it    is    under    the    immediate  Eoflf,  3  Johns.  Ch.  49. 

guardianship  and  protection  of  the  =  Hinchman  vs.  Ballard.  7  W.  Va. 

court.       Westbrook     vs.     Gomstock,  152. 

Walk.  Ch.  314;   People  vs.  Wilcox,  a  in    Tirr/inici,   the   Circuit   Court 

22  Barb.  178.    Where  an  infant  un-  or  Corporation  Court. 

der  twelve  years  of  age  was  married,  *  Code    (W.  Va.),  Ch.  83,  sec.  2; 

and  immediately  thereafter  declared  Code   (Va.),   1887,  sec.  2616. 

her   dissent   to   the  marriage,   upon  5  Ante,  sec.  235. 

application  to  chancery  by  her  next 
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an  infant  or  insane  person  in  a  summary  proceeding  by  petition 
to  the  Circuit  Court  of  the  county  wherein  the  estate  or  some 
part  thereof  may  be.*^ 

§813.     As  to  the  leasing  or  Incumbering  of  the  estate  of  persons 
under  disability. 

In  West  Virginia  the  estates  of  infants  and  insane  persons, 
and  estates  in  trust  may  be  leased  and  encumbered  by  trust, 
upon  bill  in  equity  in  like  manner  as  a  sale  thereof  may  be 
made ;  '  and  the  same  things  may  be  done  as  to  such  estates  upon 
petition  to  the  Circuit  Court  by  summary  proceedings.*  And 
in  Virginia  there  may  be  in  like  manner,  an  exchange  of  real 
estate  for  other  real  estate  upon  bill  in  equity  filed  for  such 
purpose.^ 

§814.    As  to  the  renewal  of  leases  on  behalf  of  persons  under  dis- 
ability. 

It  is  expressly  provided  by  statute-  in  the  Virginias  that 
where  an  infant,  insane  person,  or  married  woman  (if -the  prop- 
erty be  not  her  separate  estate),  is  entitled  to  or  bound  to  renew 
any  lease,  any  person  on  his  or  her  behalf,  or  any  person  inter- 
ested, may  apply  by  petition  or  motion  in  a  summary  way,  to 
the  Circuit  Court  of  the  county  in  which  the  land  leased  or  some 
part  thereof  may  lie,  and  by  the  order  of  said  court,  any  person 
appointed  by  it  may,  from  time  to  time,  surrender  or  accept  a 
surrender  of  such  lease,  or  take  or  make  a  new  leas&  of  the  same 
premises  for  such  term,  and  with  such  provisions  as  the  court 
shall  direct.  Such  reasonable  sums  as  may  be  incurred  to  re- 
new any  such  lease,  shall,  with  interest  thereon,  be  paid  out  of 
the  profits  of  the  leasehold  premises  and  be  a  charge  thereon 
until  such  payment.^" 


6Code  (W.  Va.),  Ch.  83,  sec.  12.  sPollard,  Supp.  Code   (Va.),  sec. 

7  Code    (W.  Va.),  Ch.  83,  sec.  2;  2616,  p.  278. 
Code    (Va.),  1887,  aec.  2616.  lo  Code  (W.  Va.),  Ch.  83,  sec.  1; 

sAnte,  sec.  235.  Code   (Va.),  1887,  sec.  2615. 
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§815.    Suits  by  infants  and  insane  persons  to  set  aside  convey- 
ances and  transfers  of  property. 

Following  strictly  the  plan  of  this  treatise,  the  consideration 
of  this  matter  belongs  to  another  part  thereof.  ^^  Ordinarily, 
as  we  have  seen,^^  he  who  asks  equity  must  do  equity/'  That 
is  if  a  party  would  relieve  himself  of  the  consequences  of  an  act 
resulting  from  fraud  or  mistake,  or  other  unconscionable  trans- 
action, he  must  aver  in  his  bill  a  readiness  and  ability  to  place 
the  defendant  in  statu  quo  in  order  to  obtain  the-  relief  which  he 
seeks/*  But  there  is  an  exception  to  this  rule  in  the  case  of 
persons  under  the  disability  of  infancy  or  insanity/^  So  that 
when  an  insane  person  or  his  estate  is  concerned  in  the  matter  of 
setting  aside  a  conveyance  or  rescinding  a  contract,  where  the 
opposite  party  knew  of  the  disability,  no  restitution  of  the  con- 
sideration is  required  and,  of  course,- no  averment  of  an  ability 
or  readiness  to  refund  what  has  been  received  by  such  insane 
person  need  be  made  in  the  bill/"  If  suit  be  brought  to  avoid  a 
conveyance  or  other  transaction  of  an  infant  no  restitution  is 
required  if  the  infant  has  parted  with  the  consideration,  but  if 
not,  restitution  must  be  made  or  the  bill  can  not  be  sustained/^ 

§816.    Who  may  sell,  lease  or  incumber  estate  of  infants  and  in- 
sane persons. 

While  the  statute  authorizing  a  sale,  lease  or  mortgage  of  the 
estate  of  an  infant  or  insane  person  is  remedial  and  is  therefore 
construed  liberally,^^  still  it  will  not  be  extended  by  construction 

11  Ante,  Ch.  III.  i^  See  extended  note  to  see.  907, 

i2Amte,  sec.  119a.  form  No.  86. 

13  Hogg,  Eq.  Princ.  sec.  60.  is  Vaughn  vs.  Jones.  23  Gratt.  at 

i4  7dem.  p.  456;  Troth  vs.  Robertson,  78  Va. 

15  Idem.  46. 

le  Physio  Med.  College  vs.  Wilkin-  As  this  statute  is  construed  liber- 
son,  108  Ind.  314,  9  N.  B.  Rep.  167;  ally,  the  word  "  estate  "  is  held  to 
Northwestern,  etc.  Co.  vs.  Blanken-  be  used  in  its  most  extensive  sense, 
ship,  94  Ind.  535,  48  Am.  Rep.  185;  and  as  meaning  the  property,  or 
Crawford  vs.  Scovell,  94  Pa.  St.  48,  thing,  given  by  the  deed  or  will,  and 
39  Am.  Rep.  768 ;  Lincoln  vs.  Buck-  not  merely  the  interest  therein ;  so 
master,  32  Vt.  652;  Henry  vs.  Fin,  as  to  promote  the  policy  of  the  legis- 
23  Ark.  417.  lature,   which   was   designed   to   re- 
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SO  as  to  permit  any  person  else  to  come  into  a  court  of  equity 
and  make  sale  of  such  estate  than  the  persons  mentioned  in  the 
statute ;  namely,  the  guardian  of  an  infant,  committee  of  insane 
person,  the  trustee  of,  or  a  person  interested  in^  an  estate  held 
in  trust/"  Thus,  a  widow  cannot  merely  in  right  of  her  dower, 
file  a  bill  to  sell  infants'  lands,  and  get  money  from  its  sale  in 
lieu  of  dower  in  kind.  A  decree  of  sale  in  such  a  case  is  abso- 
lutely void.  Kor,  as  we  have  seen,^°  can  a  ward  maintain  such 
a  bill  in  his  own  name  by  his  next  friend.'^  And  the  only  way 
in  which  these  proper  parties  may  sell,  lease  or  mortgage  such 
an  estate  is  in  the  manner  prescribed  by  the  statute.  ^^ 

§817.     The  necessary  parties  to  a  proceeding  to  sell,  lease  or  en- 
cumber the  estate  of  persons  under  disability. 

The  statute  authorizing  a  sale,  lease  or  encumbrance  of  the 
estate  of  infants  and  othei"  persons  specifically  mentioned  there- 
in, expressly  provides  that  the  infant  or  insane  person,  or  the 
beneficiaries  in  the  trust  (when  not  plaintiffs),  and  all  others 
interested,  shall  be  made  defendants  to  the  proceeding.  °^  And 
it  is  further  provided  by  the  Virginia  statute  that  where  there 
is  an  infant  or  insane  defendant,  all  those  who  would  be  his 
heirs  or  distributees  if  he  were  dead,  shall  also  be  made  par- 
ties.^* The  only  question  that  can  arise  under  this  statute  is  as 
to  the  persons  who  are  "  interested  "  within  the  meaning  of 
that  word  as  used  in  the  law.  Au  examination  of  the  decisions 
made  under  and  construing  this  statute  and  others  of  similar 
import  shows  that  the  same  meaning  is  attached  to  this  word 
which  is  given  to  it  in  determining  who  are  necessary  parties  to 
an  ordinary  suit  in  equity.^''     Thus,  under  this  statute,  in  a 

move  those  fetters  upon'  alienation  Oil    Co.    vs.    Mclntyre,    44    \Y.    Va. 

vphich    contingent   limitations   more  296,  28  S.  E.   Rep.   922;   Pierce  vs. 

or   less   tend   to   fasten.     Troth    vs.  Triggs,  10  Leigh  406;  Faulkner  vs. 

Robertson,  supra.  Davis.  18  Gratt.  662  et  seq. 

i^Hoback  vs.  Miller,   44  W.  Va.  23  Code    (W.    Va.),    Ch.    8.3,    sec. 

635,29  S   E.  Rep.  1014.  2;   Code   (Va.),   1887,  sec.  2616. 

20  Ante.  see.  66.  2*  Code   (Va.),  1887,  sec.  2616. 

2iHoback  vs.  Miller,  supra.  25  Cooper  vs.  Hepburn^  15   Gratt. 

22  Wilson    vs.    Youst,    43    W.    Va.  551;    Faulkner   vs.  Davis,   18  Gratt. 

826,  28  S.  E.  Rep.  781 ;  South  Penn  at  p.  682 ;  Quesenberry  vs.  Barbour, 
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proceeding  by  a  committee  of  an  insane  person  to  sell  the  oil 
and  gas  underlying  a  tract  of  land,  the  co-tenants  of  such  person 
are  not  necessary  or  proper  parties  to  such  proceeding.^*  So, 
as  in  Cooper  vs.  Hepburn,^'  where  11.  devises  real  estate  to  M. 
during  his  natiiral  life,  and  to  his  children  if  he  should  leave 
lawful  issue;  if  not,  then  at  his  decease  to  H's  grandchildren. 
At  the  death  of  H.,  M.  is  not  married,  but  he  afterwards  mar- 
ries and  has  lawful  children.  Upon  the  birth  of  the  first  child 
of  M.,  the  remainder  was  vested  in  the  child,  subject  to  open 
and  let  in  the  afterborn  children  as  they  severally  came  into 
being ;  and  the  remainder  in  favor  of  the  grandchildren  was  de- 
feated. And  therefore  the  grandchildren  were  not  necessary 
parties  to  a  suit  by  the  guardian  of  M.'s  children  for  a  sale  of 
the  real  estate."^ 

§818.     The  bill  or  petition  in  a  proceeding  to  sell,  lease  or  en- 
cumber the  estate  of  persons  under  disability. 

In  the  Virginias  the  estate  of  persons  under  disability  may 
be  sold  on  bill  in  equity,  or  in  the  state  of  Virginia  the  exchange 
of  real  estate  for  other  real  estate,  may  be  made ;  ""  and  in  West 
Virginia  in  the  same  manner  such  estate  may  be  leased  or  en- 
cumbered.'" The  bill  when  filed  for  any  of  the  purposes  here 
authorized,  must  plainly  state  all  the  estate,  real  or  personal, 
belonging  to  the  infant  or  insane  person,  and  all  the  facts  calcu- 
lated to  show  the  propriety  of  the  sale  or  exchange  of  the  es- 
tate ;  '^  and  it  must  be  verified  by  the  oath  of  the  plaintiff.'^ 
The  filing  of  the  bill,  or  petition  if  the  proceeding  be  in  a  sum- 

31  Gratt.  491;  Fritseh  vs.  Klausing,  so  Code   (\V.  Va.),  Ch.  83,  sec.  2. 

13  S.  W.  Rep.  241 ;  South  Penn  Oil  There   is   no   statute   in  Virginia 

Co.  vs.   Melntyre,   44  W.  Va.   296,  authorizing    the    lease    or    encumb- 

28  S.  E.  Rep.  922.  ranee  of  the  estate  of  persons  under 

26  South  Penn  Oil  Co.  vs.  Mcln-  disability  as  in  West  Virginia.  And 
tyre,  supra.  in  West  Virginia  there   is  no  stat- 

27  15  Gratt.   551.  ute  authorizing  an  exchange  of  real 
2s  See     Faulkner    vs.     Davis,     18      estate  as  in  Virginia. 

Gratt.  683,  et  seq;  ante,  sec.  95.  si  Code   (W.  Va.),  Ch.  83,  sec.  2; 

29  Code    (W.  Va.),  Ch.  83,  sec.  2;  Code     (Va.),    1887,    sec.    2616,    as 

Code     (Va.),    1887,    sec.    2616;    as  amended  in  1887-8,  Pollard,   Supp. 

t  mended   in   1887-8,  Pollard,   Supp.  p.  278. 

Code,  p.  278.  ^-  Idem. 
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mary  way,  as  it  may  be  in  West  Virginia,  is  essential  to  the 
jurisdiction  of  the  court  in  such  a  case/'  and  there  must  be  an 
averment  of  every  fact  necessary  to  confer  jurisdiction  for  the 
object  or  purpose  for  which  the  proceeding  is  instituted/*  The 
character  or  capacity  in  which  the  plaintiff  brings  the  bill 
should  be  alleged/'*  and  it  is  usual  to  designate  the  parties 
in  interest  so  as  to  show  that  all  necessary  parties  are  before 
the  court.^"  The  description  of  the  property  with  reference  to 
which  the  bill  or  petition  is  filed  should  be  such  as  to  enable 
the  same  to  be  identified.'^  There  should  also  be  alleged  in  the 
bill  or  petition  the  infant's  or  insane  person's  interest  in  the 
estate/^  the  condition  thereof/"  and  the  facts  showing  the 
propriety  of  making  sale.*"  The  bill,  or  petition,  as  the  case 
may  be,  should  also  state  that,  in  the  opinion  of  the  plaintiff, 
the  interest  of  the  ward  or  insane  person  will  be  promoted  by 
a  sale,  lease,  or  incumbrance  of  the  estate,  as  the  case  may 
be." 

§819.    What  property  of  persons  under  disability  may  be  sold 
under  the  statute. 

The  language  of  the  statute  as  to  the  property  that  may  be 
sold  is  "  estates,  or  estate  in  which  he  "  (the  minor  or  insane 

33  Tracy  vs.  Roberts,  88  Me.  310,  32  Pac.  Rep.  324,  33  Am.  St.  Rep. 
34  Atl.  Rep.  68,  51  Am.  St.  Rep.  190;  Wilson  vs.  Hastings,  66  Cal. 
394;  Fitch  vs.  Miller,  20  Cal.  352;  24,  5  Pac.  Rep.  217;  Huberman  vs. 
Richardson  vs.  Butler,  82  Cal.  174,  Evans,  46  Neb.  784,  65  N.  W.  Rep. 
23    Pac.   Rep.   9,    16   Am.    St.   Rep.  1045. 

101.  38  Pitch  vs.  Miller,  supra;  Worth- 

34  Fitch  vs.  Miller,  supra;  Smith  ington  vs.  Duncan,  41   Ind.  515. 
vs.  Biscailuz,  83   Cal,  346,   21   Pac.  39  Fitch  vs.  Miller,  supra;  Smith 
Rep.    15,    23  Id.    314;    Wilson    vs.  vs.  Biscailuz,  supra. 

Holt,   83   Ala.    528,    3    South.    Rep.  40  Ex.    p.    Jewett,    17    Ala.    410; 

321;  Loyd  vs.  Malone,  23  111.  43.  Fitch  vs.  Miller,  supra;   Bunce  vs. 

35  Cooper  vs.  Hepburn,  15  Gratt.  Bunce,  59  Iowa  533,  13  N.  W.  Rep. 
551.  705;   Fowler  vs.  Lewis,   36  W.  Va. 

36  Lancaster   vs.    Barton,    92   Va.  112,  14  S.  E.  Rep.  447. 

615,  24  S.  E.  Rep.  251;   Erwin  vs.  "Code   (W.  Va.),  Ch.  83,  sec.  2; 

Gainer,  109  Ind.  488,  9  N.  E.  Rep.  Code     (Va.),     1887,    sec.    2616,    as 

417;  Ryan  vs.  Manning,  5  Jones  L.  amended  in  1887-8.  Pollard's  Supp. 

(N.  C.)  334.  p.   278;    MeKee   vs.   Hann,   9   Dana 

37  Doe  vs.  Jackson,  51  Ala.  514;  (Ky.),  526;  VowleSs  vs.  Buekman, 
Gilchrist  vs.  Shackelford,  72  Ala.  6  Dana  (Ky.)  466;  Greenbavm  vs. 
7;   Scarf  vs.  Aldrich,  97  Cal.  360,  Greenbaum,  81  111.  367. 
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person)  "is  interested  with  others,  infants  or  adults; 
.  .  .  and  whether  the  estate  be  absolute  or  limited,  and 
whether  there  be  or  be  not  limited  thereon  any  other  estate, 
vested  or  contingent."  This  statute  comprehends  all  classes  of 
property  without  reference  to  the  degree  of  interest.*"  Thus, 
under  it  an  estate  in  remainder  and  property  or  estate  held 
under  an  executory  devise  may  be  sold.*"  Petroleum  oil  and 
gas  underlying  the  surface  of  land  constitute  a  part  of  the  realty, 
and  may  be  sold  under  this  statute  when  held  by  any  of  the  class 
of  persons  mentioned  in  such  statute.**  And  under  the  law 
authorizing  the  sale  of  the  lands  of  infants,  the  power  of  sale 
may  be  exercised  by  a  court  of  equity  of  lands  devised  by  will, 
although  it  may  appear  from  the  will  that  it  was  the  testator's 
wish  and  intention,  at  the  time  of  making  the  will,  that  the 
land  should  not  be  sold ;  provided,  the  sale  thereof  is  not 
absolutely  or  expressly  prohibited  by  the  will.*° 

§820.     As  to  the  necessity  of  a  guardian  ad  litem  in  a  suit  to  sell 
an  infant's  or  insane  person's  lands. 

In  a  suit  or  proceeding  to  sell  the  estate  of  an  infant  or 
insane  person,  as  in  all  other  cases  in  which  an  infant  is  a 
defendant,*^  there  must  be  a  guardian  ad  litem  appointed  to 
such  infant  or  insane  person  "  who,  as  well  as  the  infant  (if 
over  fourteen  years  of  age),  shall  answer  the  bill  on  oath  in 
proper  person.**  And  if  a  decree  be  entered  in  a  suit  to  sell 
the  lands  of  infants,  a  decree  entered  directing  a  sale  of  such 
lands  in  the  absence  of  the  appointment  of  such  guardian 
ad  litem  and  an  answer  filed  by  him,  such  decree  will  be  re- 


*2  Faulkner  vs.   Davis,    18   Gratt.  ^5  Hogg's  Eq.  Prinep.  sec.  124,  p. 

668;    Talley   vs.    Starke,    6    Gratt.  207. 

339;   Wilson  vs.  Youst,  43  W.  Va.  *^  Ante,  see.  401. 

826,  28  S.  E.  Eep.  781;  South  Perni  «  Code   (W.  Va.),  Ch.  33,  sec.  3; 

Oil  Co.  vs.  Mclntyre,  44  W.  Va.  296,  Code    (Va.),   1887.  sec.   2618;    Hull 

28  S.  E.  Rep.  922.  vs.   Hull,  26  W.  Va.   1 ;   Talley  vs. 

43  Faulkner  vs.  Davis,  supra;  Tal-  Starke,  supra. 

ley  vs.   Starke,  supra.  48  Code    (W.    Va.),   Ch.   83,   sec. 

■"Wilson  vs.  Youst,  supra;  South  3;  Code(ya.),  1887,  sec.  2618. 
Penn  Oil  Co.  vs.  Mclntyre,  supra. 
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versed,  ana  if  the  property  has  been  sold  the  title  of  the  pur- 
chaser will  fall  upon  the  reversal  of  such  decree  of  sale.*''  The 
answer  must  be  actually  filed.  One  found  among  the  papers 
of  the  cause  without  an  order  filing  it  is  not  sufiicient.^"  It 
is  provided  by  statute  that  no  deposition  shall  be  read  in  the 
suit  against  any  infant  or  insane  party,  except  by  leave  of 
the  court,  unless  it  be  taken  in  the  presence  of  the  guardian 
ad  lit&m  or  upon  interrogatories  agreed  upon  by  him.^' 

§821.     Who  should  be  appointed  a  guardian  ad  litem. 

The  prime  consideration  actuating  the  court  in  the  selection 
of  a  suitable  person  to  act  as  guardian  ad  litem,  is  the  due 
protection  of  the  rights  and  interests  of  the  infant. '^^  In  Vir- 
ginia it  is  expressly  provided  by  statute  that  some  discreet  and 
competent  attorney  at  law  shall  be  appointed  as  guardian  ad 
litem;  or  if  no  such  attorney  be  found  willing  to  act,  some 
other  discreet  and  proper  person  shall  be  appointed.^''  If  the 
person  thus  designated  cannot  be  found,  the  court  will  be 
governed  by  the  usual  rule  of  practice  obtaining  in  a  court  of 
equity  in  the  absence  of  statute  relating  to  the  appointment  or 
selection  of  a  guardian  ad  litem.  Under  this  rule  the  court 
will  usually  appoint  his  general  or  testamentary  guardian  if 
there  be  one,^*  or,  if  for  any  reason  such  guardian  be  not  ap 
pointed,  the  nearest  relative  of  the  infant  or  insane  person  not 
interested  in  the  matter  in  controversy  will  generally  be  se- 
lected,^^  though  a  stranger  may  be  appointed.^"  Where  neither 
the  general  guardian  nor  nearest  relative  is  appointed,  the  court 

49  Hull    vs.    Hull,    supra;    Ewing  =*  Patterson  vs.  Pultman,  104  111. 

vs.  Ferguson,  33  Gratt.  548.  80;  Kesler  vs.  Penniger,  59  HI.  134; 

so  Ewing  vs.  Ferguson,  supra.  Scott  vs.  Winningham,  79  6a.  492, 

01  Code   (W.  Va.),  Ch.  83,  sec.  4;  4  S.  E.  Rep.  390. 

Code    (Va.),   1887,  sec.  2619.  ss  Gfrant   vs.    Sehoonover,    supra; 

See  Brown  vs.  Putney,  90  Va.  447,  Rhoads  vs.-Rhoads,  43  111.  239;  U. 

18  S.  E.  Rep.  883.  S.  Bank  vs.  Ritchie,  8  Pet.    (U.  S.) 

52  Grant  vs.  Sehoonover,  9  Paige  128;  1  Daniell,  Ch.  PI.  and  Pr.  (6th 
Ch.   255,   4   Law.    ed.    690,   37   Am.  Am.  ed.)   161  and  note. 

Dec.  393.  ^^  Rhoads  vs.   Rhoads,  supra;  U. 

53  Code  (Va.),  1887,  sec.  3255.  S,  Bank  vs.  Ritchie,  supra. 
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will  appoint  an  attorney  at  law.°'  And  the  person  appointed 
should  be  one  without  any  interests  adverse  to  those  of  the 
infant  in  the  subject  matter  of  suit.'*'  A  co-defendant,  having 
no  adverse  interest  may  be  a  guardian  ad  litem.^^  So,  where 
the  infant  is  a  married  woman  it  is  usual  to  appoint  her  hus- 
band.^" 

§822.     The  duties  of  a  guardian  ad  litem. 

The  whole  duty  of  a  guardian  ad  litem  is  to  defend  the  suit 
on  behalf  of  the  infant  or  insane  person,  as  the  case  may  be,"^ 
and  to  do  so  earnestly  and  rigorously,"^  not  merely  in  a  per- 
functory manner  by  filing  a  formal  answer  in  the  cause  and 
doing  nothing  more.*^  He  should  make  a  bona  fide  examina- 
tion into  the  facts  and  merits  of  the  cause,  so  as  to  fully  protect 
the  interests  of  the  infant  in  the  suit."*  In  Yirginia  the  law 
expressly  declares  that  every  guardian  ad  litem  shall  faithfully 
represent  the  interest  or  estate  of  the  infant  or  insane  person  for 
whom  he  is  appointed."" 

§823.     The  powers  of  a  guardian  ad  litem. 

A  guardian  ad  litem,  may,  when  necessary,  employ  counsel  to 
aid  in  the  defense  of  an  infant  or  .insane  person,""  even  though 
the  guardian  ad  litem,  be  himself  a  practicing  attorney."'  In 
the  conduct  of  the  cause  he  has  the  power  to  act  for  the  infant 
as  to  all  the  issues  arising  in  the  suit,  whether  it  be  the  direct 
issue  involved,  or  one  collateral  to  the  main  issue,  but  which 
must  necessarily  be  determined."^     Thus,  where,  in  an  action 

5T  Carter  vs.  Montgomery,  2  Tenn.  62Enos   vs.    Capps,    12    111.    255; 

Ch.  455;  Bennett  vs.  Whseler,  1  Ir.  Rhoads  vs.  Rhoads,  supra. 
Eq.  R.  16.  «3  Pi'nchback   vs.  Graves,   42  Ark. 

5s  Matter   of   Frits,    2   Paige   Ch.  227;  Allen  vs.  McGee,  27  Ind.  App. 

374,  2  Law.  ed.  950 ;  Ralston  vs.  La-  — ,  60  N.  E.  Rep.  46(J. 
hee,   8  Iowa   17,  74  Am.  Dec.  291;  «*  Allen  vs.  McGee,   supra. 

Estes  vs.  Bridgforth,  114  Ala.  221,  «»  Code    (Va.),   1887,  sec.  3255. 

21  South  Rep.  512.  «o  Richardson  vs.  Tyson,  110  Wis. 

59  1  Daniell,  Ch.  PI.  and  Pr.   (6th  572,  86  N.  W.  Rep.  250. 
Am.  ed. )   162.  o'  Richardson  vs.  Tyson,  supra. 

eoldem,  163.  es  Pyott   vs.    Pyott,   90   111.   App. 

01  1  Daniell,  Ch.  PI.  and  Pr.   (6th  210. 
Am.  ed.)   163. 
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by  a  wife  against  her  husband  for  separate  maintenance,  it 
was  suggested  that  the  marriage  was  void  because  of  the  hus- 
band's insanity  at  the  time  it  was  contracted,  the  court  was  not 
required  to  proceed  with  an  inquisition  of  insanity  to  determine 
such  question,  and  appoint  a  conservator  as  a  prerequisite  to 
the  right  of  the  hiisband  to  defend  the  suit  by  a  duly  appointed 
guardian  ad  litem  before  proceeding  with  the  trial  of  the  main 
action,  but  was  entitled  to  appoint  a  guardian  ad  litem,  and 
determine  the  issues  of  insanity  as  one  of  the  issues  in  the 
case."^  The  g-uardian  ad  litem,  can  make  no  binding  admissions 
adverse  to  the  infant ;  ™  nor  can  he  waive  any  of  the  infant's 
rights ;  ^^  nor  can  he  consent  to  the  entry  of  a  decree  that  is 
prejudicial  to  the  interests  of  the  infants.'" 

§824.     The  compensation  of  a  guardian  ad  litem. 

It  is  provided  by  statute,  as  we  have  already  shovsTi,'^  that 
a  guardian  ad  litem  shall  be  allowed  a  reasonable  compensation, 
which  must  be  paid  by  the  party  on  whose  motion  he  was 
appointed.'* 

§825.     Summary  proceedings  for  the  sale,  lease  or  mortgage  of  the 
estate  of  an  infant  or  insane  person. 

-  In  West  Virginia  a  summary  proceeding  is  authorized  by 
statute,  for  the  sale,  lease  or  mortgage  of  the  estate  of  an  infant 
or  insane  person,  by  petition  upon  ten  days'  notice  to  all  of  the 
defendants  to  such  petition.  The  petition,  as  to  its  parties, 
allegations  and  verification  by  oath,  must  in  all  respects  conform 
to  a  bill  in  equity.'^  In  fact,  the  procedure  upon  the  petition  is 
substantially  the  same  as  that  which  must  be  had  upon  a  bill, 
except  that  the  bill,  of  course,  is  filed  at  rules,  and  is  heard 
upon  depositions  duly  taken  and  filed  in  the  cause,  while  the 

69  Idem.  ''^  Ante,  sec.  401. 

70  Walton  vs.  Coulson,  1  McLean,  ft  Code  (W.  Va.),  Ch.  125,  sec. 
120.                                                             13. 

'1  Cartwright    vs.    Wise,    14  111.          As  to  the  statute  of  Virginia  as  to 

417;    Quigley    vs.    Roberts,    44  Id.      the  compensation  of  a  guardian  ad 

503.  litem,  vide  ante,  sec.  401,  note  3. 

72Dangerfield  vs.   Smith,  83  Va.           75  See   ante,   sec.   818;    Code    (W. 

81,  1  S.  E.  Rep.  599.  Va.),  Ch.  83,  sec.   12. 
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petition  is  filed  in  open  court,  and  may  be  heard,  as  clearly 
indicated  by  the  statute,  upon  evidence  adduced  ore  tenusJ^ 
The  court  shall  appoint  a  guardian  ad  litem  to  the  minor  or 
insane  person  who  must  be  present  at  the  hearing  of  such 
petition.'''' 

§826.    The  decree  to  sell  the  estate  of  persons  under  disability  or 
those  interested  in  a  trust. 

If  the  proceedings  to  sell  the  estate  of  persons  under  the 
disability  of  infancy  or  insanity  or  who  are  interested  in  a 
trust  be  by  bill  in  equity,  and  it  be  clearly  shown,  independently 
of  any  admissions  in  the  answers,  that  the  interest  of  the  infant, 
insane  person,  or  beneficiaries  in  the  trust,  as  the  case  may  be, 
will  be  promoted,  and  the  court  be  of  the  opinion  that  the 
rights  of  no  person  will  be  violated  thereby,  it  may  decree 
that  the  said  estate  be  sold,  leased,  mortgaged  or  encumbered 
by  a  deed  of  trust,  or  any  part  thereof,  on  such  conditions  and 
upon  such  terms  as  to  the  court  shall  seem  to  the  best  interests 
of  the  said  infant,  insane  person,  or  beheficiary  in  the  trust,  as 
the  case  may  be,  and  in  case  the  sale  of  said  land  is  decreed, 
the  purchaser  when  the  sale  is  on  credit,  shall  be  required  to 
give  ample  security,  and  if  the  sale  be  of  real  estate,  a  lien 
shall  be  retained  thereon  to  secure  the  payment  of  the 
purchase  moneyJ^  The  statute  of  West  Virginia  expressly 
empowers  the  court  to  direct  the  sale  upon  such  conditions  and 
terms  as  to  it  shall  seem  to  the  best  interests  of  the  infant  or 
other  owner  of  the  estate.  This  authority  the  court  possesses 
in  the  absence  of  such  express  provision  of  this  particular  stat- 
ute. Hence  the  court  may  decree  that  the  sale  be  private  and 
not  by  way  of  public  auction.^^     The  land  should  be  sold  free 

Ts  Hogg's  Eq.  Princp.  sec.  124,  p.  provision,    not   found   in    tlie   West 

210.  Virginia  statute,  authorizing  an  ex- 

"Code   (W.  Va.),  Ch.  83,  see.  13.  cliange  of  lands.    See   Code    (Va.), 

78  Code  {W.  Va.),  Cli.  83,  see.  5;  1887,     sec.     2620.    as    amended     in 

Code    (Va.),   1887,   see.  2620.    Tliere  1887-8,  Pollard's  Supp.  p.  27!). 

is  omitted  from  the  Virginia  statute  '»  Palmer  vs.  Garland,  81  Va.  444. 

the  power  to  lease  or  mortgage,  and  In  this  ease  H.,  committee  of  G., 

the     terms     upon     which     the     sale  a   female   lunatic,   institutes    ,i    suit 

shall  be  made,  but  it  contains  the  under  Code  1873,  Ch.  124,  to  sell  her 
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of  all  encumbrances  so  tliat  the  title  of  the  purchaser  will  be 
good.'" 

§827.     The  investment  of  the  proceeds  of  sale  of  the  infant's  or 
other  person's  estate. 

When  sale  is  made  of  the  estate  of  an  infant,  insane  person, 
or  one  interested  in  tnust  property,  the  law  prescribes  that  the 
proceeds  thereof  shall  be  invested  under  the  direction  of  the 
court,  for  the  use  and  benefit  of  the  persons  entitled  to  the 
estate,  and  in  case  of  a  trust  estate,  subject  to  the  uses,  limita- 
tions and  conditions,  contained  in  the  writing  creating  the  trust. 
But  into  whosesoever  hands  the  said  proceeds  may  be  placed, 
the  court  shall  take  ample  security,  and  from  time  to  time 
require  additional  security,  if  necessary,  and  make  any  other 
proper  orders  for  the  faithful  application  of  the  fund,  and  for 
the  management  and  preservation  of  any  property,  or  securities 
in  which  the  same  may  be  invested,  and  for  the  protection  of  the 
rights  of  all  the  persons  interested  therein,  whether  such  rights 
he  vested  or  contingent."  The  court  may  direct  the  proceeds 
of  the  sale  of  an  infant's  estate  to  be  paid  to  his  guardian,^^  and 

contingent  estate  in  lands,  and  con-  bidding,  and,  therefore,  no  competi- 
dueta  it  in  the  proper  manner,  and  tion  in  bids  can  be  hoped  for,  nego- 
against  the  proper  parties,  and  ad-  tiations  must  take  the  place  of  a 
duces  the  proper  evidence,  in  every  public 'sale,  to  prevent  the  sacrifice 
respect  in  accordance  with  the  re-  of  the  property  sold.  The  evidence 
quirements  of  the  statute,  and  in  his  in  tie  record  shows  that  a  fair  re- 
bill  he  presents  the  bids  of  certain  suit  has  been  reached  in  this  case 
parties  who  already  owned  other  and  it  would  be  mistaken  kindness 
contingent  interests  in  the  same  -to  reject  it  and  take  the  hazard  of  a 
laijds.  The  court,  deeming  that  the  precarious  auction." 
interests  of  the  lunatic  will  be  pro-  As  to  the  statute  applying  to  de- 
moted and  the  rights  of  no  one  will  crees  to  be  entered  upon  a  petition 
be  violated  by  the  sale  of  her  said  in  a  summary  proceeding  in  West 
proposed  sales  of  the  estate,  decrees  Virginia  for  the  sale,  lease  or  mort- 
that  the  said  bids,  and  the  said  es-  gage  of  the  estate  of  persons  under 
tate  of  the  lunatic  therein  be  con-  disability,  vide  Code  (W.  Va.),  Ch. 
veyed  to  the  said  bidders.  83,  sec.  14. 

Held.   The  sale  is  lawful.  so  pjerce  vs.  Triggs,  10  Leigh  406. 

In    the    course    of    his    opinion,  si  Code   (W.  Va.),  Ch.  83,  sec.  7; 

Fauntleroy,  J.,  says:    "When,  as  in  Code   (Va.),   1887,  sec.  2622. 

this  case,  the  part  owners  are  the  82  Reed  vs.  Hedges,  16  W.  Va.  167. 
only  persons  "who  are  interested  in 
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if  sucn  guardian  do  not  give  the  additional  bond  contemplated 
by  the  statute  to  secure  the  proceeds  of  such  sale,  the  guardian 
and  his  security  in  his  official  bond  will  be  liable  for  the  same 
on  such  bond/'  But  where  the  additional  bond  to  secure  the 
proceeds  of  the  sale  of  the  ward's  estate  is  given,  it  is  primarily 
liable  for  such  proceeds/* 

§828.     The  bond  for  the  application  of  the  proceeds  of  the  sale  or 
lease  of  lands. 

It  is  provided  by  statute  in  West  Virginia,  that  in  case  a 
sale  or  lease  of  the  estate  of  a  party  under  the  disability  of 
infancy  or  insanity  be  made,  the  guardian  or  committee  shall 
in  open  court  enter  into  bond,  with  approved  security,  in  a  pen- 
alty equal  to  double  the  value  of  the  estate  to  be  sold,  conditioned 
for  the  faithful  application  of  the  proceeds  of  sale  or  lease. 
And  in  case  of  mortgage  or  deed  of  trust  the  said  guardian  or 
committee  shall  enter  into  bond  with  approved  security  in  a 
penalty  equal  to  double  the  amount  of  any  moneys  which  may 
come  into  his  hands  from  the  mortgaging  or  encumbrancing 
the  same  by  deed  of  trust,  conditioned  for  the  faithful  applica- 
tion of  said  moneys.  And  in  either  case  such  bonds  shall  be 
payable  to  the  State,  and  the  court  may  thereafter  order  a  new 
bond,  with  other  security  to  be  given  if  deemed  necessary.*^  If 
the  bond  contemplated  by  this  statute  be  given,  the  sureties  on 
the  general  bond  of  the  guardian  will  not  be  liable  for  the 
proceeds  of  sale,*''  and  it  seems  that  they  will  not  be  liable, 
even  if  such  bond  be  not  given.''' 

§829.     The  effect  of  sale  upon  the  status  of  the  estate  of  an 
infant  or  insane  person. 

Inasmuch  as  one  of  the  leading  objects  in  conferring  a  power 
of  sale  upon  the  guardian  of  an  infant  or  the  committee  of  an 
insane  person  is  the  promotion  of  the  interest  of  such  infant  or 
insane  person,  without  violating  the  rights  of  any  person,  it  is 

ssReed  vs.  Hedges,  supra.  S6  Kester  vs.  Hill,  42  W.  Va.  611, 

84  Findley  vs.  Findley,  42  W.  Va.  26  S.  E.  Rep.  376. 
372,  26  S.  E.  Rep.  433.  "  idem. 

85  Code  (W.  Va.),  Ch.  83,  sec.  15. 
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the  policy  of  the  law  to  preserve  the  status  of  all  real  estate 
that  may  be  sold  in  such  a  ease,  so  that  the  proceeds  of  sale 
will  pass  to  those  who  would  have  been  entitled  to  the  land  if  it 
had  not  been  sold.*^  The  effect  of  the  sale  does  not  operate  a 
conversion  of  the  realty  into  personalty  until  the  infant  attains 
his  majority  and  the  insane  person  is  restored  to  his  sanity."''* 

§830.     Petition  to  have  dower  or  curtesy  of  insane  wife  or  hus- 
band released. 

The  law  provides  that  if  the  husband  of  an  insane  wife  wish 
to  sell  real  estate,  and  to  have  her  right  of  dower  therein 
released  to  the  purchaser,  or  if  the  wife  of  an  insane  husband 
wish  to  sell  her  real  estate,  and  to  have  his  right  of  curtesy 
therein  released  to  the  purchaser,  he  or  she  may  petition  for  that 


ss  Code  (W.  Va.),  Ch.  83,  sec.  11; 
Code  (Va.),  1887,  see.  2626. 

8»  Vaughan  vs.  Jones,  23  Gratt. 
4-i4;  Turner  vs.  Dawson,  80  Va.  841 ; 
Findley  vs.  Findley,  42  W.  Va.  372; 
26  S.  E.  Rep.  433. 

In  Vaughan  vs.  Jones,  Anderson, 
J.,  in  the  course  of  his  opinion, 
says ;  "  It  is  an  established  prin- 
ciple of  courts  of  equity,  says  Judge 
Lomax,  not  to  f>uffer  the  real  es- 
tate of  infants  to  be  changed  into 
personal,  nor  personal  into  real  es- 
tate. Upon  this  nrinciple  the  legis- 
lature of  this  State  has  directed, 
in  the  sale  of  infants'  real  estate 
under  the  authority  of  Courts  of 
Chancery,  that  if  the  infant  dies  un- 
der twenty-one  years,  the  proceeds 
of  the  sale  shall  be  considered  as 
real  estate,  and  shall  pass  to  such 
person  as  would  have  been  entitled 
if  it  had  not  been  sold.  1  Lomax 
Dig.  top  p.  239,  marg.  202.  This  is 
substantially  the  purport  -of  sec- 
tion 21  of  chapter  108  of  the  R.  C.  of 
1S19.  The  sale  of  infants'  real  es- 
tate by  the  Superior  Court  of  Chan- 
cerv,   being  authorized  by  previous 


sections  of  the  act,  what  was  tlie 
design  of  this  21st  section?  It 
seems  to  have  been  to  guard  against 
any  change  being  made  in  the  legal 
incidents  and  qualities  attached  to 
real  estate,  by  the  sale  which  had 
been  authorized  by  the  previous 
sections,  both  as  it  respects  the 
rights  and  interests  of  the  infant 
and  of  those  to  whom  the  real  es- 
tate would  descend  in  the  event  of 
his  death  intestate,  under  twenty- 
one  years  of  age.  And,  therefore, 
it  is  provided,  that  the  prooeeds  of 
the  sale  shall  be  considered  as  real 
estate,  and  at  the  death  of  the  in- 
fant intestate,  under  twenty-one 
years  of  age,  shall  pass  as  real  es- 
tate to  those  who  would  have  been 
entitled  to  the  land  if  it  had  not 
been  sold.  And  the  sale  is  only  au- 
thorized, as  appears  from  a,  previou.s 
section,  provided  their  rights  should 
not  be  violated.  And  without  adopt- 
ing the  provision  aforesaid  in  the 
21st  section,  or  the  equitable  prin- 
ciple of  Courts  of  Chancery,  a  sale 
could  not  be  made  within  that  re- 
striction." 
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purpose  the  Circuit  Court  of  the  county  in  which  such  estate,  or 
some  part  thereof,  is.  And  if  it  appear  to  the  court,  to  be 
proper,  an  order  may  be  made  for  the  execution  of  such  a  release, 
by  a  commissioner  to  be  appointed  by  the  court  for  the  purpose ; 
which  release  shall  be  effectual  to  pass  the  said  right  of  dower 
or  of  curtesy  to  the  purchaser.  But  the  court  may  make  such 
order  as,  in  its  opinion  may  be  proper  to  secure  to  her  and  to 
him  the  same  interest  in  the  purchase  money  and  the  income 
thereof,  that  he  or  she  would  have  had  in  the  real  estate  and 
the  income  thereof,  if  it  had  not  been  sold ;  or  at  the  discretion 
of  the  court,  to  secure  to  her  or  to  him,  out  of  the  purchase 
money,  such  sum  in  gross  as,  in  the  court's  opinion,  may  be 
sufficient  to  compensate  her  or  him,  for  her  right  of  dower  or  his 
right  of  curtesy.*" 

§831.     The  procedure  to  release  dower  or  curtesy  of  insane  wife 
or  husband. 

Inasmuch  as  dower  is  a  pure  common  law  right,"^  a  common 
law  estate  of  the  wife,"'  and  is  neither  equitable  nor  statutory 
separate  property,"^  and  cannot  be  defeated  or  barred  at  the 
common  law,  except  in  a  few  instances  not  material  to  be  noticed 
here,"*  and  only  by  statute  in  strict  compliance  with  the  pro- 
visions and  requirements  thereof,"^  it  necessarily  follows  that 
tbe  dower  of  an  insane  wife  can  only  be  released  or  barred 
in  the  manner  prescribed  by  statute  as  shown  in  the  next 
preceding  section.  The  proceeding  by  petition  under  this  stat- 
ute *^  is  not  ex  parte,  and  the  wife  or  husband  whose  rights  are 

80  Code   (W.  Va.),  Ch.  83,  sec.  10;  50   Ind.   186;    Bressler  vs.   Kent,  61 

Code     (Va.),    1887,    sec.     2625,    as  111.  426,  14  Am.  Rep.  67. 

amended  in  1895-6,  Pollard's  Supp.  «*  1  Washburn  on  Real  Property 

p.  279.  (4th  ed.)   242,  244-270. 

siHoback  vs.   Miller,   44  W.  Va.  as  Nicoll  vs.   Ogden,   81  Am.  Dec. 

6.35,  29  S.  E.  Rep.  1014.  311;   Grove  vs.   Todd,   41   Md.   633, 

92  Martin  vs.  Martin,  22  Ala.  86,  20  Am.  Rep.  76;  Blair  vs.  Sayre, 
105.  29    W.   Va.    604,   2    S.    E.   Rep.    97; 

93  Morrison  vs.  Thistle,  67  Mo.  McMullen  vs.  Eajren,  21  W.  Va.  233. 
596,  599;  Townsend  vs.  Brown,  16  96  Code  (W.  Va.).  Ch.  83,  sec. 
S.    C.    91;    McCormick    vs.    Hunter,  10;   Code    (Va.),  1887,  sec.  2625,  as 
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to  be  affected  must  be  made  a  party  thereto,  and  have  reasonable 
notice  of  the  time  and  the  place  where  the  petition  will  be  filed.  °^ 
If  it  appear  to  the  court  that  the  party  is  insane,  the  court  may 
hear  evidence  or  refer  the  matter  to  a  commissioner,  to  inquire 
into  and  report  as  to  the  status  of  the  property,  whether  the 
wife  or  the  husband,  as  the  case  may  be,  has  a  contingent  right 
of  dower  or  curtesy  therein,  the  value  thereof,  and  what  sum 
should  be  set  apart  out  of  the  proceeds  of  the  sale  in  lieu  of 
such  contingent  right  of  dower  or  curtesy  therein."*  When 
these  matters  have  been  ascertained  and  adjudicated,  the  court 
will  authorize  a  commissioner  to  execute  a  deed  conveying 
and  relinquishing  such  right  of  dower  or  curtesy  in  such  prop- 
erty."' 

amended  in  1895-6,  Pollard's  Supp.  »9  Hess  vs.  Gale,  supra.   The  prin- 

279.  eiple,  as  laid  down  in  the  text,  as  to 

9'?  Hess  vs.  Gale,  93  Va.  467,  25  S.  the  procedure  under  this  section,  is 

E.  Rep.  533.  deduced  from  the  statute  itself  and 

98  Hess  vs.  Gale,  supra.  the  case  just  cited. 
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CHAPTER  XXXIV. 

MISCELLANEOUS  MATTERS  OF  PROCEDURE. 

Sec.  832.  Motion  defined. 

,  Sec.  833.  Who  may  make  a  motion. 

Sec.  834.  Motion   or   otlier   proceeding  by   a,  party  in   contempt. 

See.  835.  Against  whom  a  motion  may  be  made. 

Sec.  836.  Motions  as  matters  of   course. 

Sec.  837.  As   to   special  motions   ex  parte. 

Sec.  838.  Special   motions   made   upon   notice. 

See.  839.  Some   specific  instances   of   special  motions   upon  notice. 

Sec.  840.  As  to   the   plaintiff"s  right  to  dismiss  his  bill. 

See.  841.  Dismissal  of  the  bill  as  to  part  of  the  defendants. 

Sec.  842.  Dismissal   of   the   bill   contrary  to   stipulation. 

See.  843.  Dismissal  of  the  bill  "  without  prejudice." 

Sec.  844.  Dismissal   of  the  bill  "  agreed." 

Sec.  845.  Dismissal   or   discontinuance   of   a   cause   for   failure  to   prose- 
cute the  same. 

Sec.  846.  Reinstatement  of  the  cause  after  its  dismissal. 

Sec.  847.  Stipulations  of  the  partiet'  waiving  the  taking  of  proof. 

Sec.  848.  Orders   and   decrees   nunc  pro  tunc. 

Sec.  849.  As  to  the  use  of  affidavits  in  equity. 

Sec.  850.  When   affidavits   cannot   be  used   on   a   motion  to   dissolve  an 
injunction. 

See.  851.  When  affidavits  may  be  used  on  a  motion   to  dissolve  an  in- 
junction. 

Sec.  852.  The  payment  of  money  into  court. 

Sec.  S53.  Same  subject  further  considered. 

Sec.  854.  The  court's  control  pf  the  fund  when  paid  over. 

§832.    Motion  defined. 

A  motion  is  an  application,  either  by  a  party  to  the  proceed- 
ings or  his  counsel,  not  in  writing,^  made  to  the  court,  or  Judge 
thereof  at  chambers,  or  in  vacation,  for  the  purpose  of  obtaining 

1  But  by  a  rule  of  the   Supreme  jects  of  the  motion.    1  Beach^  Mod. 

Court  of  the  United  States  all  mo-  Eq.    Pr.    sec.    554,,    citing    Rule    6, 

tions  to  the  court  shall  be  reduced  U.  S.  Supreme  Court;  Rule  21,  U.  S. 

to    writing,    and    shall   -contain    a  C  C.  A. 
brief  statement  of  the  facts  and  ob- 
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sonic  rule  or  order  of  court  which  he  deems  necessary  or  proper 
in  the  cause,  or  to  obtain  relief  in  a  summary  manner  in  a 
matter  which  would  otherwise  operate  as  unjust  or  inequitable/' 
Motions  are  either  of  course  or  special ;  and  the  latter  are  either 
ex  parte  or  upon  notice/ 

A  motion  cannot  be  used  to  present  anything  to  the  court  that 
is  properly  the  subject  of  a  pleading,  but  is  confined  to  matters 
which  are  incidental  to  a  presentation  of  the  cause  upon  its 
merits/ 

§833.     Who  may  make  a  motion. 

A  motion  may  be  made  by  or  on  behalf  of  any  party  to 
the  record,  provided  such  party  be  not  in  contempt  of  court ;  " 
and  a  person  who  is  a  quasi  party  to  the  cause,  such  as  a  claim- 
ant coming  in  under  a  decree,  or  a  purch^aser  at  a  judicial  sale, 
may  also  apply  to  the  court  in  this  manner/  But  a  motion 
will  not  be  entertained  by  a  person  who  is  not  a  party  to  the 
record/ 


2  1  Beach,  Mod.  Eq.  Pr.  sec.  554 ;  must  be  in  the  name  of  the  party  on 
2  Daniell,  Ch.  Pr.  (6th  Am.  Ed.)  the  record,  and  must  be  against  such 
1591;  2  Bouv.  L,Dict.  199;  Black's  a  party."    Idem. 

Law.    Diet.    791 ;    Shipman   Eq.   PI.  "  A  stranger  having  acquired  an 

164.  equitable  right  to  the  benefit  of  an 

3  Idem.  execution,  or  to  the  property  upon 
*  Shipman   Eq.   PI.    165,   citing  2  which    it    is    levied,    will    generally 

Daniell,  Ch.  PI.  and  Pr.  (6th  Am.  have  authority  to  sue  out  and  con- 
ed.) 1603,  1604;  Shaft  vs.  Insurance  duct  the  process,  or  to  object  to  its 
Co.,  67  N.  Y.  544,  547;  Jones  vs.  regularity;  but  he  must  do  it  in 
Roberts,  12  Sim.  189.  the  name  of   a   legal   party  to  the 

5  2  Daniell,  Ch.  PI.  and  Pr.    (6th  process,  or  one  who  can  be  made  so. 

Am.  ed. )   1591;   1  Beaeh,  Mod.  Eq.  And  his  authority  to  use  the  name  of 

Pr.  sec.  555.  the  party  to  the  process  of  a  court 

8  Idem..  of   law,    will   be   so   far   recognized 

■^  Wallops  vs.  Scarburgh,  5  Gratt.  by  such  court  as  to  preclude  the  in- 

1.  tervention  of  such  party  for  the  pur- 

"  A  motion  to  quash  a  writ  and  pose  of  defeating  it."     Idem. 
inquisition  founded  on  a  judgment. 
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§834.     Motion  or  other  proceeding  by  a  party  in  contempt. 

Besides  the  punishment  by  fine  and  imprisonment  to  which 
a  party  subjects  himself  by  a  contempt  of  the  process  and 
orders  of  the  court,*  he  places  himself  in  the  further  predica- 
ment of  not  being  in  a  situation  to  be  heard  in  any  application 
which  he  may  desire  to  make  to  the  court,  until  he  has  purged 
bis  contempt  and  paid  the  costs  thereof."  Thus  a  party  in 
contempt  can  not  move  to  dissolve  an  injunction.^"  Though 
a  party  be  in  contempt,  he  may  show  that  the  court  when  it 
made  the  order  which  he  does  not  obey  was  without  jurisdic- 
tion as  to  such  order.^^ 


§835.    Against  whom  a  motion  may  be  made. 

A  motion  may  be  made  against  any  party  to  the  record,  as 
well  also  as  against  one  who  has  voluntarily  submitted  himself 
to  the  authority  of  the  court,  as  for  illustration  a  purchaser  of 
the  subject  matter  of  litigation  during  the  pendency  of  the  suit, 


8  Ante,  sec.  723. 

9  1  Daniell,  Ch.  PI.  and  Pr.  (6tli 
Am.  Ed.)  505;  1  Beach  Mod.  Eq. 
Pr.  556;  Johnson  vs.  Pinney,  1 
Paige  Ch.  646,  2  Law  ed.  and  note; 
Rogers  vs.  Paterson,  4  Paige  Ch. 
450,  3  Lav^'.  ed.  511  and  note. 

"  Where  a,  rule  is  made  upon  a 
person  to  show  cause  why  he  shall 
not  be  punished  for  a  contempt  of 
the  court,  in  aiding  to  obstruct  the 
execution  of  a  decree  of  the  court, 
he  jJurges  himself  of  the  contempt, 
by  answering  under  oath,  that  in 
what  he  had  done  he  acted  as  coun- 
sel in  good  faith,  without  any  de- 
sign, wish  or  expectation  of  commit- 
ting anjf  contempt  of,  or  olTering 
disrespect  to,  the  court.  Wells  vs. 
Commonwealth,  Si  Graft.  500 

The  principle  laid  down  in  Wells 
vs.  Commonwealth,  that  a  party 
may  purge  himself  of  contempt  by 
his  own  affidavit  is  disaffirmed  in 
State  vs.  Harper's  Ferry  Co.  16  W. 
Va.  at  p.  873  in  which  the  court  in 


its  opinion  says:  "Can  this  court 
properly  hear  evidence  in  these 
cases,  or  must  they  be  heard  only 
on  the  answers  of  the  defendants  to 
the  rules  issued  against  them?  In 
proceedings  of  tliis  character  the 
weight  of  the  authorities  is  in  fa- 
vor of  the  admission  of  other  evi- 
dence than  the  answers  of  tlie  de- 
fendants to  the  rule;  and  in  our 
judgment  this  is  the  proper  rule. 
See  Crooks  et  al.  vs.  The  People, 
16  111.  537;  Case  of  J.  V.  N.  Yates, 
4  Johns.  373;  Comonwealth  vs. 
Dandridge,  2  Va.  Cas.  408  sed  vide 
Wells  vs.  Com.,  21  Graft.  500.  This 
court  will  therefore  read  the  affida- 
vits of  James  M.  Mason.  Charles  J. 
Faulkner  and  W.  H.  Travers,  and 
the  other  affidavits  filed  in  consider- 
ing these  cases." 

10  Fadely    vs.    Tomlinson,    41    W. 
Va.  606,  24  S.  E.  Rep.  645. 

11  Hebb  vs.  County  Court,  48  W. 
Va.  279,  37  S.  E.  Rep.  677. 
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or  one  who  purchases- at  a  judicial  sale  under  an  order  or  decree 
of  the  court. '^ 

§836.     Motions  as  matters  of  course. 

A  motion  as  matter  of  course  is  where  by  a  rule  or  the  well 
known  practice  of  the  dourt,  the  object  of  it  is  granted,  and 
without  hearing  both  sides.  No  notice  of  such  a  motion  is 
necessary,  as  the  court  will  not  hear  any  defense  to  it.^^  Thus 
a  motion  made  in  the  Clerk's  office  for  an  order  of  publication, 
or  an  alias  summons,  or  a  motion  for  leave  .to  file  a  demurrer 
to  the  bill,  are  clear  instances  of  matter  of  course  motions.^* 
So,  as  we  have  seen,  a  suit  may  be  revived  in  certain  instances 
by  motion  as  matter  of  eourse.^'^ 

§837.     As  to  special  motions  ex  parte. 

A  special  motion  is  one  which  is  not  granted  as  matter  of 
course,  but  only  in  the  court's  discretion  and  upon  some  proper 
ground  to  be  laid  for  it,  either  by  previous  order,  or  by  the 
pleadings  in  the  cause,  or  by  affidavits.^"  When  such  a  motion 
is  made  ex  parte  it  must  be  supported  by  affidavit.^^  Thus  a 
motion  for  an  injunction  made  ex  parte  is  usually  supported 
by  affidavit." 

§838.     Special  motions  made  upon  notice.        • 

It  is  said  to  be  impossible  to  lay  down  any  clear  rule  defining 
such  motions  as  may  be  made  ex  parte,  and  distinguishing  them 
from  such  as  require  notice.^^  When  it  is  not  clear  from  the 
law  or  the  settled  practice  of  the  court,  whether  a  motion  may 
be  made  ex  parte,  it  should  never  be  made  except  upon  due 
notice.^"     Thus  a  motion  to  dissolve  an  injunction  as  we  have 

12  Smith  vs.  Equitable  Mortgage  lo  1  Beach,  Mod.  Eq.  Pr.  sec.  558 ; 
Co.,  98  Ga.  240,  26  S.  E.  Eep.  487;  2  Daniell,  Ch.  PI.  and  Pr.  (6th  Am. 
Lord  vs.  Merroy,  79  N.  C.  14;  Hill       Ed.)   1593  et  seq. 

vs.   Hill,    58    111.    240;    Barrett   vs.  ^t  Idem. 

Churchill,   18   B.   Mon.    (Ky.)    387;  ^s  Anie,  see.  699;  1  Bart,  Ch.  Pr. 

Holland  vs.  Sleaver,  21  N.  H.  386.  (2nd  ed.)   448. 

13  1  Beach,  Mod.  Eq.  Pr.  see.  557.  is  2  Daniell,  Ch.  PI.  and  Pr.  (6th 
i*Jdem.  Am.  ed.)   1593. 

16  Ante,   sec.   190.    See  also   Code  20  Idem. 

(Va.),  1887,  sec.  3308. 
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seen/^  may  be  made  in  term  time  without  notice  upon  a  case 
matured  for  hearing,  but  otherwise  only  after  notice. 

§839.     Some  specific  instances  of  special  motions  upon  notice. 

It  is  provided  by  statute  that  upon  the  death  or  marriage  of 
the  ward  in  a  suit  by  his  guardian  brought  for  the  sale  of  his 
estate,  such  suit  may  be  revived  upon  reasonable  notice  to  all 
parties  interested.  ^^  So  if  a  cause  has  been  discontinued,  or  a 
non-suit  entered  therein,  a  motion  to  proceed  to  a  trial  will  only 
be  entertained  after  thirty  days'  notice  to  the  defendant.'"  So 
upon  motion  in  term  time  without  notice  but  upon  a  motion 
made  in  vacation  after  reasonable  notice  to  the  adverse  party, 
a  suit  may.be  removed  to  another  Circuit  Court.^*  So  generally, 
the  appointment  of  a  receiver  will  only  be  made  upon  notice  as 
we  have  shown.  ^^  A  notice  is  also  required  of  a  motion  to 
authorize  expenditures  by  a  receiver,^"  or  the  issuance  of  certifi- 
cates by  him.^'  So  where  there  has  been  any  proceeding  in  the 
cause  which  has  given  the  defendant  a  right  against  the  plaintifE 
the  plaintiff  cannot  dismiss  his  bill  as  of  course  and  without 
notice.^* 

§840.     As  to  the  plaintiff's  right  to  dismiss  his  bill. 

It  is  a  general  rule  founded  upon  the  English  Chancery  prac^ 
tice  that  a  plaintiff  may  dismiss  his  bill  without  prejudice  at 
any  time  before  final  decree.  He  has  the  undoubted  right  to 
control  the  fortunes  of  his  own  bill  and  dismiss  it  as  a  matter  of 
course.^"     But  the  dismissal  should  always   be  at  his  costs. ^" 

2iAnfe,  see.  712.  28  1  Daniell,  Ch.  PI.  and  Pr.   (6th 

22  Code    (Va.)    2616a  as  amended      Am.  ed.)  791,  792. 

1891,  Pollard's  Supp.  p.  278.  so  Reilly  vs.  Reilly,  139   111.    183, 

23  Code  (W.,  Va.),  Cli.  127,  see.  28  N.  E.  Rep.  960;  Gage  vs.  Bailey, 
12.  119  111.  539,  9  N.  E.  Rep.  199;  Simp- 

24  Code,  (W.  Va.),  Ch.  128,  sec.  1.  son  vs.  Brewster,  9  Paige,  Ch.  24.5, 
In  Virginia,  the  motion,  whether      4  Law  ed.  687  and  note;    Cummin 

made  in  term  time  or  in  vacation,  vs.  Bennett,  8  Paige,  Ch.  79,  4  Law. 

must  he  upon  twenty  days'  notice.  ed.  352  and  note;  Langlois  vs.  Jlat- 

Code   (1887),  sees.  3315,  3316.  thiessen,  155  111.  230.  40  N.  E.  Rep. 

25  Ante,  sec.  740.  496;  1  Daniell,  Ch.  PI.  and  Pr.  (6th 
28  Ex.  p.  Mitchell,  12  S.  C.  86.  Am.  ed.),  790  and  note,  1  Beach 
2T  State  vs.  Port  Royal,  etc.  R.  Co.,  Mod.  Eq.  Pr.  see.  450. 

45  S.  C.  464,  23  S.  E.  Rep.  363.  so  Simpson   vs.    Brewster,    supra; 
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But  a  non-suit  cannot  be  taken,  because  the  law  as  to  non-suits 
lias  no  application  in  equity/"^  Xor  can  the  plaintiff  dismiss 
his  bill  in  a  creditors'  suit  after  an  order  of  reference  because 
his  claim  has  been  paid,  where  there  are  other  creditors  with 
unsatisfied  demands  against  the  defendant ;  "^  nor  as  matter  of 
right  can  he  dismiss  his  bill  when  to  do  so  would  work  a  preju- 
dice to  the  rights  and  interests  of  the  other  parties.^^  And  the 
plaintiff  cannot  dismiss  his  bill  as  matter  of  right  where  a  de- 
fendant has  filed  a  cross-bill  or  answer  setting  up  a  claim 
to  afiirmative  relief/*  An  infant  plaintiff  may  dismiss  a  bill  on 
coming  of  age  which  was  filed  during  his  minority.  ^° 

§841.     Dismissal  of  the  bill  as  to  part  of  the  defendants, 

A  plaintiff  cannot  voluntarily  terminate  a  suit  as  to  a  part 
of  the  defendants,  unless  the  suit  might  originally  have  been 
maintained  as  to  the  rest.'"  ISTor  can  a  suit  be  discontinued 
as  to  a  person  sued  as  a  partner  unless  it  affirmatively  appear 
that  he  is  not  a  member  of  the  firm,**^  or  that  he  is  a  non- 
resident and  not  served  with  process.'"  If  the  suit  is  against 
persons  as  partners  within  the  jurisdiction  of  the  court  and 
proper  parties  to  the  suit,  the  cause  cannot  be  dismissed  as  to 
one  without  a  dismissal  as  to  all.'"  But  where  joint  parties  are 
not  served  with  process  by  reason  of  being  out  of  the  jurisdiction 

Cummin  vs.  Bennett,  supra;  Lang-  vs.  First  Cong.  Chvirch,  14  Ohio  St. 

lois  vs.  Matthiessen,  supra.  31;  State,  ex  rel.  Gondian  vs.  Rest, 

31  Strang   vs.    Weir^    47    S.    Car.  48  La.  Ann.  19.  Ga.  Rep.  256;  Cala- 

307,  2.5  S.  E.  Rep.  157.  han  vs.  Hicks,  90  Fed.  Rep.  539. 

32Dunfee  vs.   Childs,   45  W.  Va.,  35  Anonymous,  4  Madd.  461. 

155,   30  S.  E.   Rep.    102;   Lewis  vs.  ss  Cook  vs.   Phillips,   18  Tex.   31, 

Laidley,  39   W.  Va.,  422,    19  S.  E.  Shipman  vs.  Allee,  29  Tex.  17. 

Rep.    378;    Maxwell    vs.    Northern  37  Gazzam     vs.     Bebee,     8     Port. 

Trust  Co.,  70  Minn.  334,   73  N.  W.  (Ala.),    49;    Johnson   vs.    Green,    4 

Rep.   173;   Linsey  vs.   McGannon,   9  Port    (Ala.)    126. 

W.  ya.  102.  "  Where,  on  the  trial,  it  appears 

33  1  Beach,  Mod.  Eq.  Pr.  sec.  450;  that  a  part  of  several  defendants, 
Bates  vs.  Skidmore,  170  111.  233,  sued  as  partners,  are  not  such,  the 
48  N.  E.  Rep.  962.  court  will   discontinue   as  to   them, 

34  Davis  vs.  Hall,  92  III.  85 ;  Clark  and    enter    judgment     against    the 
vs.  Hundley,  65  Cal.  96,  3  Pac.  Rep.  others."  Johnson  vs.  Green,  supra. 
131 ;  .Jackson  vs.  Roan,  96  Ga.  40,  23  3a  Brown  vs.  Belcher,   1  Wash.   9. 
S.  E.  Rep.  118;  Tift  vs.  Keaton,  70  3o  stoun  vs.  Roberts,  54  Iowa  678, 
Ga.   235,  2  S.  E.  Rep.  690;   Miswell  7  N.  W.  Rep.  124. 
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a  discontinuance  as  to  such  parties  is  not  a  discontinuance  as  ta 
the  others.'" 

§842.     Dismissal  of  the  bill  contrary  to  stipulation. 

When  the  parties  stipulated  and  made  their  stipulation  a  part 
of  the  record  that  a  certain  decree  should  be  entered  in  the 
cause,  it  was  held  that  the  complainant  thereby  relinquished  all 
power  over  the  case,  and  an  order  permitting  him  to  dismiss  the 
bill  was  reversed  on  appeal.*^  So  where  a  stipulation  upon  a 
bill  for  an  account  provided  for  an  arbitration,  and  that  the 
award  should  be  the  basis  of  a  decree  by  the  court,  and  should 
be  entered  as  the  finding  of  the  court  as  to  the  accounts,  the 
complainant  was  not  allowed  to  dismiss  his  bill  after  the 
overruling  of  his  motion  to  set  aside  the  award.*^ 

§843.     Dismissal  of  the  bill  "  without  prejudice." 

When  the  bill  is  dismissed  upon  motion  of  the  plaintiff,  it  is 
the  safe,  usual  and  convenient  practice  to  dismiss  it  without 
prejudice.*^  Where  no  words  of  qualification  appear  in  the 
order  of  dismissal,  it  is  presumed  that  the  order  was  entered 
iipon  its  merits,  and  is  a  bar  to  a  subsequent  bill  for  the  same 
cause.** 

§844.     Dismissal  of  the  bill  "  agreed." 

If  a  suit  is  dismissed  and  the  order  recites  that  it  is  "  dis- 
missed agreed  "  this  constitutes  a  bar  to  a  subsequent  suit  for 
the  same  cause  of  action,  upon  the  principle  of  a  compromise 
decree  on  the  merits,  or  that  such  a  dismissal  is  equivalent  to 
a  retraxit  at  common  law  which  is  an  "  open,  voluntary  renun- 

40  Adkina      va.      Allen,      1      Stew.  i-*  Borrowscale  vs.  Tiittle,  5  Allen, 

(Ala.)    130;    Shields   vs.   Perkins,   2  377;  Howth  vs.  Owens,  30  Fed.  Rep. 

Bibb.    (Ky.)    227;    Alston  vs.   State  910;    Lyon' vs.   Perin   etc.   Co..    12.5, 

Bank,  9  Ark.  455.  U.    S.    698;    Ivempton    vs.    Burgess, 

411  Beach  Mod.  Eq.  Pr.  sec.  458,  136    Mass.     192,     193;     Durant    vs. 

citing  Coultas  vs.  Greer,  43  111.  377.  Essex    Co.,    7    Wall.    107;    see    also 

42  Idem,  citing  Ives  vs.  Ashelby,  ante  sec.  376.  As  to  the  effect  of  a 
26  111.  App.  244.  dismissal  of  a  suit  under  the  "  four- 

43  Kempton  vs.  Burgess,  136  Mass.  year  rule,"  vide  ante,  sec.  376,  note. 
192,  193. 
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ciation  of  the   plaintiff's  claim  in   court,  whereby  he  forever 
loses  his  action."  " 


§845.     Dismissal  or  discontimiance  of  a  cause  for  failure  to  prose- 
cute the  same. 

It  is  provided  by  statute  in  the  Virginias  that  if  a  party 
plaintiff  dies  and  his  death  be  suggested  upon  the  record,  and 
no  steps  be  taken  by  the  proper  party  or  parties  by  motion  or 
scire  facias,  at  or  before  the  second  term  next  after  that  at  wliich 
such  suggestion  is  made  to  revive  the  suit,  such  suit  shall  be 
discontinued,  unless  good  cause  be  sho^vn  to  the  contrary.*' 
It  is  further  provided  by  statute  that  "  any  court,  in  which  is 
pending  any  case  wherein  for  more  than  four  years  "  there  has 


45Pethel  vs.  McCuUough,  49  W. 
Va.  520,  39  S.  E.  Rep.  199. 

In  this  case  Brannon,  J.,  in  the 
course  of  his  opinion  says :  "  It  is  a 
bar  to  another  suit  upon  the  same 
cause,  on  the  principle  of  a  com- 
promise decree  on  the  merits  in 
equity,  or  a  retraxit  at  common  law, 
either  of  which  is  a  bar  to  another 
suit.  Hoover  vs.  Mitchell,  25  Gratt. 
387,  holds  it  prima  facie  final,  at 
lease;  but  Wohlford  vs.  Compton,  79 
Va.  333,  holds  it  final  as  to  all  mat- 
ters which  were  actually,  or  might 
have  been,  litigated  in  the  suit.  In 
Siron  vs.  Ruleman's  Ex'r,  3z  Gratt. 
223,  it  is  so  declared.  In  Jarboe  vs. 
Smith,  10  B.  Mon.  257,  52  Am.  Dec. 
541,  it  is  held  a,  bar  "  between  all 
parties  on  the  original  cause  of  ac- 
tion, unless  there  is  an  express  stip- 
ulation that  another  suit  may  be 
Drought."  Such  is  the  great  weight 
of  authority.  1  Freem.  Judgm.  sec. 
262;  1  Herm.  Estop.  296;  1  Van 
Fleet,  Former  Adj.  sec.  33.  One  de- 
cision of  the  United  States  Supreme 
Court  denies  this  position.  Halde- 
nian  vs.  U.  S.,  91  U.  S.  584,  23  L. 
ed.  433.  But  U.  S.  vs.  Parker,  120 
U.  S.  89,  7   Sup.  Ct.  454,  30  L.  ed. 


601,  holds  the  doctrine  stated.  So, 
2  Black  Judgm.  sec.  706,  says  that 
it  is  settled  law.  The  point  is  not 
decided  in  Stockton  vs.  Copeland, 
30  W.  Va.  674,  5  S.  E.  143.  The 
words  "  dismissed  agreed  "  are  very 
strong.  Though  the  order  is  abbre- 
viated, so  far  as  it  goes  it  imports 
compromise  and  adjustment,  and  a. 
decree  ending  the  ease  on  that 
ground.  A  compromise  decree  is 
final.  Ijockwood  vs.  Holliday,  16 
W.  Va.  651 ;  U.  S.  vs.  Parker,  supra. 
A  dismissal  agreed  is  equivalent  to 
a  retraxit  at  common  law,  which  is 
an  "  open,  voluntary  renunciation  of 
his  claim  in  court,  and  by  this  he 
forever  loses  his  action."  3  Bl. 
Comm.  296.  In  the  words  of  the 
court  in  Hoover  vs.  Mitchell,  cited, 
this  short  expression  is  "  a  declara- 
tion of  record,  sanctioned  by  the 
judgment  of  the  court,  that  the 
cause  of  action  has  been  adjusted  by 
the  parties  themselves  in  their  own 
way,  and  that  the  suit  is  dismissed 
agreed." 

"Code  (W.  Va.),  Ch.  127,  sec. 
7;  Code   (Va.)    1887,  sec.  3311. 

*'  In  Virginia  five  years. 


936 


EQUITY  PEOCEDUEB. 


been  no  order  or  proceeding  but  to  continue  it,  may  in  its  dis- 
cretion, order  such  case  to  be  struck  from  its  docket;  and  it 
shall  thereby  be  discontinued.  A  court  making  such  order  may 
direct  it  to  be  published  in  such  newspaper  as  it  may  name.*' 
But  the  cause  is  not  discontinued  by  operation  of  the  statute 
until  the  order  of  the  court  dismissing  it  has  been  entered.'"' 
A  suit  will  not  be  dismissed  for  want  of  prosecution  where  the 
delay  was  at  the  request  of  the  defendant  and  for  his  benefit.^'' 
But  negotiations  for  a  settlement  will  not  excuse  a  default  in  the 
regular  proceedings  of  the  court,  unless  embodied  in  an  express 
agreement  between  the  parties.^^  Care  should  be  taken  in  the 
draft  of  the  order  dismissing  the  suit  for  failure  to  prosecute  it, 
that  the  order  be  "  without  prejudice,"  as  an  order  simply 
reciting  the  plaintiff's  failure  to  prosecute  his  suit  and  ordering 
its  dismissal,  is  in  effect  a  final  decree,  and  can  only  be  set  aside 
by  appeal,  or  by  bill  of  review,  within  the  periods  limited  by 
statute.''^ 


48  Code  (W.  Va.),  Ch.  127,  sec. 
8;    Code,    (Va.),   1887,  sec.   3312. 

49  Gillespie  vs.  Bailey,  12  W.  Va. 
70;  Buster  vs.  Holland,  27  W.  Va. 
510.  A  chancery  cause  is  pending  in 
the  Circuit  Court,  in  which  an  order 
of  reference  is  made  on  May  10, 
1871;  within  the  four  years  prior 
to  October  13,  1877,  no  order  had 
been  made  in  the  cause,  but  within 
that  time  the  commissioner,  to 
whom  the  cause  was  referred,  had 
taken  depositions  upon  the  matters 
referred  to  him,  though  neither  the 
depositions  nor  the  report  were  re- 
turned to  court  or  filed  in  the  cause; 
then  on  said  last  mentioned  day,  in 
the  absence  of  the  plaintiff  and  her 
counsel,  an  order  is  entered  by  the 
court  on  the  motion  of  defendant's 
counsel  striking  the  cause  from  the 
docket  under  the  provisions  of  sec. 
8,  Ch.  127,  of  the  Code;  after  two 
terms  of  the  court  had  passed  and 
within  three  years  from  the  date  of 


said  order,  the  plaintiff  by  leave  of 
the  court  filed  his  bill  of  review  to 
have  said  order  set  aside  for  errors 
apparent  upon  the  records,  and  the 
said  bill  was  sustained  and  the  or- 
der set  aside  by  the  Circuit  Court. 
Upon  appeal  the  said  order  setting 
aside  the  order  striking  the  cause 
from  the  docket  is  affirmed  by  this 
court,  t]ie  judges  being  equally  di- 
vided on  the  question  as  to  whether 
said  order  should  Be  reversed  or  af- 
firmed. Millbank  vs.  Ingersoll,  29 
W.  Va.  396. 

50  Person  vs.  Nevitt,  32  Miss.  180; 
Doyle  vs.  Devane,  1  Freem.  (Miss.) 
Ch.  345;  Dixon  vs.  Rutherford,  20 
Ga.  153. 

61  Norton  vs.  Kosboth,  Hopk.  Ch. 
101,  2  Law.  ed.  S57;  Orphan  Asylum 
vs.  McCartee,  Idem,  106,  2  Law.  ed. 
359. 

62  Jones  vs.  Turner,  81  Va.  709; 
Battaile  vs.  Maryland  Hospital,  76 
Va.  63. 
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§846.    Beiustatement  of  the  cause  after  its  dismissal. 

The  Statute  of  West  Vi/rginia  provides  that  any  Circuit  Court 
may  on  motion,  reinstate!  on  the  trial  docket  of  the  court  any 
case  dismissed  and  set  aside  any  non-suit  that  may  be  entered 
by  reason  of  the  non-appearance  of  the  plaintiff,  within  three 
terms  after  the  order  of  dismissal  may  have  been  made,  or  order 
of  non-suit  entered.°^  In  Virginia,  if  a  suit  has  been  dismissed 
under  the  "  five-year  rule  "  it  may  be  reinstated  on  motion, 
Avithin  one  year  from  the  date  of  the  order  of  dismissal,  but  not 
after  that?* 

§847.     Stipulations  of  the  parties  waiving  the  taking  of  proof. 

The  courts  always  encourage  the  practice  of  stipulations  and 
agreements  between  the  parties  or  their  counsel  in  the  form  of 
admissions  and  concessions  whereby  the  delay  and  expense 
incident  to  the  taking  of  depositions  are  avoided.'^  They  ought 
in  general  to  be  in  writing  and  signed  by  the  parties,  or  their 
solicitors,""  as  they  will  not  usually  be  regarded  in  a  court  of 
equity  unless  thus  put  in  writing."'  Stipulations  in  reference 
to  the  evidence  will  receive  a  fair  and  liberal  construction  so  as 
to  promote  the  intention  of  the  parties  and  a  fair  hearing  of 
the  cause  upon  its  merits."*  But  if  they  are  contrary  to  public 
policy  or  a  rule  of  court,  or  contravene  established  principles  of 
law,  they  will  not  be  enforced."  An  agreement  that  certain 
facts  stated  in  the  report  of  a  prior  case  may  be  read  in  evidence 
is  an  agreement  that  those  facts  may  be  considered  as  legal 
evidence  in  the  pending  cause.""  A  stipulation  that  a  deposition 
taken  in  another  cause  may  be  read  with  the  same  force  and 
effect  as  if  taken  upon  proper  notice  is  not  a  waiver  of  any 

53  Code    (W.   Va.),   Oh.    127,   sec.  497;    Foster  vs.   Dickerson,    64   Vt. 

11.  260,  24  Atl.  Rep.  253. 

5*  Code  (Va.)   1887,  see.  3312.  69  i  Beach,  Mod.  Eq.  Pr.  sec.  532: 

55  1  Beach,  Mod.  Eq.  Pr.  sac.  532;  Fox  vs.  Martin,  108  Wis.  00,  84  X. 

1  Daniell  Ch.  PI.  and  Pr.   (3th  Am.  W.  Rep.  23,  Hughes  vs.  Kelly,  Va. 

ed.)  848,  849;  Shipman,  Eq.  PI.  130.  30  S.  E.  Eep.  387. 

^'^  Idem.  00  Thompson    vs.     Thompson,     91 

57  Shipman  Eq.  PL  130.  Ala.  591,  8  So.  Rep.  419. 

58  O'Neal   vs.    Cleaveland,  3   Nev. 
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other  objection,  and  does  not  entitle  the  party  to  read  the  deposi- 
tion if  the  presence  of  the  witness  at  the  trial  would  otherwise 
exclude  it."^  And  a  stipulation  that  a  deposition  in  another 
cause  may  be  used  does  not  imply  that  incompetent  evidence 
therein  is  to  be  received  if  reasonably  objected  to.°^ 

§848.     Orders  and  decrees  nunc  pro  tunc. 

Where  a  defendant  dies  after  the  agreement  and  submission 
of  the  cause  and  before  judgment,  the'  decree  will  be  entered  so 
as  to  have  relation  back  as  of  the  day  of  iinal  hearing."''  So  it  is 
held  that  an  order  confirming  a  sale  may  be  entered  nunc  pro 
tunc  J  upon  competent  evidence  that  such  order  was  in  fact 
made."*  And  an  order  of  sale  may  be  amended  nunc  pro  tunc 
at  any  time,  to  cure  clerical  omissions  or  mistakes  therein."" 

ceeding  recorded  as  of  its  propei 
date.  And  it  is  no  ground  for  re- 
fusing such  amendment  that  the 
rights  of  third  persons  will  be  injur- 
iously affected  thereby.  Foster  vs. 
Woodfin,  65  N.  C.  29.  And  see,  for 
instances  of  orders  nunc  pro  tunc. 
United  States  vs.  Gomez^,  1  Wall. 
690;  Supervisors  vs.  Durant,  9  Wall. 
736;  Newland  vs.  Gaines,  1  Heisk, 
720.  But  where,  after  the  decree 
■was  orally  pronounced  the  record 
was  destroyed  by  the  great  fire  of 
1871  in  Chicago,  it  was  held  error  to 
refuse  a  motion  to  postpone  the 
final  decree  until  the  evidence  was' 
supplied.  Hughes  vs.  Washington, 
65  111.  245.  A  decree  was  also  held 
invalid  which  was  rendered  before 
supplying  a  lost  supplemental  bill 
on  which  it  was  based.  Groch  vs. 
Stenger,  65  111.  481."  2  Daniell.  Ch. 
PI.  and  Pr.  {6th  Am.  ed.)  1017, 
note. 

«*  Jacks  vs.  Adamson,  56  Ohio  St. 
397,  citing  Ludlow's  Heirs  vs.  John- 
ston, 3  Ohio  553.  See  Butler  vs. 
Emmett,  8  Paige  Ch.  12.  4  Law.  ed. 
326  and  hote. 

65  Partington  vs.  King,  1  Bradf. 
(N.  Y.)|l82;    Jones  vs.   Woodstaok 


«i  Schmitz  vs.  St.  Louis  Ry.  Co., 
46  Mo.  App.  380. 

<i2  Appeal  of  Bridgham,  82  Me. 
323,  19  Atl.  Rep.  824. 

63  2  Daniell,  Ch.  PI.  and  Pr.  (6th 
Am.  ed.)  1017  note  7,  citing  Camp- 
bell vs.  Mesier,  4  John.  Ch.  334; 
Benson  vs.  Wolverton,  16  N.  J.  Eq. 
110,  111 ;  Burnhan  vs.  Balling,  16  N. 
J.  Eq.  310,  312;  Bank  of  United 
States  vs.  Mesiger,  2  Peters.,  481. 

"  A  decree  nunc  pro  tunc  is  al- 
ways admissible  where  a  decree  was 
ordered  or  intended  to  be  entered, 
and  was  omitted  to  be  entered  only 
by  the  inadvertence  of  the  court;  but 
a  decree,  which  was  not  actual!^ 
meant  to  be  made  in  a,  final  form, 
cannot  be  entered  in  that  shape, 
■nunc  pro  tunc,  in  order  to  give 
validity  to  an  act  done  by  a  judicial 
officer  under  a  supposition  that  the 
decree  was  final  instead  of  interloc- 
utory. Gray  vs.  Brignardello,  1 
Wall.  627.  Whenever  by  any  acci- 
dent there  has  been  an  omission  by 
the  proper  officer  to  enter  any  pro- 
ceedings of  a  Court  of  Record,  the 
court  has  the  power,  and  it  is  its 
duty,  on  the  application  of  any  per- 
son  interested,    to   have    such    pro- 
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§849.    As  to  the  use  of  affidavits  in  equity. 

"  An  affidavit  is  an  oath  in  writing,  sworn  to  before  some 
person  who  has  authority  to  administer  an  oath."  ""  Affidavits 
are  of  frequent  use  in  a  court  of  equity.  Thus  they  may  be 
resorted  to  in  the  support  of,  and  in  opposition  to,  interlocu- 
tory applications,  or  for  showing  the  service  of  process,  notices, 
etc.,  and  they  may  also  be  used  in  certain  cases  in  support  of 
the  bill  or  of  the  answer."' 

§850.    When  affidavits  cannot  be  used  on  a  motion  to  dissolve 
an  injunction. 

We  have  already  seen,"*  that  the  truth  of  the  plaintiff's  case 
upon  an  application  for  an  injunction  is  usually  shown  by  affi- 
davit ;  "'  and  that  a  motion  to  dissolve  ought  not  to  prevail  on 
mere  affidavits.''"  While  it  is  not  easy  to  say  how  far  and  witli 
what  effect  ex  parte  affidavits  may  be  read  on  a  motion  to 
dissolve  an  injunction,'"^  still  it  may  with  safety  be  stated  that 
if  new  matter,  or  an  equity  independently  of  the  bill  be  set  up 
in  the  answer,  to  avoid  or  repel  the  claim  made  out  by  the 
plaintiff's  bill  for  an  injunction,  the  affirmative  matter  contained 
in  the  answer  being  contraverted  by  a  general  replication  there- 
to, upon  a  motion  to  dissolve  the  injunction  affidavits  taken  ex 
parte  cannot  be  read  to  establish  such  new  matter  in  avoidance, 
and  not  in  denial  of  the  allegations  made  in  the  bill.'^  The 
reason  for  this  rule  is  said  to  be  that  if  the  use  of  affidavits 
were  permitted,  the  plaintiff  could  not,  by  cross-examination. 

Iron  Co.,  95  Ala.  551,  10  So.  Eep.  .39  W.  Va.,  508,  509,  20  S.  E.  Rep. 

635.  604. 

66  1    Beach,    Mod.    Eq.    Pr.    sec.  72Noyes  vs.  Viekers,  39  W.  Va.  30, 

598.  19  S.  E.  Rep.  429,  431,  citing  Vrec- 

^T  Idem;  Adams'  Equity  (8th  ed.)  land  vs.  Stone  Co.,  25  N.  J.  Bq.  140; 

348,  355,  356;  1  Daniell,  Ch.  PI:  and  Wooten  vs.  Smith,  27  Ga.  216;  Arm- 

Pr.   (6th  Am.  ed.)   888  and  note.  strong  vs.   Grafton,  23  W.  Va.   50, 

^oAnte,  sec,  699.  55;   Kerr  vs.   Hill,  27  W.  Va.  5715. 

69  Adams.  Eq.  (8th  ed.)  356.  See  Grobe  vs.  Roup,  46  W.  Va.  4SS, 

'0  Ante,  sec.  708.  33  S.  E.  Rep.   261 ;   Williamson  vs. 

71  Shinn  vs.  Board  of  Education,  Jones,  39  W.  Va.  239,  19  S.  E.  Rep. 

436,  447. 
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meet  this  affirmative  defense  of  which  he  now  hears  for  the 
first  time,  and  it  is  the  duty  of  the  defendant  to  furnish  full 
proof  as  to  such  new  matter.'^  Nor  can  affidavits  be  used  to 
establish  the  title  of  the  plaintiff,  upon  a  motion  to  dissolve, 
when  such  title  is  denied  by  an  answer  and  not  sustained  by 
documentary  proof/*  JSTor  can  affidavits  be  read  when  the 
injunction  cause  is  heard  upon  its  merits,  as  it  should  be  prose- 
cuted and  defended  on  depositions  regularly  taken  and  filed  in 
the  cause.  ^° 

§851.     When  affidavits  may  be  used  on  a  motion  to  dissolve  an 
injunction. 

If  a  motion  to  dissolve  an  injunction  be  made  after  the  de- 
fendant has  filed  his  answer  denying  the  allegations  of  the  bill 
upon  which  the  right  to  an  injunction  is  founded,  and  before 
the  cause  is  heard  upon  its  merits,  there  are  some  exceptional 
instances  in  which  ex  parte  affidavits  may  be  used.  Thus  if 
the  bill  allege  irreparable  injury,  such  as  the  commission  of 
waste,  or  the  violation  of  copyrights  or  patent  rights  or  the 
creation  or  maintenance  of  a  nuisance,  affidavits  may  be  used 
upon  the  hearing  of  an  interlocutory  motion  to  dissolve  the  in- 
junction relating  to  such  matters.'"  While  on  a  motion  to 
dissolve  an  injunction  after  the  answer  has  been  filed,  it  is 
the  common  practice  in  West  Virginia,  to  read  affidavits  taken 
without  notice  in  support  of  the  equity  of  the  bill,  and  counter 
affidavits  taken  in  like  manner  in  support  of  the  denials  of  the 

73  Noyes  vs.  Vickers,  sttprn;  Grobe  445,  1  Law.  ed.  203;  Indian  Kiver 
vs.  Roup,  supra.  Steamboat     Co.     vs.     East     Coast 

74  Adams'  Eq.   (8th  ed.)   356,  357.  Transp.  Co.,  28  Fla.  387,  10  So.  Rep. 

75  1  Bart.  Ch.  Pr.   (2nd  ed.)   493.  480;  Fuller  vs.  Cason,  26  Fla.  476, 

76  2  Daniell,  Ch.  PI.  and  Pr.   (6th  7  So.  Rep.  870. 

Am.  ed. )  1670,  note  3j  citing  many  In  Poor  vs.  Carleton,  3  Sumn.  (U. 
cases;  Henry  vs.  Watson,  109  Ala.  S.),  70  Story,  J.,  said:  "I  should 
335,  19  So.  Rep.  413,  Long  vs.  not  hesitate  to  admit  affidavits  to 
Brown,  4  Ala.  622,  631,  632;  Isaac  contradict  the  answer  for  the  pur- 
vs.  Humpage,  1  Ves.  Jr.  427  and  pose  of  continuing  or  even  of  grant- 
note  (a)  ;  Kersey  vs.  Rash,  3  Del.  ing  a  special  injunction  where  I 
Ch.  321;  Lewis  vs.  Leak,  9  Ga.  95;  perceived  that  without  it  irreparable 
Merwin  vs.  Smith,  2  N.  J.  Eq.  (36)  mischiefs  would  arise." 
182;  Eastburn  vs.  Kirk,  1  John.  Ch. 
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still  we  think  that  the  instances  in  which  ex  parte 
alifidavits  may  b,e  so  used  are  those  mentioned  in  tliis  section  in 
cases  of  irreparable  injury,  and  that  these  eases  as  a  general 
rule,  mark  the  limit  of  the  extent  to  which  such  affidavits  may 
ibe  so  used.  Of  course,  in  those  cases,  and  they  frequently 
occur,  where  the  plaintiff  has  not  had  time  in  which  to  take 
depositions  in  support  of  his  bill,  ex  parte  affidavits  may  be 
used  to  sustain  the  bill,  and  counter  affidavits  in  support  of  the 


§852.    The  payment  of  money  into  court. 

There  are  many  instances  wherein  the  court  will  order  money 
paid  or  chpses  in  action  brought  into  court  before  a  final  de- 
cree.'' This  is  usually  done  in  the  case  of  personal  represen- 
tatives, or  other  persons  acting  in  a  fiduciary  character,  having 
money  in  their  hands,  or  stock  under  their  control,  to  which 
the  plaintiff  can  make  out  a  prima  facie  title.*"  In  order  to 
induce  the  court  to  direct  the  money  to  be  brought  into  court 
upon  an  interlocutory  application,  it  must  clearly  appear  that 
the  money  is  a  trust  fund  or  that  it  belongs  to  the  plaintiff  or 
the  plaintiff  has  an  interest  in  it.^^  If  it  is  not  impressed 
with  a  trust,  but  is  in  the  nature  of  a  mere  debt,  or  does  not 
belong  to  the  plaintiff,  or  is  not  a  fund  in  which  he  is  not 
interested,  the  court  will  decline  to  make  an  order  for  its  pay- 
ment into  court  till  the  hearing  of  the  cause.*"  And  further- 
more, before  the  order"  will  be  made,  the  defendant  must  admit 
that  the  fund  in  his  hands  is  a  trust  fund,  or  one  belonging  to 
the  plaintiff,  or  in  which  the  plaintiff  is  interested,  and  that 
he  fund  is  actually  in  his  possession  or  control.*^     The  money 

TT  Williamson  vs.  Jones,  supra.  Pr.  .see.    603 ;   Adams'  Equity    ( 8th 

78  1  Bart.  Ch.  Pr.   (2nd  ed.)   493.  ed.)   350. 

79  1  Beach,  Mod.  Eq.  Pr.  sec.  603;  82  2  Daniell,  Ch.  PL  and  Pr.  (6th 
Adams'  Equity,  258,  259,  349,  350-  Am.  ed.)  1774.  1  Beach,  Mod.  Eq. 
352,  359,  394,  395 ;  2  Daniell  Ch.  PI.  Pr.  sec.  603. 

and  Pr.    (6th  Am.  ed.)    1770.  ss  Haggerty   vs.    Duane,    1    Paige, 

80  2  Daniell,  Ch.  PI.  and  Pr.  (6th  Ch.  321,  2  Law.  ed.  664;  2  Daniell, 
Am.  ed.)   1770.  Ch.  PI.  and  Pr.  (6th  Am.  ed.)  1774; 

812  Daniell,  Ch.  PI.  and  Pr.  (6th  Adams'  Equity  (8th  ed.)  350,  Mc- 
Am.  ed.)    1774;    1  Beach,  Mod.  Eq.      Tighe  vs.  Dean,   22   N.  J.   Eq.   81; 
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will  not  be  ordered  to  be  paid  into  court  which  is  not  ascertained 
to  be  due  by  an  account  or  decree  in  the  cause,  or  admitted  to 
be  due  by  the  answer  or  other  proceedings  in  the  cause.  A  parol 
admission  proved  by  affidavit  is  not  sufficient.*''  As  a  general 
rule  upon  a  bill  filed  against  an  executor  or  administrator  for 
the  distribution  of  the  estate  of  the  decedent,  if  it  appears  that 
there  is  a  clear  balance  in  his  hands  uninvested,  beyond  all 
just  claims  made  by  him  upon  the  fund,  such  balance  will  be 
directed  to  be  brought  into  court  and  invested  pending  the  suit.*^ 
Where  the  subject  of  litigation  was  a  fund  in  the  hands  of  an 
insolvent  assignee  who  was  a  defendant  in  the  cause  and  had 
no  personal  interest  therein,  but  claimed  the  fund  for  the  benefit 
of  others,  the  money  was  ordered  to  be  brought  into  court,  and 
invested  to  abide  the  further  order  of  the  court.  Where  the 
right  to  a  debt  due  from  a  third  person  is  in  litigation  it  cannot 
with  safety  be  paid  to  either  party  after  notice,  but  the  debtor 
will  be  permitted,  pending  the  litigation,  to  pay  it  into  court 
to  the  credit  of  the  cause.'* 

§853.     Same  subject  further  considered. 

The  defendant  must  not  only  admit  his  possession  and  control 
of  the  fund  as  well  as  the  plaintiff's  interest  in  or  title  thereto, ^'^ 
but  if  he  at  the  same  time  alleges  a  claim  of  his  ovsm  against, 
or  any  personal  liability  upon  him  by  reason  of  it,  the  order  will 
not  be  made,  except  as  to  that  part  in  excess  of  the  personal 
claim  or  liability.*'*  If,  therefore,  a  defendant  admits  a  sum 
of  money  to  have  Qome  to  his  hands  properly  belonging  to  the 
trust,  but  adds  that  he  has  made,  or  will  have  to  make,  payments 
on  account  of  the  estate,  he  will  be  allowed  to  deduct  the  amount 
of  the  payments,  and  to  pay  in  the  balance  only.*"     In  Camp- 

Bosohette   vs.    Power,    8   Beav.   99;  se  i  Beach,  Mod.  Eq.  Pr.  see.  603. 

Proudfoot  vs.  Hume,  4  Beav.  476 :  87  Ante,  sec.  852. 

Jeflferies  vs.   Biggs,   7   Eng.  L.   and  88  2  Daniell,  Cli.  PI.  and  Pr.   (6th 

Eq.  152;  1  Beach  Mod.  Bq.  Pr.  sec.  Am.  ed.)    1774;  Hagel  vs.  Cunie,  L. 

604.  E.  2  Ch.  449. 

84  1  Beach,  Mod.  Eq.  Pr.  sec.  604.  89  2  Daniell,  Ch.  PI.  land  Pr.   (6th 

seHosack  vs.  Rogers,  6  Paige,  Ch.  Am.  ed.)    1773. 
415,  3  Law.  ed.  1044. 
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bell  VS.  Braxton/"  there  was  a  report  of  a  commissioner  showing 
a  balance  due  from  a  defendant  as  an  executor,  but  the  court 
declined  to  make  an  order  directing  the  payment  of  the  money 
into  court,  holding  that  the  plaintiff  should  proceed  to  a  decree, 
to  be  enforced  by  the  usual  process  of  the  court. 

§854.     The  court's  control  of  the  fund  when  paid  over. 

When  the  money  has  been  paid  into  the  court  it  is  then  under 
the  full  direction  and  control  of  the  court  and  the  court's  posses- 
sion cannot  be  disturbed  and  affected  by  other  proceedings  or 
process,  had  in  or  emanating  from  another  cause.  ^^  Pending 
the  suit  the  court  may  permit  the  transfer  of  the  funds  to  any 
claimant  thereof  under  proper  stipulations  without  losing  its 
control  over  them."^ 

90  4  H.  and  M.  446.  92  Re  application  of  Rochester,  138 

91  Tuck  vs.  Manning,   150  Mass..       N.  Y.  83,  19  L.  R.  A.  161. 
211,  22  N.  E.  Rep.  1001. 
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CHAPTER  XXXV. 

COSTS. 

Sec.  855.  General   observations  and   some  general   principles   relating   to 

the  law  of  costs. 

Sec.  856.  Same  matter  further  conaidered. 

Sec.  857.  Costs  upon  the  abandonment  or  dismissal  of  a  suit. 

Sec.  858.  Costa  with  reference  to  pleas  in  abatement. 

Sec.  859.  Costs  in   eases  of   amendment. 

Sec.  860.  Costa   on   bills   of   discovery. 

Sec.  861.  Costs  in  suits  for  divorce  and  alimony. 

Sec.  862.  Costs   in   suits   by   and   against   fiduciaries. 

Sec.  863.  Costs    in   matters    of    garnishment. 

Sec.  864.  Costs  in  suits  by  and  against  infants. 

Sec.  865.  Costs  in  injunction  suits. 

Sec.  866.  Costs  as  to  the  enforcement  of  mortgage  and  other  liens. 

Sec.  867.  Costs  in  partition  suits. 

Sec.  868.  Costs    in    cases    of    specific   performance. 

Sec.  869.  Costs  in  the  case  of  trusts  and  trustees. 

Sec.  870.  Costs  in  the  construction  or  contest  of  wills. 

Sec.  871.  Jurisdiction  of  the  court  as  affecting  the  matter  of  costs. 

See.  872.  Suits  by  a  poor  person. 

Sec.  873.  Security  for  costs. — When  required. 

§855.     General  observations  and  some  general  principles  relating 
to  the  law  of  costs. 

What  is  here  said  with  reference  to  the  matter  of  costs 
relates  entirely  to  the  Circuit  Courts,  and  in  Virginia,  corpora- 
tion courts^  which  we  do  not  have  in  West  Virginia,  and,  of 
course,  to  civil  suits  alone.  It  is  prescribed  by  law  that  where 
it  is  not  otherwise  provided,  the  party  for  whom  final  judgment  ^ 
is  given  in  any  action,  or  in  a  motion  for  judgment  for  money, 
whether  he  be  plaintiff  or  defendant,  shall  recover  his   costs 

1 "  The  word  'judgment'  includes  of  judgments."    Code   (W.  Va.),  Ch. 

decrees  and  also  orders  in  chancery  13,   sec.   17,   cl.   12th;    Code    (Va.). 

for  the  payment  of  money  and  bonds  1887,  sec.  3557. 
or   recognizances,   having  the   force 
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against  the  opposite  party ;  and  when  the  action  is  against  two 
or  more,  and  there  is  a  judgment  for  or  discontinuance  as  to 
some,  but  not  all,  of  the  defendants,  unless  the  court  enter  of 
record  that  there  was  reasonable  cause  for  making  defendants 
those  for  whom  there  is  judgment,  or  as  to  whom  there  is  such 
discontinuance  (and  order  otherwise)  they  shall  recover  their 
costs.'' 

§856.     Same  matter  further  considered. 

The  statute  declares  that  the  laws  of  costs  shall  not  be  in- 
terpreted as  penal  laws,  nor  shall  anything  in  the  chapter  of  the 
Code  making  general  provision  for  the  payment  of  costs,  take 
away  or  abridge  the  discretion  of  a  court  of  equity  over  the 
subject  of  costs,  except  that  in  every  case  in  an  Appellate  Court 
costs  shall  be  recovered  by  the  party  substantially  prevailing.' 
It  is  a  general  rule  that  no  one  can  be  required  to  pay  costs  who 
is  not  a  party  to  the  suit,*  except  in  the  single  instance  of  the 
action  of  ejectment,  where  a  party  in  interest,  though  not  a 
party  to  the  suit,  defends  it  in  the  name  of  another,  who  is  his 
tenant,  such  person  may  be  required  to  pay  the  costs  upon  the 
failure  of  the  defendant  to  do  so ;  '^  and  the  further  instance  in 

-  Code   (W.  Va.),  Ch.  138,  sec.  8;  to  appear  in  court  by  counsel,  defend 

Code   (Va.),  1887,  see.  3545.  the  action  and  have  the  whole  bene- 

3  Code  (W.  Va. ),  Ch.  138,  sec.  fit  resulting  from  the  action;  and 
10;  Code  (Va. ),  1887,  sec.  3547;  then  escape  all  responsibility  that 
Adkins  vs.  Edwards,  83  Va.  300,  2  should  result  from  an  adverse  de- 
S.  B.  Rep.  435.  termination  of  the  action.  In  Hutch- 

4  Johnston  vs.  Manns,  21  W.  Va.  inson  vs.  Greenwood,  82  Com.  L. 
19.  Eep.   324,  the  decree  by  two  judges 

^  Idem.  of  three  who  sat  in  the  case,  went 
In  the  opinion  in  this  case,  the  much  further  and  held,  that  though 
reason  for  this  exception  is  thus  the  parties  who  carried  on  the  de- 
stated  :  "  The  ground  of  the  dis-  fense  had  no  interest  whatever  in 
tinction  is,  that  in  ejectment  the  the  land,  but  who  carried  on  the  de- 
suit  can  only  be  brought  against  the  fense  in  the  name  of  the  parties  in 
party  in  possession,  where  the  prem-  possession  for  a  young  lady  a  rela- 
ises  are  occupied,  and  the  courts  will  tion  who  claimed  to  own  the  land, 
not  permit  the  party  really  inter-  yet  they  were  on  a,  rule,  required  to 
ested  to  put  an  irresponsible  party  pay  the  costs.  Lord  Campbell,  0. 
in  possession  to  evade  costs.  It  J.  said  :  'The  principle  is,  that  the 
would  seem  unjust,  that  the  party  individuals,  who  order  an  appear- 
most  interested  should  be  permitted  ance  to  be  entered  in  ejectment  in 
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which  a  suit  is  brought  in  the  name  of  one  person  for  the  benefit 
of  another,  if  there  be  a  judgment  for  defendant's  costs,  it  would 
be  against  such  other ;  °  nor  will  a  court  of  equity  impose  the 
payment  of  costs  upon  a  party  who  is  in  no  wise  in  the  wrong/ 
At  common  law  costs  were  not  recoverable,  and  it  is  by  virtue 
of  statute  alone  that  a  judgment  for  costs  eo  nomine  can  be 
recovered  in  favor  of  either  party.*  But  nevertheless  it  is  a 
general  and  well  settled  principle  that  the  awarding  of  costs  lies 
within  the  discretion  of  a  court  of  equity."  Still,  it  is  a  rule 
generally  observed  by  the  courts,  both  at  law  and  in  equity, 
upon  the  final  determination  of  the  cause,  to  allow  the  costs  to 
follow  the  recovery  and  go  to  the  party  who  substantially  pre- 
vails.^" Tt  is  provided  by  statute  that  upon  any  motion  other 
than  for  a  judgment  for  money,  or  upon  any  interlocutory  order 
or  proceeding,  the  court  may  give  or  refuse  costs,  at  its  discre- 
tion, unless  otherwise  provided.^^  There  is  also  a  rule  often 
used  by  a  court  of  equity  for  its  guidance  in  the  adjustment  of 
costs,  that  where  plaintiff  and  defendant  assert  claims  which  are 
not  sustained,  though  each  succeeds  in  part,  the  court  may  de- 
cree that  each  party  pay  his  own  costs.^^ 

the  names   of  those  not  really   de-  E.  Rep.  593,  G«fldes  vs.  Jones,  40  S. 

fending  the  suit,  abuse  our  process,  C.  402,  19  S.  E.  Rep.  9. 
and   that,  as  they  substantially  are  lo  Allen  vs.  Shriver,  81   Va.    174; 

the  suitors,  we  have  jurisdiction  to  Ashby  vs.   Smith,   1   Rob.   Rep.   55; 

make  them  pay  the  costs.'  "  Bryan  vs.   Salyards,   3   Gratt.   188 ; 

oMorgan  vs.  Hale,  12  W.  Va.  713;  Vann  vs.  Newsom,    110   N.   C.   122, 

Foreman  Shoe  Co.  vs.  Lewis,   (111.)  14  S.  E.  Rep.  519;  Cooper  vs.  Daugh- 

60  N.  E.  Rep.  971.  erty,  85  Va.  343,  7  S.  E.  Rep.  387; 

^  Farmers'   Bank  vs.  Reynolds,  4  George   vs.   Everhart,   57   Wis.   397, 

Rand.  186.  15  N.  W.  Rep.  387;   Ellis  vs.  Whit- 

8  West   vs.    Ferguson,    16    Gratt.  tier,  37  Me.  548;   Booth  vs.  Smith, 

270,  271.  5  Wend.  107,  10  Law.  ed.  788. 

»Magarity   vs.   Shipman,    82   Va.  "Code    (W.   Va.),   Ch.    138,   see. 

784,    1    S.    E.    Rep.    109;  Jones  vs.  4;  Code  (Va.),  1887,  see.  3541. 
Mason,  5- Rand.  577;  Supreme  Coun-  12  Beverley   vs.    Brooke,    4   Gratt. 

cil  vs.  Nidelet,  85  Mo.  App.  283;  Me-  187;   Zane  vs.   Zane,   6  Munf.  417; 

Afee  vs.  McAfee,  28  S.  C.  218,  5  S.  Tabb  vs.  Boyd,  4  Call  461 ;  Jackson 

vs.  Outright,  5  Munf.  321. 
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§857.     Costs  upon  the  abandonment  or  dismissal  of  a  suit. 

Where  a  party  institutes  a  suit  and  afterwards  abandons  or 
dismisses  it,  he  will  be  liable  for  the  payment  of  the  eosts.^^ 
And  where  the  suit  is  dismissed  by  the  court  because  of  the 
plaintiff's  neglect  or  failure  to  prosecute  it,  costs  will  usually  be 
decreed  against  the  plaintiff. '^*  Under  this  principle  it  seems 
to  us  that  costs  should  be  given  upon  a  discontinuance  of  a 
cause  under  the  "  four-year  rule."  ^° 

§858.     Costs  with  reference  to  pleas  in  abatement. 

It  is  expressly  provided  by  statute  that  if  a  demurrer  to  a  plea 
in  abatement  be  sustained,  the  court  may  award  full  costs  to  the 
plaintiff  up  to  the  time  of  sustaining  such  demurrer,  and  when 
any  part  of  the  proceedings  is  adjudged  insufficient,  order  all 
costs  occasioned  by  such  insufficient  pleading,  to  be  paid  by 
him  who  committed  the  fault.^°  So,  where  a  judgment  or  de- 
cree is  rendered  on  a  plea  in  abatement,  in  favor  of  the  de- 
fendant, he  is  entitled  to  his  costs ;  "  but  where  an  action  or 
suit  is  abated  by  the  death  of  either  party  which  is  not  revived 
or  revivable,  no  costs  will  be  awarded.^^  When  two  suits  are 
brought  for  the  same  cause  it  "  sometimes  happens,  however, 
that  the  second  bill  embraces  the  whole  subject  in  dispute  more 
completely  than  the  first;  in  such  cases  the  practice  appears  to 
be  to  dismiss  the  first  bill  with  costs,  and  to  direct  the  defendants 
in  the  second  cause  to  answer,  upon  being  paid  the  costs  of  a 

13  Van      Franklin      vs.      Roberta,  but  that  of  a   continuance  for  five 

(Del.)   29  Atl.  Rep.   1044;  Harding  years,    the    cause    may    be    diaeon- 

vs.  Downs,   100  Mass.  56;   Gilbreth  tiuued  by  the  court, 

vs.  Brown,  15  Mass.  178;  Duncan  vs.  is  Code    (W.   Va.),   Ch.    138,   sec. 

Veal,  49  Tex.  603;  Sherman  vs.  Jos-  4;   Code   (Va.),   1887,  sec.  3541. 

lin,   52   Mich.   474,    18   N.   W.   Rep.  1 7  Hyde    vs.    Cole,    1    Iowa    106; 

224.  Shaw  vs.   Dutcher,    19  Wend.    216; 

1*  Reeve  vs.  Eft,  31  N.  J.  L.  139;  13  Law.  ed.  585;  Thomas  vs.  White, 

Anderson    vs.    McKinney,    22    Tex.  12  Mass.  370. 

653;  State  vs.  Engle,  127  Ind.  457,  i«  Travers  vs.  Waters,    13   Johns. 

26  N.  E.  Rep.  1077.  Rep.  500,  5  Law.  ed.  479 ;  Brown  vs. 

55  Code    (W.   Va.),   Ch.    127,   see.  Rainor,  108  N.  C.  204,  12  S.  E.  Rep. 

8;  Code    (Va.),  1887,  sec.  3312.    In  1028;  Farrier  vs.  Cairns,  5  Ohio  45. 
Virginia  if  there  has  been  no  order 
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plea  allowed,  which  puts  the  case  upon  the  second  bill  in  the 
same  situation  that  it  would  have  been  if  the  first  bill  had 
been  dismissed  before  the  filing  of  the  second/" 

If  the  suit  goes  off  by  abatement  through  the  death  of  the 
plaintiff  or  defendant  no  decree  for  costs  will  be  rendered.^" 

§859.     Costs  in  cases  of  amendment. 

If  the  plaintiff  amends  his  bill  after  the  answer  has  been 
filed,  or  at  the  hearing  of  the  cause,  it  is  usually  permitted  at 
his  costs.  "^  But,  as  in  other  cases  in  equity,  the  costs  of  amend- 
ments are  in  the  court's  discretion. ^^  And  if  the  amended  bill 
filed  in  the  clerk's  office  in  vacation,  as  authorized  by  statute 
in  West  Virginia  ""  has  been  improperly  filed,  it  will  be  dis- 
missed at  the  costs  of  the  plaintiff.^* 


19  1   Bart.  Ch.  Pr.    (2nd  ed.)    392. 

20  Brown  vs.  Rainor,  108  N.  C. 
204,  12  S.  E.  Rep.  1028. 

21  Beekman  vs.  Walers,  3  Johns. 
Ch.  410,  1  Law.  ed.  666;  Horn  vs. 
Clements,  ( N.  J.  1887 ) .  8  Atl.  Rep. 
530;  Jennings  vs.  Springs,  Bailey, 
Eq.  (S.  C.)  181;  Mt.  Olivet  Ceme- 
tery Co.  vs.  Budeke,  2  Tenn.  Ch.  480 ; 
French  vs.  Shotwell,  4  Johns.  Ch. 
505,  1  Law.  ed.  917 ;  Neale  vs.  Neale, 
9  Wall.  1 ;  Booth  vs.  Wiley;  102  111. 
84. 

Where  a  plaintiff  asked  for  fur- 
ther time  to  except  to  the  answer, 
which  was  granted;  and  also  for 
leave  to  amend  his  bill,  after  such 
answer,  and  after  a  plea  accompany- 
ing it,  but  not  noticed  for  argument ; 
the  plaintiff,  on  being  allowed  to 
amend  his  bill,  was  ordered  to  pay 
$5  for  the  extra  costs  of  the  further 
answer,  and  the  taxable  costs  of  the 
plea,  in  case  it  should  become  use- 
less in  consequence  of  the  bill  being 
amended.  French  vs.  Shotwell, 
supra. 

Where  a  demurrer  is  allowed  on 
account  of  a  mere  formal  defect  in 
the  bill,  it  is  a  matter  of  course,  ex- 


cept in  the  ease  of  a  sworn  bill  to 
permit  the  complainant  to  amend, 
upon  payment  of  costs,  where  he 
asks  for  that  privilege  upon  the  ar- 
gument of  the  demurrer.  Cunning- 
ham vs.  Pell,  6  Paige  Ch.  6.5.5.  3 
Law.  ed.    1141. 

Where  an  amendment  to  a  peti- 
tion, stating  a  cause  of  action  with- 
in the  jurisdiction  of  the  court, 
only  changes  the  original  by  omit- 
ting a  part  of  the  amount  claimed 
therein,  it  was  an  abuse  of  discre- 
tion to  tax  all  the  costs  up  to  the 
time  of  the  filing  of  the  original  pe- 
tition to  plaintiff.  Watson  vs.  Bos- 
well,  (Tex.  Civ.  App.)  61  S.  W. 
Rep.  407. 

22  Sheets  vs.  Selden,  7  Wall.  (U. 
S.)  416;  Code  (W.  Va.),  Ch.  125, 
sec.  12. 

23  Ante,  sec.  333. 

2i  W.  Va.  Code,  1899,  Ch.  125,  see. 
12 ;  Baylor  vs.  B.  &  0.  R.  R.  Co..  9 
W.  Va.  270;  Henry  vs.  Davis,  13  W. 
Va.  230 ;  Harmison  vs.  Loneberger, 
11  W.  Va.  175;  Novfis  vs.  Lemen,  28 
W.  Va.  336;  Anderson  vs.  Ka- 
nawha Coal  Co.,  12  W.  Va.  526; 
Hinton  vs.  Ellis,  27  W.  Va.  422. 
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§860.     Costs  on  bills  of  discovery. 

As  a  general  rule,  a  party  who  has  fully  answered  a  pure  bill 
<if  discovery  ^°  is  entitled  to  costs ;  and  costs  are  given  as  matter 
of  course,  if  the  matters  alleged  in  the  bill  upon  which  a  right 
to  discovery  depends,  are  denied  by  the  defendant  in  his  an- 
swer.^" If  the  plaintifF  would  protect  himself  against  costs 
on  a  bill  of  discovery,  he  must  apply  to  the  defendant  in  the 
first  place  to  give  him  the  desired  information,  or  to  admit  the 
facts  of  which  a  discovery  is  sought ;  and  such  application  should 
be  set  out  in  the  bill.  In  that  case,  if  the  defendant  admits 
the  facts  stated  in  the  bill,  and  that  he  refused  to  give  the  de- 
sired information,  without  showing  any  sufficient  excuse  for 
such  refusal,  he  will  not  be  entitled  to  costs.  ^'  And  if  the 
officer  of  a  corporation  is  made  a  defendant  for  the  mere  pur- 
pose of  discovery,  he  is  also  entitled  to  his  costs,  though  the 
plaintiff,  in  some  cases,  may  be  entitled  to  a  decree  over  against 
the  corporation  for  costs  necessarily  paid  to  such  officer.  ^^ 

A  defendant  is  not  entitled  to  his  costs  upon  answering,  when 
the  bill  is  filed  for  relief  as  well  as  discovery.^' 

25  As  CO  what  constitutes  pure  Where  a  defendant  in  a  suit  at 
bill  of  discovery,  vide  ante,  sec.  156.  law  applies  to  the  attorney  of  the 

26  King  vs.  Clark,  3  Paige,  Ch.  plaintiff  for  a  discovery,  he  should 
76,  3  Law.  ed.  64 ;  Deas  vs.  Harvie,  at  least  state  to  the  attorney  the  ma- 
2  Barb.  Ch.  448,.  5  Law.  ed.  710;  terial  fact  which  he  wishes  his  client 
Burnett  vs.  Saunders,  4  Johns.  Ch.  to  admit,  to  save  the  necessity  of 
503,  1  Law.  ed.  917.  a  bill  of  discovery;  and  if  the  attor- 

"  King  vs.  Clark,  supra;  Deas  vs.  ney  does  not  possess  the  information 
Harvie,  supra;  Burnett  vs.  Saun-  necessary  to  enable  him  to  make  the 
ders,  supra.  admission,  the  defendant  should  re- 
in Deas  vs.  Harvie,  supra,  the  quest  him  to  communicate  with  his 
court  decides  that  "  where  no  appli-  client  and  obtain  such  admission 
cation  for  a,  discovery  is  made  to  from  him;  and  should  then  wait  a 
the  defendant  himself,  previous  to  reasonable  time  to  enable  the  attor- 
filing  a  bill  of  discovery  against  ney  to  obtain  such  admission  from 
him,  and  the  only  application  made  his  client." 

is  to  his  attorney,  who  has  no  in-  2s  Fulton  Bank  vs.  New  York,  etc. 

formation     on    the     subject    except  Canal  Co.,  4  Paige,  Ch.  131,  3  Law. 

what  he   has   communicated   to  the  ed.  372. 

complainant's    attorney,    it    is    not  29  McDougall   vs.   Miln,    2    Paige, 

sufficient  to  excuse  the  complainant  Ch.  325,  2  Law.  ed.  928. 
in   the    bill   of   discovery   from   the 
payment  of  costs. 
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§861.    CoBts  in  suits  for  divorce  and  alimony. 

It  is  provided  by  statute  in  the  Virginias  that  in  a  suit  for 
a  divorce,  costs  may  be  awarded  to  either  party,  as  equity  and 
justice  may  require.^"  In  cases  of  this  character  it  has  been 
held  that  the  general  rule  is  followed  and  costs  are  awarded 
to  the  prevailing  party.^^  But  inasmuch  as  the  matter  of  costs 
lies  entirely  in  the  discretion  of  the  court,  the  courts  are  strong- 
ly inclined,  as  shown  by  the  decisions,  to  decree  costs  against  the 
husband,  even  in  those  cases  wherein  he  prevails.^^  Thus,  it  is 
proper  for  a  decree  in  favor  of  a  husband,  granting  a  divorce 
a  mensa  et  thoro  from  the  wife,  to  provide  that  he  shall  pay 
the  costs  of  the  suit,  where  he  had  been  rude  and  dictatorial 
in  his  speech,  unkind  and  negligent  in  his  treatment,  and  there 
is  no  other  act  of  misconduct  on  her  part  than  desertion  not  upon 
legal  grounds.^"  There  are  many  cases  which  hold  that  the 
husband  is  liable  for  reasonable  fees  to  the  attorney  for  his 
services  in  prosecuting  a  suit  for  the  wife  against  the  husband 
for  a  divorce,  upon  the  proper  grounds,  and  in  which  she  suc- 
ceeds in  obtaining  a  decree  of  divorce.''^ 

The  court  will  not,  however,  award  costs  against  the  husband, 

30  Code  (W.  Va.),  Ch.  64,  aec.  8;  costs  are  allowed  in  this  case.  In 
Code  (Va. ),  1887,  sec.  2260.  the    converse    case   of   a   bill   by   a 

31  Williamson  vs.  Williamson,  1  wife  against  the  husband,  costs 
Johns.  Ch.  488,  1  Law.  ed.  218;  may  be  allowed.  But  where 
Graves  vs.  Graves,  2  Paige,  Ch.  62,  the  wife  is  defendant,  she  is  pre- 
2  Law.  ed.  813;  Germond  vs.  Ger-  sumed  to  be  left  destitute  of  means 
mond,  1  Paige,  Ch.  83,  2  Law.  ed.  to  pay  costs;  and  it  seems  cruel  to 
570;  Robinson  vs.  Eobins-on,  79  Cal.  give  them  against  her,  though  the 
511,  21  Pac.  Rep.  1095.  offending     party.     If     it     appeared 

32  De  Rose  vs.  De  Rose,  Hopk.  Ch.  that  she  had  separate  property,  the 
100,  101,  2  Law.  ed.  357;  Wood  vs.  case  might  be  different." 

Wood,  2  Paige,  Ch.  454,  2  Law.  ed.  33  Carr  vs.  Carr,  22  Gratt.  168. 

986;     Phelan    vs.    Phelan,    12    Fla.  34  Doolittle  vs.  DooMttle,  78  Iowa 

458;   Richardson  vs.   Richardson,  4  691,  6  L.  R.  A.  187,  43  N.  W.  Rep. 

Port.   (Ala.)   467,  30  Am.  Dec.  538;  616;  Bueter  vs.  Bueter,  1  S.  D.  94, 

Reavis  vs.  Reavis,  2  111.  242 ;  Thatch-  8  L.  R.  A.  562,  566,  45  N.  W.  Rep. 

er  vs.  Thatcher,  17  111.  66;  Sumner  208;    Graves   vs.    Graves,    36    Iowa 

vs.  Sumner,  54  Wis.  642;  12  N.  W.  310;   extended  note  to  Wolcott  vs. 

Rep.  21.  Patterson,  24  L.  R.  A.  629  et  seq.. 

In   De  Rose  vs.  De  Rose,   supra,  and    authorities    cited    in   brief    of 

the  court  in  its  opinion,  says :     "  No  counsel  therein. 
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where  from  the  face  of  the  bill,  or  otherwise,  it  appears  that  the 
wife  cannot  obtain  a  decree,  and  the  wife  has  not  shown  any 
marital  injury  or  meritorious  cause  of  ■suit."" 

§862.     Costs  in  suits  by  and  against  fiduciaries. 

When  a  judgment  or  decree  is  rendered  against  a  person  act- 
ing in  a  fiduciary  character,  its  payment  is  ordinarily  directed  to 
be  made  out  of  the  personal  estate  belonging  to  the  tru^t  estate, 
which  is  in,  or  shall  come  to,  the  hands  of  such  fiduciary  to  be 
administered.^*  But  when  the  court  enters  of  record  that  if 
the  fiduciary  had  prudently  discharged  his  duty  the  suit  would 
not  have  been  brought,  a  decree  for  costs  will  be  entered  to  be 
paid  out  of  his  own  property.^^  But  such  a  certificate,  it  is 
said,  is  not  always  necessary  in  order  that  a  personal  decree 
for  costs  may  be  rendered.^*  Thus,  where  there  were  two  con- 
flicting trusts  and  the  fund  was  decreed  to  one  to  the  exclusion 
of  the  other,  the  excluded  trustee  resisting  the  plaintiff's  claim, 
and  failing  in  his  defense,  was  decreed  to  pay  the  costs  de  bonis 
propiis.'^ 

It  may  be  laid  down  as  a  safe  and  general  rule  that  where  a 
fiduciary,  such  as  a  personal  representative,  guardian,  commitr 
tee  of  an  insane  person,  or  other  trustee,  acts  in  good  faith  in  the 
prosecution  or  defense  of  a  matter  relating  to  his  trust,  the 
costs  will  be  paid  out  of  the  trust  estate,*"  but  if  such  fidu- 

35  Wood  vs.  Wood,  supra;  Krause  517;  Mathes  vs.  Bennett,  21  N.  H. 
vs.  Krause,  23  Wis.  356 ;  Rose  vs.  204 ;  Sorrel  vs.  Proctor,  4  H.  and 
Rose,  11  Paige  Ch.  166,  5  Law.  Ed.  M.  431;  Norse  vs.  McCoy,  4  Cow. 
93;  Phelan  vs.  Phelan,  supra;  Wa,g-  551,  8  Law.  Ed.  484;  Phoenix  vs. 
ner  vs.  Wagner,  34  Minn.  443.  Hill,  3  Johns.  Rep.  249,  3  Law.  Ed. 

36  Code  (W.  Va.),  Ch.  131,  sec.  594;  Moses  vs.  Murgatroyd,  1 
20;  Code  (Va.),  1887,  sec.  2677.  Johns.  Ch.  473,  1  Law.  Ed.  213  and 

^T  Idem.  note;  Decker  vs.  Miller,  2  Paige  Ch. 

38  2  Bart.  Ch.  Pr.   (2nd  Ed.)   876.  149,    2   Law.    Ed.    851;    Eidson   vs. 

39  Idem,  citing  Beverley  vs.  Brooke,  Fontaine,  9  Gratt.  286 ;  Robertson 
4  Gratt.  231.  This  case  cannot  be  vs.  Gillenwaters,  85  Va.  116,  7  S.  E. 
used  as  a  fair  illustration,  inas-  Rep.  371 ;  Turk  vs.  Hevener,  49  W. 
much  as  it  was  a  contention  between  Va.  204,  38  S.  E.  Rep.  476 ;  Long  va. 
two  rival  claimants  of  the  fund,  in  Israel,  9  Leigh  556;  Anderson  va. 
which    the    defeated    claimant    was  Piercy,  20  W.  Va.  340,  341. 

also  interested  as  a  cestui  que  trust.  An  administrator  or  trustee,  who 

*»  Alexander  vs.  Alexander,  5  Ala.      resists   a,   claim   and   litigates   bona 
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ciary  institute  or  resist  a  suit  in  bad  faith  and  does  not  succeed, 
or  the  litigation  concerns  his  own  personal  interests  alone,  he 
will  be  charged  individually  with  the  costs."  Thus,  if  such 
fiduciary  bring  a  groundless  or  vexatious  suit  he  will  be  re- 
(juired  to  pay  the  costs.*^     It  ought  affirmatively  to  appear  that 


I'tdc  from  a  conviction  of  duty,  and 
where  no  intentional  default  is 
made  to  appear,  will  not,  under  the 
circumstances  of  the  easej  be 
charged  personally  with  the  costs; 
but  they  must  be  paid  out  of  the 
assets  of  the  intestate.  Moses  vs. 
Murgatroyd,  supra. 

Where  such  executor  has  a  right 
to  ask  the  aid  and  protection  of  the 
court  in  paying  over  the  debt  due 
by  him  to  the  testator,  he  will  be 
entitled  to  his  costs  out  of  the  fund. 
Decker  vs.  Miller,  supra. 

SO;  if  the  executor  who  was  the 
creditor  of  the  estate  had  a  right  of 
preference  over  other  creditors,  and 
was  compelled  to  come  into  chan- 
cery to  obtain  such  preference,  his 
costs  will  be  paid  out  of  the  fund. 
Idem. 

"  Representing  the  personal  es- 
tate, the  executor  or  administrator, 
under  his  oath  and  duty,  may  de- 
fend a  large  claim  set  up  against 
the  estate, —  a  litigable  claim  not 
clearly  valid ;  and,  unless  it  is  clear- 
ly shown  that  he  acted  badly, — 
was  guilty  of  improper  action, —  he 
ought  to  be  credited  with  legal  costs 
and  reasonable  counsel  fees.  He 
would  be  allowed  them  in  the  Circuit 
Court,  and  I  see  no  reason  why  he 
might  not  iona  fide,  and  under  the 
advice  of  counsel,  carry  the  case  into 
an  Appellate  Court,  and  be  allowed, 
liis  costs.  True,  he  would  not  be 
compelled  to  appeal  for  his  own  pro- 
tection ;  but,  in  the  exercise  of  a 
reasonable  discretion  for  the  inter- 
ests of  the  estate,   he  might  of  his 


own  motion,  and  more  clearly  still 
at  the  instance  of  interested  parties, 
seek  a  reversal  in  a  higher  court. 
The  commissioner  says  that  the  li- 
ability was  for  a  devistavit  of  David 
McGlaughlin.  That  is  no  difference. 
It  was  a  demand  against  the  estate 
which  Hevener  litigated.  Unless  it 
be  clearly  shown  that  Hevener's  con- 
testation of  the  claim  was  misman- 
agement and  misconduct,  he  should 
be  allowed  legal  costs  and  reason- 
able counsel  fees,  and  other  charges 
incident  to  the  appeal."  Turk  vs. 
Hevener,  supra. 

It  is  decided  in  Turk  vs.  Hevener, 
49  W.  Va.  204,  38  S.  E.  Rep.  476, 
that  "  an  administrator  is  allowed 
his  legal  costs  and  reasonable  coun- 
sel fees  expended  in  defending  a  lit- 
igable demand  against  the  estate, 
whether  in  the  Circuit  or  Appellate 
Court,  if  he  acted  in  good  faith  in 
making  such  defense." 

41  Mayer  vs.  Suggart,  125  111.  262, 

17  N.  E.  Rep.  450;  Morris  vs.  Mc- 
Coy, supra;  Shepherd   vs.  McClain, 

18  N.  J.  Eq.  128;  Sorrel  vs.  Proc- 
tor, 4  H.  and  M.  431. 

If  the  good  or  bad  faith  of  an  ex- 
ecutor in  instituting  a  suit  is  not 
clear,  it  seems  that  the  court  will 
give  him  the  benefit  of  the  doubt, 
and  award  costs  out  of  the  estate. 
Shepherd  vs.  MeClain,  supra. 

*2  Getman  vs.  Beardsley,  2  Johns. 
Ch.  274,  1  Law.  Ed.  376,  note,  cit- 
ing Roosevelt  vs.  Ellithorp,  10  Paige 
418.  Howland  vs.  Green,  108  Mass. 
283. 


COSTS.  953 

the  fiduciary  has  failed  to  do  his  duty  in  the  particular  case, 
and  be  entered  of  record,  in  order  to  make  him  personally  liable 
for  costs.  *^ 

§863.     Costs  in  matters  of  garnishment. 

If  it  be  suggested  that  a  garnishee  has  not  fully  answered,  and 
the  question  as  to  whether  or  not  he  has  fully  answered,  be 
litigated  and  the  issue  be  found  against  such  garnishee,  he  will 
be  required  to  pay  the  costs,  but  if  found  in  his  favor  costs  will 
be  awarded  to  him.**  But  "  inasmuch  as  a  garnishee  occupies 
an  unsought  and  often  an  unwilling  position  in  the  suit,  and 
since  he  stands  aloof  from  any  activity  in  the  proceedings,  oc- 
cupying the  position  of  a  stakeholder  indifferent  to  both  parties, 
the  policy  of  the  courts  is  to  hold  him  harmless,  and  will  not  tax 
costs  against  him  where  he  is  not  at  fault,  not  even  where  he  has 
suffered  default,  if  he  has  made  no  active  opposition."  *^  "  Costs 
will  be  awarded  to  the  garnishee  for  attorney's  fees  in  preparing 
his  answer  where  he  is  discharged  upon  his  answer,  or  where  his 
answer  is  controverted  and  on  the  trial  of  the  issue  it  is  found 
that  he  is  not  liable  to  any  greater  extent  than  he  had  first 
admitted  in  his  answer."  *"  "  And  where  he  has  incurred  the 
expense  of  counsel  fees  for  the  purpose  of  upholding  the  true 
answer,  the  same  may  be  included  in  the  costs  taxed  against 
the  plaintiff." 

§864.     Costs  in  suits  by  and  against  infants. 

Inasmuch  as  an  infant  must  sue  by  his  next  friend,*'  who 

*s  Harrison  vs.  Warner^  1  Blackf.  Wagon  Co.  vs.  Peterson,  27'  W.  Va. 

(Ind.)  385;  Clark  vs.  Wright,  26  S,  314;  2  Shinn,  Attachment  and  Gar- 

C.   196;   Knop  vs.  Bigelow,    15   Wis.  nishment,  sec.  663. 

415;  Wiesman  vs.  Brighton,  83  Wis.  *^  2  Shinn  Attachm.  and  Garnish., 

550,   53  N.  W.   Rep.  511;   Ladd  vs.  sec.  698. 

Anderson,   58    Wis.    591,    17   N.   W.  ibidem,  citing  Conant  vs.  .Burns, 

Rep.    320;    Hei  vs.  Heller,   53  Wis.  66  N.  H.  99,  19  Atl.  Rep.  11;  Walk- 

415,  10  N.  W.  Rep.  620;  Moses  vs.  er  vs.  Wallace,  2  Dall.  (U.  S.)   1,13; 

Murgatroyd,   supra;   Sugg  vs.   Ber-  Vandusen   vs.    Schrader,    14    Phila.- 

nard,  122  N.  C.  105,  29  S.  E.  Rep.  (Pa.)   132. 

221.  ■«'  Idem. 

**Code    (W.   Va.),   Ch.    106,   sec.  is  Ante,  see.  53. 
16;    Code    (Va.),    1887.    sec.    2978; 
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ought  to  be  a  person  of  substance,*"  as  a  general  rule,  in  a  suit 
prosecuted  by  a  next  friend  of  an  infant,  the  infant  is  not 
primarily  liable  for  costs  if  the  suit  should  go  against  him,°" 
but  it  must  be  borne  in  the  first  instance  by  the  next  friend.^^ 
And  the  same  rule  governs  as  to  suits  brought  by  an  insane 
person,  who  has  had  no  committee  appointed  for  him.°^  But 
if  the  suit  be  brought  against  the  infant,  as  a  general  rule,  he 
is  personally  liable  for  costs,  if  the  suit  should  be  decided 
against  him.^^ 

§865.    Costs  in  injunction  suits. 

It  is  a  general  rule  of  a  court  of  equity  that  if  an  injunction 
be  perpetuated  at  the  hearing  as  to  any  part  of  the  relief  sought 
or  sum  enjoined,  a  decree  will  be  rendered  for  the  pay- 
ment of  the  complainant's  costs.*^*  So,  where  a  purchaser  comes 
into  a  court  of  equity  to  enjoin  a  judgment  for  the  purchase 


■n)l  Bart.  Ch.  Pr.  (2n<i  Ed.)  151, 
citing  Burwell  vs.  Corbin,  1  Rand. 
151. 

so  Albee  vs.  Winterink,  55  Iowa 
184,  7  N.  W.  Rep.  497;  Klaus  vs. 
State,  54  Miss.  644;  Waring  vs. 
Crane,  2  Paige,  79,  2  Law.  Ed.  821 
and  note. 

51  Waring  vs.  Crane,  supra. 

In  this  ease  the  eourt  deeides: 
"  Where  the  suit  is  terminated  be- 
fore the  infant  becomes  of  age,  the 
next  friend  will  be  chargeable  with 
the  costs,  unless  there  be  a  fund 
belonging  to  the  infant,  under  the 
control  of  the  court,  and  it  appears 
that  the  suit  was  brought  in  good 
faith  and  with  a  bona  fide  intent  to 
benefit  the  infant;  in  which  ease 
the  court  may  direct  the  costs  to  be 
paid  out  of  the  fund." 

62  Nance  vs.  Stockberger,  112  Ga. 
90,  37  S.  E.  Rep.  125. 

In  this  case  the  following  points 
are  decided :  "  Where  an  action  is 
instituted  in  behalf  of  an  alleged 
imbecile  by  persons  designating 
themselves  as. his  next  friends,  they 


are,  upon  an  adverse  termination  of 
the  case,  primarily  liable  for  the 
costs,  and  his  estate  is  liable  to 
them  for  the  amount  thereof  if  he 
was  in  fact  an  imbecile  and  the  ac- 
tion was  brought  in  good  faith. 

When,  therefore,  such  an  action 
was  brought  and  voluntarily  dis- 
missed by  the  next  friends,  it  was, 
in  the  absence  of  any  evidence 
either  as  to  the  fact  of  imbecility 
or  as  to  bona  fides  in  instituting 
the  suit,  erroneous  to  tax  the  costs 
against  the  alleged  imbecile  and 
enter  judgment  against  him  for  the 
same.  If  he  was  not  an  imbecile 
when  the  petition  was  filed,  it  was 
wrongfully  brought,  and  if  he  was, 
the  above  stated  rule  as  to  costs 
was  applicable.'' 

53  Myers  vs.  Rehkohl,  30  111.  App. 
209 ;  Perryman  vs.  Burgster,  6  Port. 
(Ala.)  99;  Gardiner  vs.  Holt,  2 
Strange  1217,  citing  Dyer  104,  1 
Bulst,  189;  Bryant  vs.  Livemore,  20 
Minn.  313. 

54  Degraffernierd  vs.  Donald,  2  H. 
and    M.    10;    Ross    vs.    Gordon,    2 
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money  of  land  on  the  ground  of  a  defect  of  title,  and  the  title  is 
perfected  after  suit  brought,  the  plaintiff  is,  nevertheless,  en- 
titled to  costs.^^  If  a  plaintiff  properly  comes  into  a  court  of 
equity  to  enjoin  a  judgment  on  account  of  defects  in  the  title  of 
land  for  the  purchase  of  which  the  debt  was  contracted,  he  is 
entitled,  upon  the  removal  of  the  objections  to  have  his  costs. 
If,  however,  he  has  another  case  pending  where  the  same  ques- 
tions are  involved,  and  where  he  could  have  had  the  relief 
asked  for,  by  a  proceeding  in  that  case,  he  will  not  be  allowed 
his  costs.^" 

In  all  cases  of  a  pure  bill  of  injunction,^^  and  the  injunction 
is  dissolved  and.  the  bill  dismissed,  the  defendant  is  entitled 
to  his  costs. °'  But  on  an  interlocutory  order  or  decree  over- 
ruling or  sustaining  a  motion  to  dissolve  an  injunction  costs 
should  not  be  decreed,  but  only  on  a  final  decree  in  such  a  case."" 

§366.     Costs  as  to  the  enforcement  of  mortgage  and  oth^r  liens. 

As  a  general  rule,  the  costs  of  foreclosure  or  sale  under  a 
mortgage  are  awarded  to  the  plaintiff,  payable  out  of  the  pro- 
ceeds of  the  sale  of  the  mortgaged  property.""     But  if  such 

Munf .   289 ;    Donally   vs.    Ginatt,   5  ss  Rowton  vs.  Rowton,   I   H.  and 

Leigh  359;   Defarges   vs.  Lipseomb,  M.  HO;  Byrne  vs.  Lyle,  1  H.  and  M. 

2  Munf.  451;  Shipman  vs.  Fletcher,  7;  Baldwin  vs.  Darst,  3  Gratt.  132. 

95  Va.  585,  29  S.  E.  Rep.  325.  Where  there  is  an  injunction  to  a 

Where    an    iiijunction    against    a  judgment  against  two  or  more  per- 

judgment  at  law  is  perpetuated  in  sons,  and  only  dne  signs  the  injune- 

part,  being  the  amount  of  just  dis-  tion  bond  or  applies  for  the  injunc- 

eounts   claimed   by   the   plaintiff  in  tion  upon  dissolution  there   should 

equity    of    which    he    might    have  not   be   an   award   of   execution   for 

availed   himself    at    law   if   he   had  damages   and   costs   against  all   the 

made  defense,  and  is  dissolved  as  to  judgment  debtors,  but  only  against 

the    residue,    it    is    proper    for    the  those  signing  the  bond  or  asking  the 

chancellor  to  decree  that  the  plain-  injunction.     Graham     vs.     Citizens' 

tiff  in  equity  shall  pay  the  defend-  National   Bank,  45  W.  Va.  701,  32 

ant    there    his    costs.     Donally    vs.  S.  E.  Rep.  245. 

Ginatt,  supra.  59  Barrett  vs.  Spencer,  2  H.   and 

65  Reeves    vs.    Dickey,    10    Gratt.  M.  7. 

138.  60  Beverley   vs.   Brooke,   4   Gratt. 

5")  Young   vs.    McClung,   9    Gratt.  at  p.  231 ;  Botsford  vs.  Botsford,  49 

336.  Mich.  29,  12  N.  W.  Rep.  897. 

67  As  to  what  is  a  pure  bill  of  in- 
junction, vide  ante,  sec.  697. 
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proceeds  are  insufficient  to  pay  the  mortgage  debt,  the  mortgagor 
is  personally  liable  for  the  costs.  "^  If  the  mortgagee  brings 
an  action  at  law  upon  the  note  secured  by  the  mortgage  and 
obtains  a  judgment  thereon,  he  is  entitled  to  the  payment  of  the 
costs  incurred  at  law  as  a  part  of  the  mortgage  debt."'  In  the 
enforcement  of  liens  in  a  general  creditors'  suit,  the  plaintiffs 
are  entitled  to  their  costs  upon  like  principles  applying  in  the 
case  of  mortgages ;  "^  and  even  where  there  are  several  creditors 
who  have  several  claims  against  the  same  debtor,  each  is 
entitled  to  a  decree  for  his  separate  costs,  though  the  causes 
are  heard  together."*  But  if  a  creditor  with  knowledge  that 
there  has  been  a  decree  for  an  account  entered  in  another  cred- 
itors' suit  brings  a  separate  suit  upon  his  own  claim  he  will  be 
required  to  pay  the  costs  of  such  latter  suit."° 

§867.     Costs  in  partition  suits. 

The  costs  of  a  suit  for  the  partition  of  property  should  be 
borne  equally  by  the  parties  to  whom  the  land  belongs,  where  all 
the  parties  to  the  suit  are  equal  owners ;  ""  or  where  the  owner- 
ship of  the  property  is  unequal,  each  party  should  pay  such  a 
share  of  the  costs,  as  his  share  of  the  property  bears  to  the 
whole  of  it." 

ei  Jones  vs.   Phelps,  2  Barb.   Ch.  «*Barger    vs.    Buckland,    supra; 

440,  5  Law.  Ed.  707.  Umbarger  vs.   Watts,  supra. 

ii2  Pettibone  vs.  Stevens,  15  Conn.  66  Stephenson     vs.     Taverners,     9 

19,  38  Am.  Dec.  57.  Gratt.     398;     Kent    vs.     Cloyd,     30 

63  Barger  vs.  Buckland,  28  Gratt.  Gratt.  555 ;  Laidley  vs.  Kline,  23  W. 

850;  Umbarger  vs.  Watts,  25  Gratt.  Va.   565;    Bilmyer   vs.   Sherman,   23 

167;   Bank  vs.  Manoni,  76  Va.  802;  W.  Va.  656. 

Gurnee  vs.  Bansemer,  80  Va.  867.  If    several    suits    are    pending   by 

"  When  the   property  is   sold   un-  different    creditors,    the    court    will 

der  decree  of  court  to  satisfy  liens  order    the    proceedings    in    all    the 

thereon,    out   of   the   proceeds   must  suits  but  one  to  be  stayed,  and  will 

be    paid    the    taxed    costs,    but    not  require  the  several   parties  to  come 

more  than  the  legal  fee  to  the  plain-  in    under    the    decree    in    said    suit, 

tiff's   counsel.     If   an   allowance   be-  so  that  only  one  account  of  the  es- 

yond  the  usual  fee,  for  counsel  rep-  tate  may  be  necessary.     Stephenson 

resenting   the   creditors,    be   proper,  vs.  Taverners,  supra. 

and  it  be  paid  out  of  the  proceeds,  no  Askey    vs.    Williams.     74    Tex. 

it  should  be  credited  ratably  on  the  204,  5  L.  R.  A.  176, 

liens,   so  as   not  to  tax  the  debtor  "' Young   vs.    EdwardSj    33    S.    C. 

with  it.''     Bank  vs.  Manoni,  supra.  404,  10  L.  R.  A.  55. 
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§868.     Costs  in  cases  of  specific  performance. 

In  cases  of  specific  performance  costs,  in  accordance  with  the 
rule  generally  obtaining  in  equity,  as  we  have  seen,"*  are  decreed 
to  the  party  substantially  prevailing. **"  But  this  rule  does  not 
apply  where  the  suit  is  brought  against  the  heirs  at  law  of 
the  vendor,  who  are  under  age,  and  therefore  incapable  of  mak- 
ing conveyance  of  title.'"  And  where  the  defendant  is  not  in  de- 
fault when  suit  is  brought,  he  is  entitled  to  his  costs,  although 
the  plaintiff  obtains  relief. '^ 

§869.     Costs  in  the  case  of  trusts  and  trustees. 

In  addition  to  what  has  been  said  as  to  costs  with  reference 
to  fiduciaries,'"  which  necessarily  includes  trustees,  we  may  add, 
by  way  of  more  specific  consideration  of  the  subject,  that  where 
suit  is  brought  for  the  removal  of  a  trustee  and  the  removal  is 
made  because  of  his  own  fault  or  misconduct,  he  will  be  charged 
personally  with  the  costs  of  the  proceeding,'''  otherwise  the 
costs  will  be  paid  out  of  the  trust  estate.'*  So,  where  a  trustee 
files  a  bill  for  the  instructions  of  the  court  touching  his  duties 
in  a  case  of  doubt  or  difficulty,  the  costs  will  be  paid  out  of 
the  trust  estate,'^  but  to  be  charged  to  the  particular  trust  fund 
with  reference  to  which  the  directions  were  necessary.'"  And 
the  trustee  is  entitled  to  reasonable  counsel  fees  to  be  allowed 
out  of  the  trust  estate  for  services  rendered  in  the  institution 
and  prosecution  of  the  suit  for  the  purpose  of  obtaining  the 
court's  instructions." 

68  Ante,  sec.  856.  ''*  Bloomer's   Appeal,    83    Pa.    St. 

69  Woods  vs.  Stephenson,  43  W.  45;  Sutphen  vs.  Foweler.  9  Paige 
Va.  149,  27  S.  E.  Rep.  309;  Hobson       Ch.  280,  4  Law.  Ed.  700,  701. 

vs.  Buchanan,  96  N.  C.  444,  2  S.  E.  75  Mandelle  vs.   Green,    108   .\Ias,s. 

Rep.  180.  283;    Trotter    vs.    Blocker,    6    Port. 

'0  Pennington  vs.   Hanly,  4  Munf.  (Ala.)    269;    McLean   vs.    Freeman, 

144;   Dyer  vs.  Porter,   2  Johns.  Ch.  70    N.    V.    81;    Rogers    vs.    Ross,    4 

l.-)2,  1  Law.  Ed,  328.  Johns.  Ch.  608.  1  Law.  Ed,  95.3. 

71  Peers  vs.  Barnett,  12  Gratt.  'o  Jones  vs.  Stockett,  2  Bland. 
410.  (Md. )    409;  Leech  vs.  Leech,   1  Ch. 

72  Ante,  sec.  862.  Cas.  249. 

73iJe  Carter,  3  Paige  Ch.  146,  3  77 /„   re  Holden,   126  N.   Y.    589, 

Law.  Ed.  92  27   N.   E.   Rep.    1063;    Goldtree   vs. 
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§870.    Costs  in  the  construction  or  contest  of  wills. 

As  already  stated,'*  the  matter  of  costs  rests  in  the  discretion 
of  a  court  of  equity;  and  this  principle  applies,  of  course,  to 
suits  brought  to  construe  wills.  But  while  this  is  the  case 
courts  exercise  their  discretion  in  accordance  with  repeated  de- 
cisions, which  declare  that  where  suit  is  brought  for  the  con- 
struction of  a  will  rendered  necessary  by  the  ambiguous  manner 
in  which  the  testator  has  expressed  his  intention  in  his  will, 
the  costs  of  all  parties  will  be  decreed  to  be  paid  out  of  the 
estate  or  fund  in  controversy,'"  unless  the  suit  be  unnecessary, 
or  prematurely  brought,  or  not  instituted  in  good  faith,  when 
the  plaintiff  will  be  required  to  pay  them.*" 

In  suits  to  establish  lost  or  destroyed  wills  the  costs  may  be 
charged  to  the  estate,*'^  though  where  the  proceedings  are  re- 
sisted it  is  proper  to  decree  costs  against  the  defendants,  as  was 
done  in  Dower  vs.  Seeds,*  ^  or  where  it  is  destroyed  by  a  party 
in  interest,  such  party  being  a  defendant  to  the  suit.*^     It  is 


Thompson,  83  Cal.  420,  23  Pac.  Rep. 
383;  Grimball  vs.  Cruse,  10  Ala. 
534. 

See  Cochran  vs.  Richmond  &  A.  R. 
Co.,  21  S.  E.  Rep.  664;  Underbill, 
Trusts  and  Trustees  (1st  Am.  Ed.) 
428,  note  1. 

'8  Ante,  sec.  856. 

79  Ingraham  vs.  Ingraham,  169 
111.  432,  48  N.  E.  Rep.  561 ;  Woman's 
Union  Missionary  Soc.  vs.  Mead, 
131  111.  375,  23  N.  E.  Rep.  603; 
Arnold  vs.  Alden,  173  111.  229,  50  N. 
E.  Rep.  704;  Howard  vs.  Smith,  78 
Iowa  73,  42  N.  W.  Rep.  585 ;  Moore 
vs.  Alden,  80  Me.  301,  14  Atl.  Rep. 
199;  Tracy  vs.  Murray,  44  Mich. 
109,  6  N.  W.  Rep.  224;  Smith  vs. 
Smith,  4  Paige  Ch.  271,  3  Law.  Ed. 
432  and  note;  Wood  vs.  Vanden- 
burgh,  6  Paige  Ch.  277,  3  Law.  Ed. 
985. 

In  Smith  vs.  Smith,  supra,  the 
court  said :  "  As  a  general  rule,  if 
the  testator  has  expressed  his  in- 
tention so  ambiguously  as  to  create 


a  difficulty  which  makes  it  necessary 
to  come  into  the  Court  of  Chancery 
to  give  a  construction  to  the  will,  or 
to  remove  the  difficulty,  the  costs  of 
the  litigation  must  be  borne  by  his 
estate,  and  the  general  residue  is 
the  primary  fund  for  the  payment 
of  such  costs,"  citing  Joliflfe  vs. 
East,  3  Brown  Ch.  27;  Barrington 
vs.  Tristram,  6  Ves.  349 ;  Pearson 
vs.  Pearson,  1  Schoales  and  L.  12; 
Studholme  vs.  Hodgson,  3  P.  Wms. 
302;  Straw  vs.  Trustees,  67  Me. 
495. 

80  Dane  vs.  Walker,  109  Mass. 
179;  Rexroad  vs.  Wells,  13  W.  Va. 
812;  Garlock  vs.  Vandervort,  128 
N.  Y.  379,  28  N.  E.  Rep.  599 ;  Bax- 
ter vs.  Baxter,  43  N.  ,J.  Eq.  82,  10 
Atl.  Rep.  814. 

81  Thornton  on  Lost  Wills,  sec. 
130;  Wyckoff  vs.  Wyckoff,  16  N.  J. 
Eq.  401 ;  Buchanan  vs.  Matlock,  8 
Humph.   (Tenn.)   390. 

82  28  W.  Va.  113-158. 

83  Thornton,  Lost  Wills,  sec.   130. 
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said  by  a  recent  learned  author  **  that  "  the  theory  of  costs 
in  probate  and  contest  proceedings,  entertained  by  most  courts, 
is  that  in  the  absence  of  a  statute  directing  that  costs  be  taxed 
against  the  losing  party,  as  in  an  action  at  law,  the  court  has 
the  same  discretionary  power  as  in  equity  cases  to  tax  costs 
according  to  right  and  to  the  equities  of  the  case."  ^^  The 
author  just  cited,  continuing,  says:  "Courts  which  entertain 
this  view  of  their  power  over  costs  may  allow  to  the  executor 
his  costs  for  successfully  defending  the  will,  to  be  paid  out  of 
the  funds  of  the  estate  in  his  hands,  while  if  the  executor 
exerted  undue  influence  over  testator,  whereby  he  induced  him 
to  make  the  will  in  litigation,  costs  may  be  awarded  against 
such  executor  upon  a  judgment  adverse  to  the  will.  A  defeated 
contestant,  who  has  carried  on  litigation  in  good  faith,  and 
upon  reasonable  cause  for  appeal,  may  have  his  costs  paid  out 
of  the  estate.  So  where  one  who  is  named  in  a  will  as  executor 
and  legatee  offers  a  will  for  probate  and  fails,  the  court  may 
in  its  discretion  allow  him  his  costs,  and  such  allowance  is  not 
made  invalid  by  the  fact  that  at  the  time  of  such  allowance  there 
was  no  administrator  of  such  estate. '"  In  the  absence  of  special 
reasons  for  directing  the  payment  of  costs  out  of  the  estate,  the 
courts,  in  the  furtherance  of  justice,  often  compel  the  unsuc- 
cessful proponent  of  the  will  to  pay  the  costs  of  the  contest, 
applying  also  the  same  rule  to  defeated  contestants.''  It  seems 
to  us  that  the  safe  rule  to  apply  is  to  allow  the  executor  as  the 
proponent  of  the  will  his  costs,  when  there  is  no  evidence  of  bad 
faith  on  his  part.** 

8*  Page  on  Wills   sec.  344.  402 ;  Jones  vs.  Roberts,  96  Wis.  427 ; 

SB  The  author  cites  in  support  of  71   N.  W.  Rep.  883;   Gorkow's  Es- 

this   principle   the  following  cases:  tate,  20  Wash.  563. 

McKinney's    Estate,    112    Cal.    447  ss  Page  on  Wills,  sec.  344. 

(this  rule  is  enacted  into  a  statute  f"  Idem. 

in  California);  Shaw  vs.  Camp,  56  ss  Roy   vs.    Roy,    16    Gratt.    418; 

111.  App.  23,  affirmed,  163  111.  144;  Baker  vs.  Bancroft,  79  Ga.   672;   5 

Wilbur  vs.  Wilbur,  138  111.  446;  Al-  S.  E.  Rep.  116;  In  re  Carman's  Will 

vord  vs.  Stone,  78  Me.  296;  Wallace  (Iowa),  48  N.  W.  Rep.  785;  In  re 

vs.  Sheldon,  56  Neb.  55;   76  N.  W.  Smith's  Will,  52  Wis.  543,  9  N.  W. 

Rep.  418;  McClary  vs.  Stull,  44  Neb.  "Rep.    665;     Brilliant    vs.     Simpson 

175;    Mayo   vs.   Jones,    78    N.   Car.  (Mich.),  67  N.  W.  Rep.  1101. 
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§871.    Jurisdiction  of  the  court  as  affecting  the  matter  of  costs. 

There  is  a  long  array  of  authorities  holding  that  where  the 
court  has  no  jurisdiction  of  the  cause,  and  dismisses  the  case 
accordingly,  that  costs  cannot  be  awarded  to  either  party,  in 
the  absence  of  a  statute  so  providing,  the  reason  assigned  being 
that  the  court  has  no  more  jurisdiction  to  award  costs  than  to 
grant  relief ;  *"  while  on  the  other  hand  there  are  a  great  many 
cases  holding  a  contrary  doctrine.""  The  reasons  for  the  two 
rules  are  set  forth  in  Kinnear  vs.  Flanders,""^  wherein  the  court 
says  that  the  view  that  judgment  for  costs  may  be  awarded, 
though  the  court  be  without  jurisdiction,  "  is  predicated  upon 
the  just  and  reasonable  proposition  that  he  who  brings  another 
against  his  will  into  a  court  having  no  jurisdiction,  and  thus 
occasions  useless  annoyance  and  expense,  should  at  least  suffer 
the  inadequate  penalty  of  payment  of  the  costs.  The  contrary 
rule  is  logical ;  it  rests  upon  the  idea  that  there  can  be  no  judg- 
ment of  any  kind  where  there  is  no  jurisdiction."  In  Bush  vs. 
Campbell  "^  it  is  held  that  "  if  the  plaintiff,  in  order  to  give 
jurisdiction  to  the  court,  in  a  case  where  defendants  live  in 
another  county  unites  in  the  action,  a  party  who  he  knows  is  no 
party  to  the  contract,  the  court  will  on  motion  dismiss  the  suit 
with  costs." 

§872.     Suits  by  a  poor  person. 

It  is  provided  by  statute  in  the  Virginias  that  "  a  poor  person 
may  be  allowed  by  a  court  to  sue  or   defend  a  suit  therein 

89  Ingle    vs.    Coolidge,    2    Wheat.  kins  vs.  Brown,  5  E.  I.  357 ;    Nor- 

363;    Strader  vs.   Graham,   18  How.  ton   vs.   McLeary,    8   Ohio   St.    205; 

602;   Mazanger  vs.  Slocum,  23   Ala.  Walker      vs.      Snowdon,      1      Swan 

668;  Derton  vs.  Boyd,  21  Ark.  264;  (Tenn.)    193;    Bartels  vs.   Hovey,   3 

Williams   vs.   Blunt,   2   Mass.   207;  Col.    279;    Strong   vs.    Meachem,    1 

Thomas   vs.   White,    12   Mass.    370;  Root  525. 

Clark  vs.   Cockwell,   15  Mass.   221;  so  Brown  vs.  Allen,   54  Me.   536; 

Nicholl  vs.  Patterson,  4  Ohio  200;  Osgood     vs.     Thurston,     23     Pick. 

Maxfleld    vs.    Levy,    4    Dall.    330;  (Mass.)   JIG;  Jordan  vs.  Dennis,  7 

Banks    vs.    Fowler,    3    Litt.     (Ky.)  Mete.   (Mass.)   591;  Hunt  vs.  Hano- 

332;   Taul  vs.  Collinsworth,  2  Yerg.  ver,    8    Id.    343;    Cumberland,    etc., 

(Tenn.)   579;  Paine  vs.  Commission-  Co.  vs.  Hoffman,  39  Barb.    (N.  Y.), 

ers,  Wright,  Ohio,  417;  Barlow  vs.  16. 

Burr,  1  Vt.  488;  Green  vs.  Whiting,  oi  17  Colo.  11,  28  Pae.  Rep.  327. 

9  Miss.  (1  Smed.  and  M.)  579;  Hop-  »2  26  Gratt.  403. 
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without  paying  fees  or  costs,  whereupon  he  shall  have,  from  any 
counsel  which  the  court  may  assign  him,  and  from  all  officers, 
all  needful  services  and  process,  and  also  the  attendance  of 
witnesses,  without  any  fees  to  them  therefor,  except  what  may 
be  included  in  the  costs  recoverable  from  the  opposite  party."  "' 
The  application  to  sue  as  a  poor  person  may  be  made  either 
before  or  after  the  commencement  of  the  suit."* 

§873.     Security  for  costs. — ^When  required. 

It  is  prescribed  by  statute  in  the  Virginias  that  in  any  suit, 
unless  the  plaintiff  be  a  poor  person  as  mentioned  in  the  next 
preceding  section,  "  there  may  be  a  suggestion  on  the  record  in 
court,  or  if  the  case  be  at  rules,  on  the  rule  docket,  by  a  de- 
fendant or  any  officer  of  the  court,  that  the  plaintiff  is  not  a 
resident  of  this  State,  and  that  security  is  required  of  him. 
After  sixty  days  from  such  suggestion,  the  suit  shall  by  order 
of  the  court  be  dismissed,  unless  before  the  dismission,  the 
plaintiff  be  proved  to  be  a  resident  of  the  State,  or  security  be 
given  before  said  court,  or  the  clerk  thereof  for  payment  of 
the  costs  which  may  be  awarded  to  the  defendant,  and  of  the 
fees  due,  or  to  become  due  in  such  suit,  to  the  officers  of  .the 
court.  The  security  shall  be  .by  bond  payable  to  the  State ; 
but  there  need  only  be  one  obligor  therein,  if  he  be  sufficient. 
The  court  before  whose  Clerk  such  bond  is  given,  may  on  motion 
by  a  defendant  or  officer,  give  judgment  for  so  much  as  he  is 
entitled  to  by  virtue  of  said  bond."  "^  Although  the  statute 
provides  that  if  the  security  be  not  given  within  the  sixty  days 
after  the  suggestion  is  made  the  suit  shall  be  dismissed,  still 
if  the  security  be  tendered  in  court  at  the  first  calling  of  the 
case  after  the  sixty  days,  the  cause  ought  not  to  be  dismissed."" 
The  evidence  on  a  motion  for  security  for  costs  on  the  question 
of  the  plaintiff's  non-residence  may  be  embodied  in  a  bill  of 
exceptions  in  a  court  of  equity.*"     In  Hill  vs.  Stansbury  "'  the 

93  Code    (W.   Va.),   Ch.    138,   sec.  »t  Evans  vs.  Bradshaw,  10  Gratt. 

1;  Code  (Va.),  1887,  sec.  3538.  207.  As  to  what  constitutes  non- 
si  16  Enc.  PI.  and  Pr.  684.  residence,  vide  Evans  vs.  Bradshaw, 
85  Code  (W.  Va.),  Ch.  138,  sec.  2;  supra;  Dean  vs.  Cannon,  37  W.  Va. 

Code  (Va.),  1887,  sec.  3539.  123,  16  S.  E.  Rep.  444. 

98  Vance  vs.  Bird,  4  Munf.  364.  os  18  W.  Va.  477. 
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court  decides  that  the  mere  entry  of  an  order,  that  unless  secu- 
rity for  costs  be  given  before  the  clerk  within  sixty  days,  will 
not  itself  operate  a  dismissal  of  the  suit ;  but  after  the  expiration 
of  sixty  days  an  order  must  be  made  dismissing  the  case  for 
want  of  security ;  and  until  such  order  is  made,  the  plaintiff  has 
a  right  to  give  such  security.  If,  after  such  order  is  made  requir- 
ing security  to  be  given,  the  case  is  proceeded  with,  though  the 
security  is  not  given,  and  no  objection  thereto  be  made  by  the 
defendant,  it  will  be  presumed  that  he  waived  his  right  to 
demand  security  for  costs.""  The  suggestion  of  the  non-resi- 
dence of  the  plaintiff  and  the  requirement  of  security  for  costs 
being  entered  of  record,  is  all  that  the  law  requires,  to  impose 
upon  the  plaintiff  the  duty  of  giving  such  security.  The  law 
does  not  require  any  other  notice,  or  the  entry  and  service  of  a 
rule.^"" 

»9  Where    it    was    shown    to    the  waived  by  them.     Rutter  vs.   SuUi- 

eourt,  that  the  plaintiflfs  were  non-  van,  25  W.  Va.  427. 

residents,  and  security  for  costs  was  Such  requirement  of  security  may 

required,  and  the  court  accepted  an  be  waived,  and  such  waiver  may  be 

"  undertaking "    instead   of   a   bond,  presumed   from   the   conduct   of   the 

and   no  objection  was  made  thereto  defendant.     Dean  vs.  Cannon,  supra. 

by  the  defendants,  who  proceeded  to  loo  Dean  vs.  Cannon,  supra. 
trial,  the  giving  of  the  "  bond  "  was 
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CHAPTER  XXXVI. 

FORMS. 

CAPTION  AND  OTHER  PARTS  OF  THE  BILL. 

6874.     The  caption  and  address  of  the  bill,  showing  the  various  capacities 
in  which  the  plaintiff  may  sue. 
The  title. —  General   form. 
When  complainant  is  a  married  woman. 
Where  the  plaintiff  is  an  infant. 
Where  complainant  is  insane,  and  for  whom  a  committee  has 

been  appointed. 
Where  one  creditor  sues  on  his  own  behalf  and  that  of  other 

creditors,  to  enforce  a  judgment  lien. 
Where  a  creditor  sues  on  behalf  of  himself  and  other  creditors 

to  set  aside  a  preference  created  by  the  voluntary  act  of 

the  debtor. 
Where  a  corporation  is  plaintiff. 
Where  complainant  sues  as  an  administrator. 
Where  complainant  sues  as  administrator  with  the  will  an- 
nexed. 
Where  complainant  sues  as  executor. 
Where  the  complainant  sues  as  special  receiver. 
Where  the  plaintiff  sues-  as  special  commissioner. 
Where  the  plaintiff  sues  as  administrator  de  bonis  non. 
Where  the  plaintiffs  sue  as  partners. 
Where  the  plaintiff  sues  as  a  surviving  partner. 
Where    the  plaintiff  sues  as  a  municipal  corporation. 
§875.     The  introduction  of  the  bill,  showing  also  the  different  capacities 
in  which  a.  party  may  sue. 
The  general  form. 
A  second  general  form. 
A   third   general    form. 
Where  the  complainant  is  an  infant. 
Wliere  plaintiff  is  an  infant,  second  form. 
Where  plaintiff  is  an  infant,  a  third  form. 
Where  the  complainant  is  the  committee  of  an  insane  person. 
Where  the  plaintiff  is  a  private  corporation. 
Where  the  plaintiff  sues  on  behalf  of  himself  and  all  other 

lien  creditors  to  enfoi'ce  a  judgment. 
Where  the   plaintiff   sues   to   set   aside   a   preference   created 

by  the  voluntary  act  of  the  debtor. 
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Where  the  plaintiff   sues  as  administrator. 

Where  plaintiff    sues    as    administrator    with    the    will    an- 

^       nexed. 

Where  plaintiff  sues  as  executor. 

Where  the  plaintiff  sues  as  special  receiver. 

Where  plaintiff  sues  as  special  commissioner. 

Where  the  plaintiff  sues  as  administrator  de  bonis  non. 

Where  the  plaintiffs  sue  as  partners. 

Where  the  plaintiff  sues  as  a  surviving  partner. 

Where  tlie  plaintiff'  sues  as  a  municipal  corporation. 
§876.     The  premises  or  stating  part  of  the  bill. 
§877.     The  confederating  part  of  the  bill. 
§878.     The   charging  part  of  the  bill. 
§879.     The  jurisdiction  clause  of  the  bill. 
§880.     The  interrogatory  part  of  the  bill. 
§881.     The   prayer  of   the    bill   for    relief. 

Another  form  o^  prayer  for  relief. 

Prayer  for  an  answer,  oath   waived  —  injunction  against  pro- 
ceedings at  law  —  declaration  of   trust  —  conveyance. 

Prayer  for  an  injunction. 

Prayer  for  the  production  of  deeds,  papers,  etc. 

The  prayer  for  process,. 

§874.     The  caption  and  address  of  the  bill,^  showing  the  various 
capacities  in  which  the  plaintiff  may  sue. 

ISTo.    1. 

THE    TITLE. GENEEAX    FOEM. 

State  of , 


M County,  to-wit: 

1  As  already  stated  ( ante,  sec.  98 )  determines  the  capacity  in  which  a 
the  practice  in  West  Virginia  does  party  is  sued.  Burling  vs.  Torap> 
not  require  any  title  or  address  as  kins,  77  Cal.  257,  19  Pac.  Rep.  526; 
a.  part  of  the  bill,  but  of  course,  the  Wise  vs.  Williams,  72  Cal.  544,  14 
one  prescribed  by  the  general  Pac.  Rep.  204.  It  cannot  be  used 
chancery  practice,  as  the  one  here  to  supply  defects  in  the  pleading, 
given,  may  be  used.  While  the  cap-  Jackson  vs.  Ashton,  supra. 
tion  is  often  used  by  the  pleader  in  Tlie  first  part  of  the  bill  proper 
drafting  the  bill,  still  it  is  not  nee-  is  called  the  "  address."  It  for- 
essarily  a  part  of  the  bill  (except  merly  consisted  of  the  address  to  the 
when  followed  in  the  form  pre-  person  holding  the  great  seal,  and 
scribed  by  statute  in  West  Vir-  its  terms  were  prescribed  by  the 
ginia),  and  may  be  entirely  omit-  court  upon  every  change  of  the  ous- 
ted. Jackson  vs.  Ashton,  8  Peters  tody  of  the  seal  or  alteration  in  the 
148;  Spalding  vs.  Dodge,  6  Mackey  style  of  the  person  to  whom  it  was 
289.  The  complaint  itself,  aside  committed.  1  Dan.  Ch.  462;  1  Welf. 
from  statute,  and  not  the  caption,  Eq.  99;  1  Harr.  Ch.  86. 
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In  the  Circuit  Court  of  said  County," Kules,  1903.*^ 

A.  B.  of County, 

Plaintiff, 
vs.  I  In  Chancery. 

C.  D.  of County, 

Defendant. 

To  the  Honorable ,  Judge  of  the  Circuit  Court  of  said 

County : 


No.    2. 

WHEN   COMPLAINANT  IS   A  MAEEIED  WOMAN.' 

(As  in  No.  1  down  to  the  *.) 

A.  B.,  a  married  woman  who  sues, 
by  C.  D.,  her  next  friend, 

Plaintiff, 
vs. 
E.  P., 

Defendant. 
(Proceed  as  in  No.  1.) 


In  Chancery. 


It  will  be  observed  that  the  place 
of  residence  of  each  of  the  parties 
^s  designated  in  the  form  as  given 
above.  It  is  stated  by  Chancellor 
Walworth,  in  Howe  vs.  Harvey,  8 
Paige  Ch.  73,  4  Law.  ed.  349,  that 
"  it  appears  to  be  laid  down  in  all 
the  books  upon  chancery  pleading, 
that  the  residence  or  abode  of  the 
complainant  should  be  stated  in  the 
bill ;  though  by  the  practice  in  this 
State  a  particular  description  of 
his  ,  calling,  or  business,  does  not 
appear  to  be  necessary,  The  ob- 
ject of  setting  forth  the  residence 
of  the  complainant  is  stated  to  be 
that  the  court  and  tiie  defendant  in 
the  suit  may  know  where  to  resort 
to  compel  obedience  to  any  order  or 
process  of  the  court,  and  particular- 
ly for  the  payment  of  any  costs 
which  may  be  awarded  against  such 


complainant;  or  to  punish  him  for 
any  improper  condufct  in  the  course 
of  the  suit.  Mitf.  ( 3d  Am.  ed. )  ■  43, 
74;  1  Mont.  PI.  in  Eq.  76;  1  Dan. 
Ch.  Pr.  463;  Story  Eq.  PI.  21,  sec. 
26." 

2  In  West  Virginia  the  rules  are 
held,  as  we  have  already  seen  (ante, 
sec.  251)  every  month,  while  in  Vir- 
ginia they  are  held  on  the  first  and 
third  Mondays  thereof.  So,  in  the 
former  State,  the  rule  day  may  be 
shown  in  the  caption  (after  the  °) 
thus:  "March  Rules,  1903,"  or 
whatever  the  rule  day  at  which  the 
bill  is  filed,  or  to  which  the  process 
is  returnable;  and  in  the  latter 
State,  thus:  "1st  or  2d  March 
Rules,  1003,"  as  the  case  may  be.  2 
Bart.  Ch.  Pr.   (2d  ed.)   1265. 

3  It  is  expressly  provided  now  by 
statute  in  the  Virginias  that  when- 
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ISTo.    3. 

■WH.EBE    THE    PLAINTIFF    IS    AN    INFANT. 

(As  in  No.  1  down  to  the  *.) 
A.  B.,  an  infant,  within  the  age  of 
twenty-one  years,  by  C.  D.,  hi? 
next  friend, 

Plaintiff,  |-       In  Chancery. 


E.  F., 


vs. 


Defendant. 
(Proceed  as  in  No.  1.) 


No.    4. 

WHERE  COMPLAINANT  IS  INSANE  AND  FOR  WHOM  A  COMMITTEE 
HAS    BEEN   APPOINTED.* 

(As  in  No.  1  down  to  the  *. ' 
A.  B.,  the  committee  of  the  estate         1 
of  C.  D-,  an  insane  person,  so 
found  by  inquisition, 

Plaintiff,  In  Chancery, 

vs. 
E.  R, 

Defendant. 


(Proceed  as 
ever  a,  married  woman  may  sue, 
either  at  law  or  in  equity,  she  may 
do  so  as  a  feme  sole.  And,  of 
course,  no  next  friend  is  required. 
Code  (W.  Va.),  Ch.  66,  sec.  15; 
Code  (Va.),  1887,  sec.  2288a,  Pol- 
lard's Supp.,  p.  260. 

Mr.  Barton  says :  "  A  married 
woman  formerly  sued  also  by  her 
next  friend,  but  unlike  the  case  of 
infants  and  lunatics,  no  one  could 
be  named  her  next  friend  without 
her  consent,  but  now,  if  adult,  she 
sues  in  her  own  name  and  not  by 
next  friend."     , 


in  No.  1.) 

The  foregoing  form  is  no  longer 
•in  use  in  the  Virginias;  nor  in  any 
other  State  in  which  a  married 
woman  may  sue  as  a  feme  sole. 

*  As  already  shown  {ante,  sec. 
63),  all  suits  by  and  on  behalf,  aa 
well  as  against,  the  lunatic,  must  be 
in  the  name  of  his  committee  when  he 
has  one,  otherwise  it  may  be  in  his 
own  name  by  his  next  friend,  and 
also  in  his  own  name  when  his  inter- 
ests are  antagonistic  to  those  of 
his  committee.  See  also  Cooper  vs. 
Hepburn,  15  Gratt.  551;  Bird  vs. 
Bird,  21  Gratt.  712. 
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No.    5. 

WHEEE  ONE  CEEDITOE  SUES  ON  HIS  OWN  BEHALF  AND  THAT   OF 
OTHEE    CEEDITOES,    TO    BNFOECE    A    JUDGMENT    LIEN.'* 


(As  in  No.  1  down  to  the  *.) 


A.  B.  on.  behalf  of  himself  and  all 
other  lien  creditors  of  C.  D., 
Plaintiff, 
vs. 
E.  F., 

Defendant. 


In  Chancery. 


(Proceed  as  in  No.  1.) 


ISTo.    6. 

WHEEE    A    CEEDITOE    SUES   ON    BEHALF    OF    HIMSELF   AND    OTHEE 

CEEDITOES    TO    SET    ASIDE   A   PEEFEEENCE    CEEATED   BY 

THE   VOLUNTAEY  ACT   OF   THE    DBBTOE.® 


(As  in  No.  1  down  to  the  *.) 


A.  B.,  who  sues  on  behalf  of  him- 
self   and    all    other    unsatisfied 
creditors   of   C.    D.,    who   shall 
come  in  and  contribute  to  the 
costs  and  expenses  of  this  suit, 
Plaintiff, 
vs. 
E.  F.,  G.  H.  (naming  all  other  de- 
fendants). 

Defendants. 


In  Chancer/. 


(Proceed  as  in  No.  1.) 


6  As  to  who  should  be  defendants  «  The  law  as  to  preferences  among 

to  a  bill  to  enforce  judgment  liens,       creditors  will  be  found  in  the  note 
see  ante,  sec.  59.  to  Form  24. 
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No.    7. 

WHEEE    A    COEPOEATION    IS    PLAINTIFF 

(As  in  No.  1  down  to  the  *.) 

The Company,  a  corporation 

created  by  and  existing  under 

the  laws  of / 

Plaintiff, 


E.  F., 


vs. 


In  Chancery. 


Defendant. 
(Proceed  as  in  No.  1.) 


Wo.    8. 

WHEEE  COMPLAINANT   SUES  AS  ADMINISTEATOE 

(As  in  No.  1  down  to  the  *.) 

A.    B.,    administrator   of    C.    D., 
deceased, 

E.  F., 


Plaintiff, 


vs. 


In  Chancery. 


Defendant.  . 
(Proceed  as  in  No.  1.) 


No.    9 

WHEEE  COMPLAINANT  SUES  AS  ADMINISTEATOE  WITH  THE   WILL 

ANNEXED. 


(As  in  No.  1  down  to  the  *.) 


'  Here  insert  the  name  of  the 
State  under  the  laws  of  which  such 
corporation  was  chartered. 
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A.  B.,  administrator  with  the  will 
annexed  of  C.  D.,  deceased, 

Plaintiff, 
vs. 
E.  F., 

Defendant. 


In  Chancery. 


(Proceed  as  in  No.  1.) 


No.  10. 

WHERE   COMPLAINANT  SUES  AS  EXECUTOB.' 

(As  in  No.  1  down  to  the  *.) 

A.  B.,  executor  of  the  last  will  and 
testament  of  C  D.,  deceased, 
Plaintiff, 

vs. 

E.  r., 

Defendant. 


.  In  Chancery. 


(Proceed  as  in  No.  1.) 


No.    11. 

WHEKE  THE  COMPLAINANT   SUES  AS  SPECIAL  EECEIVEE 

(As  in  No.  1  doivn  to  the  *.) 

A.  B.,  as  receiver  of  the  property 
of  C.  D., 

E.  E., 


Plaintiff, 


vs. 


In  Chancery. 


Defendant." 
(Proceed  as  in  No.  1-) 

8  See  Hurt  vs.  Addington,  84  N.       Y.    414,    35   N.   E.    Eep.   658,   from 
Car.  143.  which  the  above  title  is  taken. 

9  See  Hegewiseh  vs.  Silver,  140  N. 
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No.    12. 

■WHEKE  THE  PLAINTIFF  SUES   AS  SPECIAL  COMMISSIONEE. 

(As  in  No.  1  down  to  the  *.) 

A.  B.,  special  c!iomniissioiier  in  the 
case  of  C.  D.  vs.  E.  F., 

Plaintiff, 
vs. 
G.  H., 

Defendant."      J 


In  Chancery. 


[Proceed  as  in  No.  !■) 


No.    13. 

WHEEB  THE  PLAINTIFF  SUES  AS  ADMINISTEATOE  DE  BONIS  NON. 

(As  in  No.  1  down  to  the  *. ) 

A.  B.,  administrator  de  bonis  non 
of  the  estate  of  C.  D.,  deceased, 
Plaintiff, 
vs. 
E.  F., 

Defendant.^ 

(Proceed  as  in  No.  1.) 


In  Chancery. 


No.    14. 

WHERE    THE    PLAINTIFFS    SUE    AS    PAETNEES. 

(As  in  No.  1  down  to  the  *.) 

10  See  Blair  vs.  Core,  20  W.  Va.  not  necessary  where  words  of  like 
265  from  which  the  above  form  is  import  are  used.  Barkman  vs.  Duii- 
taken.  can,  10  Ark.  465. 

11  The  words  "de  bonis  non "  are 
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A.,  B.,  and  C,  partners,"  under 
the  firm  name  (or  after  the 
doing  business  under  the  firm 
name  and  style,  or  doing  busi- 
ness under  the  name  and  style) 
of  A.  and  Company, 

Plaintiffs, 


D.  E., 


vs. 


In  Chancery. 


Defendant. 
(Proceed  as  in  No.  1.) 


No.    15. 

WHEKE  THE  PLAIITTIFF  SUES  AS  A  SURVIVING  PARTNER. 

(As  in  No.  1  down  to  the  *.) 

A.,  surviving  partner  of  himself 
and  B.,  who  did  business  under 
the  firm  name  of  A.,  B.,  and 
company, 

Plaintiff, 
vs. 
CD., 

Defendant. 

(Proceed  as  in  No.  1.) 


In  Chancery. 


ISTo.    16. 

WHERE    THE    PLAINTIFF    SUES    AS    A    MUNICIPAL    CORPOEATION. 

(As  in  No.  1  down  to  the  *.) 
A.,  a  municipal  corporation, 


Plaintiff, 


vs. 


B.  C, 


In  Chancery. 


Defendant. 
(Proceed  as  in  No.  1.) 
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§875.     The  introduction  of  the  bill,"  showing  also  the  different 
capacities  in  which  a  party  may  sue. 

No.    17. 

THE  GBNEEAL  FOEM. 

(Here  insert  the  title  as  shown  in  forms  1-16,  as  the  case  may 

require.) 

Humbly  complaining,  sheweth  unto  your  honor,  your  orator 

A.   B.,  of  ,  in  the  county  of  ,  and  State  of  , 

that,  etc-^" 


No.    17a. 

A   SECOND    GENEEAL    FOEM. 

(Title  of  cause  as  in  form  No.  1.) 

Your  orator,   A.  B.,  complaining,   sheweth  unto  the  court, 
that,  etc." 


No.    18. 

A   THIED    GENEEAL   FOEM. 

(Omit  title  of  cause  as  in  form  No.  1.)^^ 

To  Honorable  — - — ,  Judge  of  the  Circuit  Court  of Coun- 
ty, West  Virginia: 
The  bill  of  complaint  of  A.  B.  (stating  the  names  of  all  the 
plaintiffs)*  against  C.  D.  (stating  the  names  of  all  the  defend- 
ants, if  known,  and  if  not,  designate  tliem  as  the  "  unknown 
parties,"  or  "  unknown  heirs,"  etc.,  as  the  case  may  be)  filed  in 

the  Circuit  Court  of county.     The  plaintiff  complains  and 

says  that,  etc. 

12  As  to  what  the  introduction  of  i6  The  form  here  given  is  the  one 
the  bill  usually  contains,  see  ante,  prescribed  by  the  Code  of  West  Vir- 
sec.  99.  ginia,  Ch.  125,  sec.  37,  omitting  the 

13  This  form  is  taken  from  Cur-  address  to  the  Judge.  See  Morgan 
tis'  Equity  Precedents,  at  p.  2.  vs.  Morgan,  42  W.  Va.  542,  26  S.  E. 

1*  This  form  is  taken  from  2  Bart.       Rep.  294. 
Ch.  Pr.   (2d  ed.)   1270. 
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No.    19. 

WHERE    THE    COMPLAINANT  IS   AN   INFANT. 

(Title  of  cause  as  shown  in  form  No.  1.) 

Complaining,  sheweth  unto  your  honor,  your  orator  A.  B.,  of 

,  an  infant  under  the  age  of  twenty-one  years,  to-wit,  of 

the  age  of  six  years,  or  thereabouts,  and  son  of  E.  B.  of  the  same 
place,  by  the  said  E.  B.  his  father  and  next  friend  (or  son  of 

E.   B.,   late  of  aforesaid,   deceased,   by   C.   D.,  his  next 

friend),  that  etc.^® 


ISTo.    20. 

WHERE  PLAINTIFF  IS  AN  INFANT^  SECOND  FORM. 

(Title  of  cause  as  shown  in  form  No.  1.) 
Your  orator,  A.  B.,  an  infant  of  tender  years,  who  sues  by 
C.  D.,  his  next  friend,  complaining,  sheweth,  that  etc.^'^ 


ISTo.    20a. 

WHERE    PLAINTIFF    IS    AN    INFANT,    A    THIRD    FORM. 

(Title  of  cause  as  shown  in  form  No.  1.) 
The  bill  of  complaint  of  A.  B.,  an  infant  under  the  age  of 
twenty-one  years,  who  sues  by  E.  F.,  his  next  friend  (continue 
as  in  form  No.  18  from  the  *). 


No.    21. 

WHERE    THE    COMPLAINANT    IS    THE    COMMITTEE    OF    AN    INSANE 

PERSON. 

(Title  of  cause  as  shown  in  form  No.  1.) 

Your  orator,  A.  B.,  committee  of  C.  D.,  an  insane  person, 
complaining,  sheweth : 

16  See  Lube,  Eq.  PI.  324,  and  Cur-  legation  in  the  pleading  that  the 
tis'  Equity  Precedents,  p.  2,  where  plaintiiT  sues  by  his  or  her  next 
this  form  is  given.  friend  is   all   that  the   practice   re- 

17  Taken  from  2  Bart.  Ch.  Pr.  (2d  quires.  Miles  vs.  Boyden,  3  Pick, 
ed.)    1270.  (Mass.)  i 1 3 ;  Judson  vs.  Blandiard, 

An  order  appointing  a  next  friend      3  Conn.  579. 
is  not  necessary.     A  recital   or   al- 
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1st.     That  upon  proceedings  duly  had  before ,  a  Justice 

of  the  Peace  within  and  foi*  the  county  of ,  in  said  State, 

the  said  C.  D.  was  duly  adjudged  insane  and  committed  to  the 
asylum,  as  will  more  fully  and  at  large  appear  from  the  record 
of  said  proceedings,  a  copy  of  which  is  herewith  filed  as  an  ex- 
hibit marked  "  Exhibit  JSTo.  1  "  and  made  part  hereof;  that  sub- 
sequently your  orator  was  duly  appointed,  gave  bond,  and  quali- 
fied, as  the  committee  of  the  said  C.  D.,  which  will  more  fully 
appear  from  the  record  thereof,  an  attested  copy  of  which  is 
herewith  filed  as  an  exhibit  marked  "  Exhibit  No.  2,"  and  made 
part  of  this  bill. 


No.    22. 

WHEEB   THE   PLAINTIFF  IS  A  PEIVATE   COEPOEATION. 

(Title  of  cause  as  shown  in  form  No.  1.) 
Humbly  complaining,  sheweth  unto  your  honor,  your  orator, 

The Company : 

1st.      That  it  is  a  corporation  duly  incorporated  under   (or 

established  by)  the  laws  of  the  State  of .'* 


18  See  Curtis'  Equity  Precedents; 
Lube  Eq.  PI.  325. 

In  suits  by  or  against  a  corpora- 
tion, it  is  said  that  it  is  sufficient  to 
allege  in  general  terms  that  it  is  a 
corporation  duly  organized.  Cal. 
Steam  Nav.  Co.  vs.  Wright,  6  Cal. 
258 ;  Dodge  vs.  Minnesota  Plastic 
Slate  Roof  Co.,  14  Minn.  49 ;  Smith 
vs.  Weed  Sewing  Machine  Co.,  26 
Ohio  St.  562. 

But,  as  we  have  seen  {ante,  see. 
512)  in  the  Virginias  by  virtue  of 
statute  [Code  (Va.),  1887,  Ch.  159, 
sec.  3280;  Code  (W.  Va.),  Ch.  125, 
sec.  41],  it  is  sufficient  if  the  plead- 
ing indicate  the  fact  of  incorpora- 
tion. In  Gillett  vs.  The  American 
Stove  and  Hollow  Ware  Co.,  29 
Gratt.  565,  Burks,  J.,  who  delivered 
the  opinion  of  the  court,  speaking  as 


to  the  sufficiency  of  the  allegation 
of  the  fact  that  the  plaintiff  in  the 
suit  was  a  corporation,  says :  "  No 
affidavit  was  filed  by  the  defendant 
with  the  plea  in  this  case,  and  it  is 
contended  by  his  counsel  here  that 
the  case  does  not  come  within  the 
operation  of  the  statute,  because,'  as 
alleged,  it  does  not  appear  that  the 
plaintiff  '  sued  as  a   corporation.' 

"  We  think  it  does  sufficiently  ap- 
pear that  the  plaintiff  '  sued  as  a. 
corporation.' 

"  The  writ  and  declaration  are  in 
the  name  of  '  The  American  Stove 
and  Hollow  Ware  Company '  as 
plaintiff.  T'le  name  imports  a  cor- 
poration, or  at  least,  the  descrip- 
tion amounts  to  an  allegation  that 
the  plaintiff  is  a,  corporate  body. 

"  Woolf  vs.   The  City   Steamboat 
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No.   23. 

WHEEE    THE    PLAINTIFF  SUES  ON   BEHALF  OF  HIMSELF  AND  ALL 
OTHEE   LIEN    CEEDITOES    TO   ENFOECE   A   JUDGMENT. 

(Title  of  cause  as  shown  in  form  No.  1.) 

Humbly  complaining,  *slieweth  unto  your  honor,  your  orator, 
A.  B.,  that  he  brings  this  suit  on  behalf  of  himself  and  all  other 


Company,  62  Eng.  C.  L.  103,  was  a, 
case  in  assumpsit.  The  declaration 
commenced  thus :  '  The  plaintiff 
complains  of  the  City  Steamboat 
Company,  who  have  been  sum- 
moned,' etc.  There  was  a,  special 
demurrer  to  the  declaration,  assign- 
ing for  causes,  that  the  names  of 
the  defendants  were  not  stated; 
that  it  did  not  appear  whether  they 
were  sued  as  a,  corporation  or  a. 
company  completely  registered,  or 
by  virtue  of  v/hat  act  of  Parlia- 
ment they  were  entitled  to  be  sued 
by  tile  name  of  a  company.  Maule, 
J.,  in  rendering  judgment,  the  rest 
of  the  court  concurring,  said : 
'  The  mode  of  pleading  is  governed 
either  by  positive  rules  or  by  a 
known  course  of  precedents.  There 
is  no  positive  rule  that  I  am  aware 
of,  which  requires  such  a  mode  of 
description  as  the  defendant's  coun- 
sel insists  upon  in  this  case;  nor  is 
the  description  which  is  given  at 
all  not  of  the  usual  form ;  it  im- 
pliedly amounts  to  an  allegation 
that  the  defendants  are  a  corporate 
body.' 

"In  Norris  vs.  Stapps,  Hob.  210, 
the  Lord  Chief  Justice  said :  '  I  am 
of  opinion  t!iat  they  { the  plaintiffs ) 
needed  not  to  show  how  they  were 
incorporated,  for  the  name  argues  a, 
corporation,  as  the  like  of  cities; 
and  the  plea  nil  debet  (or  the  like) 
requires  proof  of  it.' 

"  The  decision  in  Henriques  vs. 
Dutch  West  India  Company,  2  Ld. 


Raymond,  1532,  is  to  the  same  ef- 
fect. 

"  In  the  case  of  Eees  vs.  Cono- 
coeheague  Bank,  5  Rand.  326,  the 
declaration  was  in  the  name  of  '  The 
President  and  Directors  of  the 
Conococheague  Bank,'  without  fur- 
ther description.  It  was  not  al- 
leged in  terms  that  the  bank  was  a 
corporation,  or  how  or  by  what 
power  it  was  incorporated.  Judge 
Green,  in  his  opinion,  concurred  in 
by  the  other  Judges,  said :  '  Wheth- 
er the  Bank  of  Conococheague  is  an 
incorporated  bank  or  not,  or  wheth- 
er they  have  a  legal  right  to  sue  in 
the  name  of  the  president  and  di- 
rectors only,  are  questions  which 
might  have  been  put  in  issue  by  the 
defendants  or  raised  upon  the  trial 
of  the  general  issue.  No  averments 
as  to  these  subjects  were  necessary 
in  the  declaration.' " 

In  an  action  against  a  railroad 
company  it  is  not  necessary  to  aver 
in  the  declaration  that  it  is  a  cor- 
poration, nor  is  it  necessary  to 
prove  on  the  trial  that  the  defend- 
ant is  a  corporation,  unless  with 
the  plea  there  is  filed  an  affidavit 
denying  that  it  is.  The  court  will 
ex  officio  take  notice  of  the  fact. 
Bait.  &  Ohio  R.  R.  Co.  vs.  Sherman, 
30  Graft.  602 ;  Douglass  vs.  K.  &  M. 
Ry.  Co.,  44  W.  Va.  267,  28  S.  E. 
Rep.  70.5. 

It  is  the  usual  practice  ■  in  the 
Virginins  to  simply  state  that  the 
party  is  a  "  corporation." 
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lien  creditors  of  said  C.  D.,  (1)  (or  where  two  or  more  creditors 
unite  as  plaintiffs,  which  they  may  do,  the  form  will  he  from, 
the  *  show  unto  your  honor,  your  orators  A.  B.  and  E.  F.,  who 
sue  on  behalf  of  themselves  and  all  other  lien  creditors  of  said 
C.  D.). 


No.    24. 

WHEEE     THE     PLAINTIFF     SUES     TO     SET     ASIDE     A     PEBFEEENCE 
CHEATED  BY  THE  VOLUNTAEY  ACT  OF  THE  DEBTOE. 

(Title  of  cause  as  shown  in  form  No.  1.) 

Humbly  complaining,  sheweth  unto  your  honor,  your  orator, 
A.  B.,  who  brings  this  suit  on  behalf  of  himself  and  all  other 
unsatisfied  creditors  of  G.  D.,  who  shall  come  in  and  contribute 
to  the  costs  and  expenses  of  this  suit,  that  etc.^^ 


19  In  West  Virginia  preferences 
among  creditors  of  an  insolvent 
debtor  are  now  forbidden  by  stat- 
ute. Code  (W.  Va.),  Ch.  74,  sec.  2, 
fvbieh  provides  as  follows :  "  Every 
transfer  or  charge  made  by  an  in- 
solvent debtor  attempting  to  prefer 
any  creditor  of  such  insolvent  debt- 
or or  to  secure  such  a  creditor  or 
any  surety  or  endorser  for  a  debt 
to  the  exclusion  or  prejudice  of  any 
other  creditor,  shall  be  void  as  to 
such  preference  or  security,  but 
shall  be  taken  to  be  for  the  benefit 
of  all  creditors  of  such  debtor,  and 
all  the  property  so  attempted  to  be 
transferred  or  charged  shall  be  ap- 
plied and  paid  pro  rata  upon  all 
the  debts  owed  by  such  debtor  at 
the  time  such  transfer  or  charge  is 
made;  provided,  that  any  such 
transfer  or  charge  by  an  insolvent 
debtor  shall  be  valid  as  to  such 
preference  or  priority  unless  a  cred- 
itor of  such  insolvent  debtor  shall 
institute  a  suit  in  chancery  within 
one  year  after  such  transfer  or 
charge  was  made  to  set  aside  and 


avoid  the  same  and  cause  the  prop- 
erty so  transferred  or  charged  to  be 
applied  toward  the  payment  pro 
rata  of  all  the  debts  of  such  insol- 
vent debtor  existing  at  the  time 
such  transfer  or  charge  is  made, 
subject,  however,  to  the  provision 
hereinafter  contained  with  refer- 
ence to  creditors  uniting  in  such 
suit  and  contributing  to  the  ex- 
penses thereof.  But  it  such  trans- 
fer or  charge  be  admitted  to  record 
within  eight  months  after  it  is  made 
then  such  suit,  to  be  availing,  must 
be  brought  within  four  months 
after  such  transfer  or  charge  was 
admitted  to  record.  Every  such 
suit  shall  be  deemed  to  be  brought 
in  behalf  of  the  plaintiff  and  all 
other  creditors  of  such  insolvent 
debtor,  but  the  creditor  instituting 
such  suit  or  proceeding,  together 
with  all  creditors  of  such  insolvent 
debtor,  who  shall  come  into  the  suit 
and  unite  with  the  plaintiff  before 
final  decree  and  agree  to  contribute 
to  the  costs  and  expenses  of  said 
suit,  shall  be  entitled  to  have  their 
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,     No.    25. 

WHEEE  THE  PLAINTIFF  SUES  AS  ADMINISTEATOE. 

(Title  as  shown  in  form  No.  1.) 
Humbly  complaining  sheweth  unto  your  honor,  your  orator, 
A.  B.,  administrator  of  C.  D.,  deceased : 

1st.  That  on  the  6th  day  of  January,  1903,  said  C.  D. 
died  intestate,  and  that  *  your  orator  was,  on  the  24th  day  of 
April,  duly  appointed  his  administrator,  gave  bond  and  quali- 
fied, and  ever  since  hath  been,  and  nov?  is,  acting  as  such  ad- 
ministrator."" 


claims  first  paid  in  full  pro  rata 
out  of  the  property  so  transferred 
or  charged,  in  preference  to  any 
creditor  of  such  debtor  who  shall 
before  final  decree  decline  or  fail  to 
so  unite  and  agree  to  contribute  to 
the  costs  and  expenses  of  said  suit, 
but  not  in  preference  to  such  cred- 
itor as  may  attempt  to  sustain  the 
preference  given  him  by  such  trans- 
fer or  charge." 

In  the  absence  of  a  statute  to  the 
contrary,  an  insolvent  debtor  may 
prefer  one  creditor  to  another 
(Hogg's  Eq.  Princ,  sec.  200),  and 
this  he  may  do  in  Virginia,  requir- 
ing releases  from  such  as  accept  the 
benefits  of  the  trust  deed  creating 
the  preference.  1  Bart.  Ch.  Pr.  (2d 
ed. )  569.  The  author  just  cited, 
treating  of  the  matter  of  preference 
created  by  deed  of  trust  made  by 
the  insolvent,  says :  "  It  has  been 
held  that  such  a  deed  must  convey 
the  whole  of  the  debtor's  property, 
although  this  fact  need  not  appear 
on  the  face  of  the  deed,  and  the  re- 
tention of  property  of  small  value 
will  not  affect  the  deed ;  but  this  is 
not  the  rule  where  a  release  is  not 
required;  and  while  a  suflScient  de- 
scription of  the  property  conveyed 
is  always  requisite,  yet  where  a  deed 
referred  to  a  schedule  of  goods 
which  was  then  made  out  and  in- 


tended to  be  annexed  to  the  deed, 
although  it  was  not  so  annexed  at 
the  time  the  deed  was  recorded,  the 
description  was  held  to  be  sufficient 
and  the  deed  valid."     Idem,  569. 

For  a  full  consideration  of  the 
policy  and  scope  of  the  law  against 
preferences  in  West  Virginia,  see 
Hogg's  Eq.  Princ,  sees.  200-203; 
Foley  vs.  Euley,  50  W.  Va.  158,  40 
S.  E.  Rep.  382. 

20  A  statement  that  the  plaintiff 
sues  in  the  capacity  of  administra- 
tor is  a  sufficient  allegation  that  he 
is  administrator.  Duncan  vs.  Dun- 
can, 19  Mo.  368. 

It  has  been  decided  that  a  com- 
plaint will  not  be  held  bad  because 
it  contains  no  express  allegation 
that  the  plaintiff'  sues  in  a  repre- 
sentative capacity,  if  the  complaint 
otherwise  contains  essential  aver- 
ments showing  that  the  plaintiflf 
has  such  representative  capacity 
and  fairly  apprises  the  defendant 
that  plaintiff's  intent  is  to  prosecute 
in  such  capacity.  Cordier  vs. 
Thompson,  8  Daly  (N.  Y.)  172.  See, 
however,  ante,  sec.  108. 

The  abbreviation  "  adm'r "  fol- 
lowing the  plaintiff's  name  suffi- 
ciently stands  for  the  word  "  ad- 
ministrator." Moseley  vs.  Mastin, 
37  Ala.  216. 

With  reference  to  the  sufficiency 
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No.    26. 

WHEEE     PLAINTIFF    SUES    AS    ADMINISTEATOE    WITH    THE     WILL 

ANNEXED. 

(Title  as  shown  in  form  No.  1.) 

Humbly  complaining,  sheweth  unto  your  honor,  your  orator, 
A.  B.,  administrator  with  the  will  annexed  of  C.  D.,  deceased : 

1st.  *That  on  the  22nd  day  of  January,  1903,  the  said 
C.  D.  died,  leaving  a  last  will  and  testament ;  that  on  the  first 
day  of  February,  1903,  said  last  will  and  testament  was  duly 

admitted  to  probate  by  the  County  Court  of County,  in 

the  State  of  ,  all  of  which  will  more  fully  and  at  large 

appear  by  reference  to  said  will  and  order  probating  the  same, 
attested  copies  of  which  are  herewith  filed  as  exhibits  marked, 
respectively,  "  Exhibits  Nos.  1  and  2,"  and  made  part  of  this 
bill.* 

2nd.  That  on  the  fifth  day  of  March,  1902,  letters  of  ad 
ministration,  with  said  last  will  and  testament  annexed,  were 


of  a  pleading,  to  show  that  the 
plaintiff  sues  in  a  representative 
capacity,  the  court,  in  Lucas  vs. 
Pittman,  94  Ala.  616,  10  So.  Rep. 
603,  decides :  "  The  words  '  as  ad- 
ministrator following  the  plain- 
tiff's name  in  the  caption  of  a,  com- 
plaint, are  sufficient  to  show  that 
the  plaintiff  sues  in  a  representa- 
tive capacity,  though  no  allegation 
with  rtferenee  thereto  is  made  in 
the  complaint.  The  word  '  adminis- 
trator,' following  alone  the  plain- 
tiff's name  in  the  caption,  is  a  mere 
word  of  personal'  description,  but,  if 
the  body  of  the  complaint  following 
such  a  caption  contains  a  sufficient 
statement  to  show  that  plaintiff 
sues  in  his  representative  capacity, 
the  body  of  the  complaint  will  gov- 
ern the  caption.  Montgomery  Co. 
vs.  Barber,  45  Ala.  237,  overruled." 
In  practice  in  the  Virr/inias,  it  is 
believed    by    the    author    that,  the 


words  "  administrator  of  D.  C,  de- 
ceased," following  the  name  of  the 
plaintiff  in  the  commencement  of 
the  bill,  is  a,  sufficient  showing  of 
the  capacity  in  which  the  plaintiff 
sues,  without  further  averment  as 
to  that  matter. 

A  pleading  to  the  merits  admits 
the  right  of  the  plaintiff  to  sue  in 
the  capacity  averred  by  the  plain- 
tiff. McDonald  vs.  Cole,  46  W.  Va. 
186,  32  S.  E.  Rep.  1033.  In  this 
case  the  court  holds :  "  Where  one 
sues  as  executor  or  administrator, 
or  in  other  representative  character, 
there  need  be  no  proof  of  his  ap- 
pointment or  authority,  unless  a 
plea  denies  it.  A  plea  to  the  merits 
admits  the  right  of  the  plaintiff  to 
sue  as  he  does." 

See '  in  this  connection  McNulta 
vs.  LocKridge,  137  111.  279,  27  N.  E. 
Rep.  452. 
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duly  issued  to  the  said  plaintiff,  appointing  him,  the  said  A. 
B.,  as  the  sole  administrator  with  the  will  annexed  of  said 
C.  D.,  deceased ;  and  that  thereupon  the  said  A.  ,  B.  duly 
qualified  as  such  administrator  and  entered  upon  the  discharge 
of  his  duties  as  such  administrator  and  is  now  acting  as  such. 


No.   2Y. 

WHEEE    PLAINTIFF    SUES    AS    EXEGUTOE. 

(Title  as  shown  in  form  No.  1.) 
Humbly  complaining,  sheweth  unto  your  honor,  A.  B.,  exec- 
utor of  the  last  wilL  and  testament  of  C.  D.,  deceased: 
1st.      (Here  follow  form  No.  26  from  *  to  *.) 
2nd-     That  immediately  after  the  probate  of  said  will,  to- 
wit,  on  the  first  day  of  February,  1903,  letters  testamentary 
were  regularly  and  duly  issued  by  said  County  Court  to  said 
A.  B.,  your  orator,  the  sole  executor  named  in  said  last  will 
and  testament,   and  that  said  A.   B.  thereupon  duly  qualified 
and  entered  upon  the  discharge  of  the  duties  of  his  said  ofiice 
as  such  executor  and  is  now  acting  as  such.^^ 


No.    28. 

WHEEE  THE   PLAINTIFF    SUES   AS   SPECIAL  EBCBIVEE. 

(Title  as  shown  in  form  No.  1.) 
Humbly  complaining,   your   orator,   A.   B.,   receiver  of  the 
property  of  C.  D.,  sheweth  unto  your  honor: 

21  Forms  Nos.  26  and  27  are  taken  make  profert  of  the  letters   of  ad- 

substantially    from    4    Ene.    Forms,  ministration,      it     was     held     that 

1070,  1071,  1076.  though    there   were   no    direct   aver- 

An   allegation   that   letters   testa-  ments  of  plaintiffs'  appointment  as 

mentary    were    granted    and    issued  executors,   yet  that   fact  was  neces- 

by   the    County    Court   is    sufficient  sarily    inferable    from    other    facts 

without  averring  an   acceptance   of  stated.     Bird    vs.    Cotton,    57    Mo. 

the  trust  and  qualification  therefor.  568. 

Mattison  vs.  Childs,  5  Colo.  78.  Allegation  that  probate  and  qual- 

Where  the  plaintiffs  in  a  petition  ification  were   had   in   the   Probate 

style    themselves    executors    of    A.,  Court  before  filing  the  complaint  is 

state    that   the    note   sued    on    was  sufficient.     Hurst  vs.  Addington,  84 

made    to    their    testator,    aver    his  N.  Car.  143. 
death,  and  bring  into  the  court  and 
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1st.     That  on  the day  of  ,  1903,  by  the  Circuit 

Court  (or  in  vacation  by  the  Judge  of  the  Circuit  Court,  as 

the  case  may  be)   of  County,  in  the  State  of  ,  in 

the  cause  of  E.  F.,  plaintiff,  against  said  C.  D.,  defendant, 
pending  therein,  your  orator  was  duly  appointed  receiver  of 
the  estate  of  said  C.  D.,  and  by  another  order  made  in  said 

cause  by  said  court,  on  the day  of ,  1903,  your  orator 

was  duly  authorized  and  empowered  to  sue  and  collect  all 
claims  and  debts  owing  to  the  said  C.  D.'^ 


No.    29. 

WHEEE   PLAINTIFF  SUES  AS    SPECIAL   COMMISSIONEE. 

Humbly  complaining,  your  orator,  A.  B.,  special  commis- 
sioner in  the  case  of  C.  D.  vs.  E.  F.,  sheweth  unto  your  honor; 

Eirst.     That  your  orator  was,   on  the  day  of  , 

1903,  by  the  Circuit  Court  of  the  county  of  ,  and  State 

of ,  in  the  said  case  duly  appointed  special  commissioner, 

to  make  sale  of  the  property  hereinafter  described  and  that 
sale  was  made  thereof  to  said  G.  H.,  who  executed  to  your 
orator,  as  special  commissioner,  the  bonds  hereinafter  described 
for  the  deferred  payments  of  the  purchase  money;  that  your 

orator  was,  on  the  day  of  ,   1903,  duly  authorized 

and  empowered  by  said  court  to  sue  upon  and  collect  said 
bonds  by  a  decretal  order  duly  entered  in  said  case  as  of  the 
said  last  named  date.^^ 

22  A  receiver  has  no  power  to  sue  under  such  decree  and  take  bonds 
unless  authorized  so  to  do  by  the  for  deferred  payments  on  said  lands, 
court  that  appointed  him.  Ante,  and  who  makes  such  sale  and  takes 
sec.  63 ;  Screven  vs.  Clark,  48  Ga.  bonds  payable  to  himself  as  such 
41;  Battle  vs.  Davis,  66  N.  C.  252;  commissioner,  when  said  sale  is  re- 
King  vs.  Clarkj  24  Wis.  627.  ported  to  court  and  confirmed,  has 

23  See  note  to  Form  No.  12.  The  no  authority  to  collect  said  sale 
oourt  i-n  Blair  vs.  Core,  20  W.  Va.  bonds  unless  the  decree  conferring 
265,  holds:  "A  person,  who  ap-  the  appointment  or  some  subsequent 
pointed  by  a  decree  of  court  special  decree  or  order  of  court  gives  him 
commissioner  to  make  sale  of  lands  authority  to  do  so." 
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No.    30. 
WHEEE  THE  PLAINTIFF  SUES  AS  ADMINISTRATOR  DE  BONIS  NON. 

(Title  as  shown  in  fortn  No.  1.) 
Humbly  complaining,  your  orator,  A.  B.,  administrator  de 
bonis  non  of  the  estate  of  C-  D.,  deceased,  sheweth  unto  your 
honor : 

(Here  proceed  as  in  form  No.  25  to  the  *  and  then  continue 

as  follows:)     E.  F.  was  on  the  day  of ,  1903,  duly 

appointed  his  administrator,  gave  bond  and  qualiiied  and  con- 
tinued to  act  as  such  administrator  until  his  death,  (or  re- 
moval as  the  case  may  be)  which  occurred  on  the  day  of 

,  1903,  leaving  a  large  part  of  the  assets  of  said  estate  of 

C  D.  not  administered  upon ;  that  subsequently,  to-wit,  on  the 

day  of ,  1903,  letters  of  administration  of  the  goods, 

chattels,  credits  and  other  property  of  said  estate  so  not  admin- 
istered upon  by  said  E.  F.,  as  administrator  aforesaid,  were 
duly  issued  to  your  orator  as  sole  administrator  de  bonis  non 
of  said  estate ;.  and  thereupon  your  orator,  A.  B.,  duly  qualified 
as  such  administrator  de  bonis  non,  and  immediately  entered 
upon  the  discharge  of  his  duties  as  such  administrator,  and 
ever  since  that  time  has  been  and  now  is  acting  as  such  admin- 
istrator. 


No.    31. 

WHERE    THE   PLAINTIFFS    SUE    AS    PARTNERS. 

(Title  as  shown  in  form  No.  1.) 
Humbly  complaining,  your  orators,  A.  B.  and  C,  partners 
under   the  firm  name  of  A.    and   Company,   show  unto  your 
honor : 

1st.     That  the  said  A.  B.  and  C,  your  orators,  are  a  duly 
organized    co-partnership,    carrying   on   business    as    wholesale 

grocers,  (or  whatever  the  business  may  be),  in  the  city  of , 

in  the  County  of ,  and  State  of ,  under  the  firm  name 

of  A.  and  Company.^* 

-*  As  to  the  propriety  of  all  part- 
ners uniting  as  plaintiffs  in  the  bill, 
see  ante,  sec.  75. 
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ISTo.    32. 

WIIEEE  THE  PLAIKTIFF  SUES  AS  A  SUEVIVING  PAETJSTEE. 

(Title  as  shown  in  form  No.  1.) 

Humbly  complaining,  your  orator,  A.,  surviving  partner  of 
himself  and  B.,  who  did  business  under  the  firm  name  of 
A.  B.  and  Company,  sheweth  unto  your  honor: 

1st.     That  at  the  time  hereinafter  mentioned,  your  orator 

and  one  B.  were  partners,  carrying  on  the  business  of  

in  the  city  (or  town)  of ,  in  the  State  of ,  under  the 

firm  name  and  style  of  A.  B.  and  Company. 

2nd.  (Here  set  forth  the  cause  of  complaint,  designating  it 
by  consecutively  numbered  paragraphs,  at  the  option  of  the 
plaintiff's  draftsman.     See  as  to  this  §  S99,  note  25.) 

3rd.     That  on  the day  of ,  1903,  said  B.  departed 

this  life,  leaving  your  orator  the  sole  surviving  partner  of  said 
firm.^'^ 


No.    33. 

WHEEB  THE  PLAINTIFF  SUES  AS  A  MUNICIPAL  COEPOEATION. 

(Title  as  shown  in  form  No.  1.) 

Humbly  complaining,  your  orator,  A.,  a  municipal  coi> 
poration,  sheweth  unto  your  honor : 

1st.  That  your  orator  is  a  corporation  created  by  the  laws 
of  the  State  of  West  Virginia,  under  the  corporate  name  of  A.^* 

25  A  complaint  by  surviving  part-  scribed ;  that  plaintiff  is  tbe  sole 
ners  should  set  out  all  the  names  of  surviving  partner  of  said  copartner- 
the  partners  and  show  how  the  par-  ship,  and  now  is  the  owner  and  en- 
ties  became  survivors.  Hubbell  vs.  titled  to  the  immediate  possession " 
Skiles,  16  Ind.  138.  of    the    property    particularly    de- 

An  averment  "  that  plaintiff  and  scribed  in  the  complaint,  etc.,  is  suf- 

one  B.   H.   GrocJcer,   now   deceased,  fieient.     Reese  vs.  Kinkead,  17  Nev. 

were  copartners  in  business  preced-  447,  30  Pac.  Rep.  1087. 
ing  and  at  the  time  of  said  Crock-  2«  Where  the  plaintiff  is  designat- 

er's    death,    which    occurred    on    or  ed  in  the  complaint  as  "  The  Board 

about  Octoier  11,  18 — ,  and  as  such  of  School  Trustees  for  the  town  of 

copartners    did   business   under   the  Edinburg,"  such  designation  implies 

style  of  Crocker  &  Reese,  and  were  that  such  plaintiff  is  a  corporation, 

the  owners  in  copartnership  of  the  and  such  complaint  is  sufficient  on 

personal    property    hereinafter    de-  demurrer  thereto  for  want  of  legal 
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STo.    34. 
§876.     The  premises  or  stating  part  of  the  bill. 

(After  setting  out  the  facts  showing  plaintiff's  equity.) 

And  your  orator  (or  the  plaintiff)  hoped  that  said  C.  D., 
(the  defendant)  would  have  complied  with  the  reasonable  re- 
quests of  your  orator  (or  the  plaintiff)  as  in  justice  and  equity- 
he  ought  to  have  done.'^ 


ITo.    35. 


§877.     The  confederating  part  of  the  bill. 

But  now  so  it  is,  may  it  please  your  honor,  that  the  said  C. 
D.,  combining  and  confederating  with  divers  persons  (or  if 
there  are  several  defendants,  combining  and  confederating  to- 
gether and  with  divers  persons)  at  present  unknown  to  your 
orator  (or  the  plaintiff)  whose  names,  when  discovered,  your 
orator  (or  the  plaintiff)  prays  he  may  be  at  liberty  to  insert 
herein  with  apt  words  to  charge  them  as  parties  defendant 
hereto,  and  contriving  how  to  wrong  and  injure  your  orator  (or 
the  plaintiff)  in  the  premises,  he,  the  said  E.  H.,  absolutely 


capacity  to  sue.  Mackenzie  vs. 
Board  of  School  Trustees,  72  Ind. 
189. 

In  an  action  by  a,  school  district 
it  is  not  necessary  to  set  out  at 
length  the  manner  in  which  the  dis- 
trict was  formed.  Fort  Dodge  City 
School  Dist.  vs.  Wahkansa  Dist.  Tp., 
15  Iowa  434. 

2TLube  Equity  PI.  326;  Curtis' 
Eq.  Precedents,  4;  Dunlap's  Book 
of  Forms,   421. 

As  we  have  already  seen  this  is 
the  all-important  part  of  the  bill. 
A-nte,  sees.  100,  108,  109. 

In  addition  to  what  has  already 
been  stated  in  Ch.  4,  sees.  100,  108- 
138,  it  may  be  well  to  observe  that 
a  plaintiff  will  not  be  permitted  or 
required  to  offer  evidence  of  any 
material  fact  not  distinctly  alleged 


in   the   premises.     Story's   Eq.    PI., 
sees.  28,  257,  263. 

"  Where  the  facts  stated  in  the 
bill  are  disproved,  or  are  defectively 
stated,  relief  may  be  granted  upon 
the  facts  stated  in  the  answer;  3  A. 
■K.  Marsh.  474;  8  Dana,  184;  10 
Yerger,  115;  7  Yerger,  30.  But  see 
11  Pet.  229;  7  Wheat,  522;  6  Johns. 
564;  Story's  Eq.  PI.,  sec.  257,  264; 
15  Vermont,  110;  8  Gill  and  Johns. 
171."  Ohio  Forms  and  Practice, 
note,  p.  588. 

And  every  bill,  too,  must  show 
clearly  that  the  complainant  has  a 
right  to  the  thing  demanded,  or 
sueti  an  interest  in  the  subject-mat- 
ter as  gives  him  a  right  .to  institute 
a  suit  concerning  it.  Story's  Eq. 
PL,  sec.  23. 
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refuses  to  comply  with  such  requests,  and  he  at  times  pretends 
that,  etc. 

(Here  follows  the  charging  part  of  the  hill.) 

or 
But  now  so  it  is,  may  it  please  your  honor,  that  the  said  R. 
H.,  L.  M.  and  IST.  M.,  in  concert  with  each  other,  allege  that, 
etc.    (or  colluding  and  confederating  with  each  other,   refuse 
to  comply  with  such  requests,  and  pretend  that,  etc.)^* 


No.    36. 
§878.    The  charging  part  of  the  bill. 

That  the  said  defendant  sometimes  alleges  and  pretends 
(insert  the  supposed  contention  of  defendant),  and  at  other 
times  he  alleges  and  pretends,  etc-,  whereas  your  orator  (or  the 
plaintiff)  charges  the  contrary  to  be  the  truth,  and  that,  etc. 
(stating  the  special  matter  with  which  plaintiff  meets  defend- 
ant's supposed  case.)'^ 


No.   37. 

§879.     The  jurisdiction  clause  of  the  bill. 

All  which  actings,  doings,  and  pretenses  of  the  said  defend- 
ant (or  defendants)  are  contrary  to  equity  and  good  conscience, 
and  tend  to  the  manifest  wrong,  injury  and  oppression  of  your 
orator    (or  the  plaintiff)    in  the   premises.      In   consideration 

2*  See  Lube  Eq.  PL  326 ;  Dunlap's  or    specially    describe    all    the    evi- 

Book  of  Forma,  422.  denee  which  is  to  be  put  into  the 

As  to  what  is  said  relative  to  this  case,    provided    it    contains    allega- 

part  of  the  bill,  see  ante,  sec.  101.  tions  broad  enough  to  cover  the  evi- 

28  Lube  Eq.  PI.  326,  327.     Every  dence  relied   on.     Nesmith  vs.   Cal- 

bill  must  contain   sufficient  matter  vert,  1  Wood,  and  M.  34. 
in  itself  to  maintain  the  case  of  the  As  to  the  use  of  the  charging  part 

plaintiff     (Harrison    vs.    Nixon,    9  of  the  bill  in  the  practice  in  the  Vir- 

Peters  483)  ;  but  it  need  not  allege  ginias,  vide  ante,  sec.  102. 
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whereof,  and  forasmuch  as  your  orator  (or  the  plaintiff)  is 
remediless  in  the  premises,  at  and  by  the  strict  rules  of  the 
common  law,  and  can  only  have  relief  in  a  court  of  equity, 
where  matters  of  this  nature  are  properly  cognizable  and  re- 
lievable.     (Here  follows  the  interrogatory  part.)^" 


No.    38. 

§880.     The  interrogatory  part  of  the  bill. 

To  the  end,  therefore,  that  the  said  C.  D.,  and  the  rest  of 
the  confederates  when  discovered,  may,  upon  their  several  and 
respective  corporal  oaths,  full,  true,  direct,  and  perfect  answer 
make,  to  all  and  singular  the  matters  hereinbefore  stated  and 
charged  {or;,  to  all  and  singular  the  premises,  or,  to  all  and  sin- 
gular the  charges  and  matters  aforesaid)  as  fully  and  particu- 
larly as  if  the  same  were  hereinafter  repeated,  and  they  there- 
unto distinctly  interrogated  (or,  as  fully  in  every  respect  as  if 
the  same  were  here  again  repeated,  and  they  thereunto  partic- 
ularly interrogated)  ;  and  that  not  only  as  to  the  best  of  their 
respective  knowledge  and  remembrance,  but  also  as  to  the  best 
of  their  several  and  respective  information,  hearsay,  and  be- 
lief (or,  according  to  the  best  of  their  respective  knowledge,  in- 
formation and  belief) ;  and  more  especially,  that  they  may 
answer  and  set  forth  whether,  etc  (Here  follow  the  interrog- 
atories to  be  answered  by  the  defendant. )^^ 


No.    39. 

§881.     The  prayer  of  the  bill  for  relief. 

(After  the  interrogating  part)  and  that  the  said  defendant 
may  come  to  a  fair  and  just  account,  etc.  (stating  the  particu- 

30  Lube   Eq.    PL    327;    ante,    sec.  ^^Idem,  327,  328.     See  as  to  the 

103.     This  part  of  the  bill  is  really       present  use  of  this  part  of  the  bill, 
unnecessary.     Ante,  sec.   103.  ante,  sec.  104. 
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lar  relief  ashed)  and  that  your  orator  may  have  such  further 
and  other  relief  in  the  premises,  as  the  nature  of  his  case  shall 
require,  and  to  your  honor  shall  seem  meet  (or,  that  your  orator 
may  be  further  and  otherwise  relieved  in  the  premises  accord- 
ing to  equity  and  good  conscience.)'^ 


ISTo.    40. 

ANOTHER    rOBM    OF    PEAYEK    FOE    BELIEF. 

And  that  an  account  may  be  taken  by  and  under  the  direction 
and  decree  of  this  honorable  court,  etc.,  etc.  And  that  the  de- 
fendant may  be  decreed  to  pay  unto  your  orator  (or  the  plain- 
tiff), etc.,  etc.  And  that  your  orator  (or  the  plaintiff)  may 
have  such  further  or  other  relief  in  the  premises  as  the  nature 
of  the  circumstances  of  this  case  may  require,  and  to  your 
honor  shall  seem  meet.'^ 


No.    41. 

PEATEE  FOE  AN   ANSWBE,  OATH  WAIVED INJUNCTION  AGAINST 

PEOCBEDINGS  AT  LAW DECLAEATION  OF  TRUST CON- 
VEYANCE. 

To  the  end,  therefore,  that  the  plaintiffs  may  have  that  relief 
which  they  can  only  obtain  in  a  court  of  equity,  and  that  the 
said  defendants  may  answer  the  premises,  but  not  upon  oath 
or  affirmation,  the  benefit  whereof  is  expressly  waived  by  the 
plaintiffs,  and  that  the  said  defendants,  who  are  plaintiffs  as 
aforesaid  in 'the  said  action  at  law,  may  be  perpetually  enjoined 
from  further  prosecuting  the  same,  and  that  it  may  be  de- 
clared that  the  said  lands  are  charged  with  a  trust  in  favor  of, 
and  ought  to  be  held  for,  the  use  and  benefit  of,  etc.,  and  that 
the  said  defendants,  or  so  many  and  such  of  them  as  shall  ap- 
pear to  have  the  legal  title  to  said  lands,  may  be  decreed  to 
convey  such  legal  title,  free  of  all  encumbrances  done  or  suf- 

32  Lube  Eq.  PI.  328,  329.  33  Idem,  329. 
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fered  by  them,  or  any  or  either  of  them  unto  the  plaintiffs,  in 
their  said  capacity,  to  hold  to  them  and  their,  etc,  upon  the 
trusts  aforesaid,  and  for  such  further  or  other  relief  as  the 
nature  of  this  case  mav  require,  and  to  your  honor  shall  seem 
meet.^* 


No.    42. 

PRATER  FOE  AN  USTJUNCTION. 

Wherefore  your  orator  prays  the  court  to  now  grant  him  a 
writ  of  injunction,^**  restraining  and  enjoining  the  said  de- 
fendants here  (insert  the  special  matters  sought  to  he  enjoined), 
until  the  further  order  and  decree  of  this  court  in  the 
premises.^" 


Ho.    43. 

PRAYER  FOR  THE  PRODUCTION  OF  DEEDS,  PAPERS,  ETC. 

And  that  the  said  defendants  may  set  forth  a  list  or  sched- 
ule, and  description  of  every  deed,  book,  account,  letter,  paper, 
or  writing  relating  to  the  matters  aforesaid,  or  either  of  them ; 
or  wherein  or  whereupon  there  is  any  note,  memorandum,  or 
writing  relating  in  any  manner  thereto,  which  now  are,  or  ever 
were,  in  their  or  either,  and  which,  of  their  possession  or  power, 
and  may  deposi^t  the  same  in  'the  office  of  the  clerk  (or  in  the 
hands  of  one  of  the  masters)  of  this  honorable  court,  for  the 
usual  purposes;  and  otherwise  that  the  said  defendants  may 
account  for  such  as  are  not  in  their  possession  or  power.^® 


ISTo.    44. 

THE    PRATER    FOE   PROCESS. 

May  it  please  your  honor  to  grant  unto  the  plaintiff  a  writ  of 
subpoena,  to  be  directed  to  the  said  C.  D.  and  F.  E.,  thereby 

3*  Idem,   citing   Earl  vs.   Earl,   8  36  Lube  Eq.  PI.  330. 

Cush.   430.  36  Idem. 

3i*  Not  usual  to  issue  formal  writ  As  to   the   prayer  for   relief,   see 

of  injunction  in  the  Virginias.     See  ante,  sec.  105,  where  the  subject  is 

post,  sec.  1211  and  note.          ~  considered. 
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commanaing  them,  and  eacli  of  them,  at  a  certain  time,  and 
under  a  certain  penalty  therein  to  be  limited,  personally  to 
appear  before  this  honorable  court  {or  your  honor  in  this  hon- 
orable court),  and  then  and  there  full,  true,  direct,  and  per- 
fect answer  make  to  all  and  singular  the  premises,*  and  further 
to  stand  to,  perform  and  abide  such  further  order,  direction, 
and  decree  therein  as  to  this  honorable  court  (or,  to  your  honor) 
shall  seem  meet  (or  as  shall  seem  agreeable  to  equity  and  good 
conscience.)^'' 

3'  Lube  Eq.  PI.  330.  ton's  Suit  in  Eq.  43,  note  1 ;  Equity 

The  words  in  italics  commencing  Draftsman,  6. 

at  the  *  must  be  omitted  in  bills  As  to  what  is  said  as  to  the  neces- 

merely  for  discovery,  or  to  perpet-  sity  of  this  part  of  the  bill,  see  ante, 

uate    the    testimony    of    witnesses.  sec.  106. 
Story  Eq.   PI.,   sec.   44,  note;    Bar- 
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CHAPTER  XXXVII. 

THE  PRECIPE,  PROCESS,  AND  FORMS  RELATING 
THERETO. 

§883.     General  observations  as  to  forms. 
§884.     The  ordinary  form  of  a  precipe. 

Another  form  of  an  ordinary  precipe. 

Precipe  where  there   are   several   defendants,    some   of  whom 
are   non-residents   and   infants. 
§885.     The  s"ummons  commencing  a  suit  in  Virginia. 

The  summons  commencing  a  suit  in  West  Virginia. 
The  affidavit  of  the  non-residence  of  the  defendant. 
The  affidavit  of  non-residence  and  as  to  the  unknown  defend- 
ants. 
§886.     The  order  of  publication  in  West  Virginia. 
§887.     Certificate    as   to    the    publication    of    the    order    to   be   appended 

thereto. 
§888.     The  affidavit  as  to  the  posting  of  an  order  of  publication  in  West 

Virginia  to  be  appended  thereto. 
§889.     Certificate   of  publication  and   posting  in   Virginia. 
§890.     Order  of  publication  in  Virginia  as  to  a  natural  person. 

Order  publishing  process  as  to    corporations. 
§891.     Sheriflf's  return  upon  process. 

Where  defendant  is  served  in  person. 

Sheriff's   return,  upon   summons   to   be   served   on   a  natural 

person  when  service  is  made  on  a  member  of  defendant's 

family. 

Where  service  is  made  on  defendant  by  posting  a   copy   of 

the  process  at  the  front  door  of  his  usual  place  of  abode. 

When  service  is  made  upon  a  corporation  upon  its  attorney. 

Where  service  is  made  upon  a  corporation  upon  its  president. 

Where  service  is  made  upon   a   corporation  when  it .  cannot 

be  had  upon  its  president  or  other  chief  officer. 
Where  service  is   made   upon  a  corporation   which   has   failed 
to  comply  with  section  24,  chapter  54  of  the  Code  of  West 
Virginia. 
Where  service  is  made  in  West  Virginia  upon  a  corporation 
by  delivering  a  copy  of  the  summons  to  a  depot  or  sta- 
tion agent. 
Where  service  is  made  in  West  Virginia  upon  a  corporation 

by  delivering  a  copy  of  the  summons  to  a  director. 
Where  service  is  made  in  West  Virginia  upon  a  foreign  in- 
surance company. 
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Where  servi<!e  is  made  in  West  Virginia  upon  an  unincorpor- 
ated common  carrier. 

Where  service  is  made  upon  a  corporation  in  Virginia. 

Where  service  is  made  upon  a  garnishee  in  an  attachment 
suit  in  West  Virginia. 

Where  an  attachment  has  been  levied. 

§883.    General  observations  as  to  forms. 

As  observed  by  an  author  of  high  repute/  "  the  great 
utility  in  consulting  and  adhering  to  the  settled  and  well  un- 
derstood forms  and  language  of  courts  has  been  often  noticed 
by  eminent  judges.^  It  is,  therefore,  necessary  to  under- 
stand all  the  different  forms  that  constitute  the  administrative 
machinery  which  courts  of  equity  have,  from  time  to  time, 
devised  to  meet  the  exigencies  of  cases  as  they  arise,  working 
out  the  equities  on  both  sides,  protecting  defendants  as  well  as 
relieving  plaintiffs."  Realizing  the  truth  of  this  observation 
we  have  entered  upon  the  preparation  of  those  forms  usually 
needed  in  the  practical  administration  of  justice  in  a  court 
of  equity,  beginning  with  the  presentation  of  the  title  and  com- 
mencement of  a  bill  in  equity,  which  may  be  filed  by  a  plaintiff 
in  various  capacities,  characters  and  relationships,  followed 
by  the  formal  parts  of  the  original  bill  in  chancery  as  recog- 
nized by  the  approved  practice  in  the  tribunals  of  equity. 

We  have  thus  entered  upon  the  subject,  because  the  title 
gives  the  names  of  the  parties  as  they  will  appear  in  the  precipe, 
the  filing  of  which  by  the  plaintiff,  his  attorney,  or  agent,  is 
the  first  step  towards  the  institution  of  the  suit^  and  which 
is  the  clerk's  authority  for  the  issuance  of  the  process  commenc- 
ing the  suit,  and  from  which  he  takes  the  names  of  the  parties 
to  be  inserted  in  such  process;  and  further,  because  the  other 
parts  of  the  bill  follow  the  title  and  commencement  in  logical 
and  consecutive  order. 

iMitford's  Eq.  PI.  (Tyler'b  .)  Ves.  303;  3  Ves.  13;  19  Ves.  593;  5 
494.  D.  M.  G.  354;  1  M.  and  K.  246. 

^ilere  the  learned  author  cites  8  ^  Ante,  sec.  11. 
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Nd.    45. 
§884.     The  ordinary  form  of  a  precipe. 

A. B. 

vs.  In  Chancery. 

C. D. 


The  clerk  of  the  Circuit  Court  of  Mason  County,  West  Vir- 
ginia, will  issue  process  in  the  above  named  cause,  returnable 
to  March  Rules,  190S. 

E F G , 

Solicitor. 


A.- 

B. 

vs. 

C- 

T). 

No.    46. 

ANOTHBE    FORM    OF    AN    OEDINAEY    PEECIPE. 

In  Chancery. 


Issue  summons  in  the  above  cause  *  returnable  to Rules, 

190 — ,  or,  II  returnable  to  1st  (or  2d,  as  the  case  may  he) 

Rules,  190—. 

E E G , 

Solicitor.^ 


In  Chancery. 


No.   47. 

PEECIPE    WHEEE    THERE    ARE    SEVEEAL    DEFENDANTS,    SOME    OF 
WHOM    AEE    NON-RESIDENTS   AND    INFANTS. 

John  Doe 

VS. 

Ridiard  Roe  and  Fannie  Roe,  his  wife, 
James  Roe,  and  John  Hunter,  in  his  own  right,  adults  and  res- 
idents of  this  State ;  Minnie  Roe  and  James  A.  Roe,  infant  chil- 

*  It    will    be    observed    that    the  precipes  are  entered,  and  then  they 

above  form  is  not  addressed  to  the  are  impliedly  addressed  to  him.  The 

Clerk.     This    form    is    to    be    used  form   beginning  with   the   ||   is  only 

when  the  Clerk  is  provided  with  a  used  in  Virginia,  and  to  be  inserted 

regular  Precipe  Book  in  which  the  after  the  *. 
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dren  of  Jacob  Eoe,  deceased,  and  John  Hunter,  administrator 
of  Jacob  Roe,  deceased,  residents  of  this  State;  the  unknown 
children  of  Margaret  Wilson,  who  was  Margaret  Roe,  and  now 
deceased,  and  C.  B.  Hancock,  Sheriff  of  Frederick  Co.,  Va., 
and  committee  administrator  of  Xeil  Wilson,  deceased. 

The  clerk  of  the  Circuit  Court  of  Mason  County,  West  Vir- 
ginia, will  appoint  A.  B.  guardian  ad  litem  for  the  infant  de- 
fendants ;  issue  process  as  to  all  the  defendants,  returnable  to 

Rules,  190 — ;  and  enter  an  order  of  publication  against 

the  non-resident  adult  defendants  as  per  accompanying  affi- 
davit. 

Q G &  C ,  Sols.' 


^o.    48. 
§885.     The  summons  commencing  a  suit  in  Virginia. 

The  Commonwealth  of  Virginia, 

To  the  Sheriff  of  Frederick  County,  Greeting: 
You  are  hereby  commanded  to  summon  Richard  Roe,  Fannie 
Roe,  James  P.  Roe,  John  Hunter,  administrator  of  Jacob  Roe, 
and  Minnie  Roe  and  James  Roe  to  appear  at  the  clerk's  office 
of  the  Circuit  Court  of  Frederick  County,  at  rules  to  be  held  on 
the  first  (or  third)  Monday  in  September  next,  to  answer  the 
bill  of  complaint  of  John  Doe,  and  this  you  shall  in  no  wise 
omit,  and  have  then  there  this  writ. 

Witness  R.  L.  G. ,  clerk  of  said  court,  at  the  court  house 

thereof,  this  15th  day  of  August,  1890,  and  in  the  year 

of  the  commonwealth." 

,  Clerk. 


5  See    2    Bart.    Ch.    Pr.     (2d    ed.)  or  non-residents,  and  then  the  order 

1265    1266.  of  publication  may  be  entered  as  to 

It  will  be  perceived  that  in  the  the   adult   defendants,   and   the   ap- 

above  form  the  Clerk  is  directed  to  pointment  of  a   guardian  ad   litem 

issue  process  against  all  of  the  do-  made  as  to  the  infant  defendants, 
fendants.     We  think  this  is  required  See    as  to   service  of   process   on 

in   order   to   properly   institute   the  persons  under  disability,   ante,   sec. 

suit.     We    think    that    the    process  14a. 

should  go  against  the  adult  and  in-  i  Rpo    2    Bart.    Ch.    Pr.     (2d    ed.) 

fant   defendants,   whether    residents  1266,  from  which  this  form  is  taken. 
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No.   49. 

THE    SUMMONS    COMMENCING   A  SUIT   IN    WEST    VIRGINIA. 

The  State  of  West  Virginia, 

To  the  Sheriff  of  Mason  County,  Greeting: 

We  command  you  that  you  summons  C.  D.,  if  he  be  found 
in  youT  bailiwick,  to  appear  before  the  judge  of  the  Circuit 
Court  for  the  County  of  Mason,  at  E,ules  to  be  held  in  the 
clerk's  office  of  said  court  on  the  first  Monday  in  August  next, 
to  answer  the  bill  of  complaint  of  A.  B.,  exhibited  therein 
against  him,  and  this  you  shall  in  no  wise  omit,  and  have  then 
and  there  this  writ. 

Witness:  R.  E.  M.,  clerk  of  our  said  Circuit  Court  at  the 
court  house  thereof  this  the  12th  day  of  July,  1903,  and  in  the 
41st  year  of  the  State.'' 


No.    50. 

THE    AFFIDAVIT    OF    THE    NON-EESIDBNCe'  OF    THE    DEFENDANT. 

State  of , 

County  of  ,  to-wit: 

Before  the  undersigned  authority  this  day  personally  came 
A.  B.,  who  after  being  duly  sworn  says  that  he  is  the  plaintiff 
in  the  chancery  cause  of  A.  B.  against  C.  D.,  defendant,  pend- 
ing in  the  Circuit  Court  of  County,  State  of ,  and 

that  said  C.  D.  is  a  non-resident  of  the  said  State  of . 


Taken,    sworn   to   and  subscribed  before  me  this  the 
day  of ,190—. 


No.    51. 

THE    AFFIDAVIT    OF    NON-EESIDENCE    AND   AS    TO    THE    UNKNOWN 

DEFENDANTS. 

State  of  — — , 

County  of ,  to-wit: 

(Here  give  the  style  of  the  cause  and  the  name  of  the  court 
in  which  it  is  pending.) 

Q personally  appeared  before  me  in  my  coimty  and  in 

the  clerk's  office  aforesaid,  and  made  oath  that  Wm.  JST.  Powell 
'See    Code     (W.    Va.),    Ch.    124,  sec.  5. 
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and  Amelia  Powell,  adults,  and  Henry  Black  and  Fannie  Jor- 
dan, infants,  are  not  residents  of  the  State  of  Virginia  (or 
that  diligence  has  been  used  and  process  issued  in  vain  as  pre- 
scribed by  Code  §  3230,  Code  W.  Va.,  ch.  124,  §  11),  and  that 
the  children  of  Margaret  Wilson,  who  was  Margaret  Roe,  but 
now  deceased,  are  or  may  be  interested  in  the  subject  to  be 
disposed  of  in  this  suit,  if  any  such  children  there  be,  and 
that  their  names  are  unknown. 

Given  under  my  hand  this  15th  day  of  August,  1890. 

E.  L.  G.,  clerk  of  the  Circuit  Court  of  Frederick  Co.,  Va.* 


No.  5 
§886.     The  order  of  publication  in  West  Virginia. 

State  of  West  Virginia. 

At  Rules  held  in  the  clerk's  office  of  the  Circuit  Court  of 
— —  County  on  Monday,   the  day  of  ,   1903,  the 


In  Chancery. 


following  order  was  entered. 
A.  B. 
vs. 
C.  D.,  E.  F.  (name  all  the  defendants- ) 

The  object  of  the  above  entitled  suit  is  (Here  state  the  ob- 
ject of  the  suit.y  And  if  appearing  by  affidavit  filed  in  this 
cause  that  E.  F.  is  a  non-resident  of  this  State,  it  is  ordered 
that  he  do  appear  here  within  one  month  after  the  date  of  the 
first  publication  hereof  and  do  what  is  necessary  to  protect  his 
interests.'^" 


A  Copy,  Teste: 
J.  M.  G.,  Solicitor. 


R.  E.  M.,  Clerk. 


11 


8  2  Bart.  Ch.  Pr.  (2d  ed. )  1266.  It  must  appear  from  the  record 

8  See  ante,  sees.   17-19.  that   the   order   of   publication   was 

10  See   Code    (W.  Va.),   Ch.    124,  properly     executed.     Hoffman      vs. 
gee.  12.  Shields,  4  W.  Va.  490. 

11  See  ante,  sec.  24.  In  Steenroad  vs.  Railroad  Co.,  27 
An   order   of  publication  may  be  W.  Va.  1,  it  was  contended  that  the 

entered  in  court  or  at  rules.     Code  object  of  the  suit  was  not  sufficient- 

(W.   Va.),   Ch.   124,   sec.   11;    Code  ly  stated,  but  the  court  held  other- 

(Va.),  1887,  sec.  3230.  wise.     See  this  case. 
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No.    53. 

§887.     Certificate  as  to  the  publication  of  the  order  to  be  ap- 
pended thereto. 

I, ,  the  editor  of  the  (Here  insert  the  name  of  the  news- 
paper), a  newspaper  published  in  the  County  of  ,    (the 

county  in  which  the  order  is  entered),  and  State  of ,  do 

certify  that  the  foregoing  order  of  publication  was  published  in 
said  newspaper  once  a  week  for  four  successive  weeks,  be- 
ginning on  the day  of —,  190- — . 

Given  under  my  hand  this  the day  of ,  190 — . 


Editor  of 


No.    54. 

§888.     The  affidavit  as  to  the  posting  of  an  order  of  publication 
in  West  Virginia  to  be  appended  thereto. 

State  of  West  Virginia, 

County  of ,  to-wi€: 

Before  the  undersigned  authority  this  day  personally  came 
J.  G.  ~K.,  who  after  being  duly  sworn,  says  that  he  posted  the 
foregoing  order  of  publication  at  the  front  door  of  the  court 

house  of  the  County  of  (the  county  wherein  the  court  is 

held),  in  the  State  of  West  Virginia,  for  twenty  days  prior  to 
the  first  day  of  the term,  190 — ,  of  said  court. 


Taken,  sworn  to  and  subscribed  before  me  this  the day 

of ,  190—.^=* 

12  It  is  provided  by  statute  where  ists  in  Virginia.     Code  (Va. ),  1887, 

anything  is  required  by  any  statute  sec.  3358. 

to  be  published  in  a  newspaper,  the  is  As  a,  decree  may  be  entered  on 

certificate  of  the  editor  or  publisher,  the  first  day  of  the  term,  it  is  ad- 

or    affidavit    of    any    other    person,  visable  that  the  order  be  posted  for 

shall    be    admitted    as    evidence    of  twenty  days  prior  thereto, 

what   is    stated    therein   as   to   the  See  ante,  sec.  17,  citing  McCoy  vs. 

publication.     Code     (W.    Va.),    Ch.  McCoy,  33  W.  Va.  60^  10  S.  B.  Rep. 

130,  sec.  32.     The  same  statute  ex-  19. 
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]S"o.    55. 

§889.     Certificate  of  publication  and  posting  in  Virginia. 

I,  ,  editor  of ,  a  paper  published  in  the  County  of 

,  do  hereby  certify  that  the  above  notice  was  published  in 

the  said  paper  once  a  week  for  four  successive  we'^ks,   com- 
mencing on  the day  of . 

,  Editor. 


(or  this  may  be  proved  by  affidavit.) 

To  which  shall  be  added: 

I,  ,  clerk  of  the Court  of ,  do  hereby  c<^rtify 

that  the  above  notice  was  duly  posted  at  the  front  door  of  the 

court  house  of  the  — —  Court  of  ,  on  the  day  of 

,  which"  was  the  first  day  of  the  term  of  said  court. 

,  Clerk  of Court." 


In  Chancerv. 


No.  '  56. 
§890.     Order  of  publication  in  Virginia  as  to  a  natural  person. 

Virginia :  In  the  clerk's  office  of  the  Circuit  Court  of  the 
city  of  Lynchburg,  in  vacation  of  said  court,  on  Friday,  the 
23rd  day  of  October,  1896. 

Central  Loan  and  Trust  Co.,  Plaintiff, 

vs. 
Henry  Martin,  Defendant. 

The  object  of  this  suit  is  to  subject  a  house  and  lot,  situate  in 
the  city  of  Lynchburg,  on  the  northeast  corner  of  Harrison  and 
Floyd  streets,  and  belonging  to  the  defendant,  Henry  [Martin, 
to  the  lien  of  a  judgment  recovered  by  the  plaintiff  against  the 
defendant,  in  the  Circuit  Court  of  the  County  of  Bedford,  for 
$2,000,  with  interest  thereon  from  April  1,  1896,  and  the  costs 
of  said  suit. 

And  it  appearing  by  proper  afiida\  filed  that  the  said  de- 
fendant, Henry  Martin,  is  not  a  resident  of  the  State  of  Vir- 
ginia, it  is  ordered  that  he  do  appear  here  within  fifteen  days 
after  due  publication  of  this  order  in  the  Lynchburg  ISTews, 

1*  The  foregoing  form  is  taken 
from  2  Bart.  Ch.  {2d  ed.)  1268, 
1269. 
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and  do  what  is  necessary  to  protect  his  interest  in  this  suit; 
and  that  this  order  be  published  and  posted  according  to  law. 
Teste: 

Samuel  G.  Wingfield,  Clerk. 
Jones  &  Smith,  Solicitors. ^^ 


No.    57. 

OEDEK  PUBLISHING  PEOCESS  AS  TO  COBPOBATIONS. 

The  Commonwealth  of  Virginia,  To  the  Sergeant  of  the  City 
of  Lynchburg,  Greeting:  We  command  you  that  you  summon 
the  Central  Loan  &  Trust  Company  of  Philadelphia,  a  corpo- 
ration incorporated  under  the  laws  of  the  State  of  Pennsyl- 
vania, to  appear  before  the  judge  of  our  Circuit  Court  for  the 
city  of  Lynchburg,  at  the  clerk's  office  of  said  court,  at  rules 
to  be  holden  therefor,  on  the  third  Monday  in  December  next, 
to  answer  a  bill  in  chancery  exhibited  against  the  said  Central 
Loan  &  Trust  Company  of  Philadelphia,  in  our  said  court,  by 
Henry  Martin,  and  have  then  there  this  writ. 

Witness,  Samuel  G.  Wingfield,  the  clerk  of  our  said  court,  at 
the  court  house  thereof,  this  23rd  day  of  October,  A.  D.  1896, 
and  the  120th  year  of  the  commonwealth. 

Teste : 
Samuel  G.  Wingfield, 

Clerk. 
A  copy. 
Teste: 

Samuel  G.  Wingfield, 
Clerk.  ^-^ 

15  The  above  form  will  be  found  in  2.  This  process  is  in  the  ordinary 
2  Va.  Law  Reg.   548.                                   form  of  a  summons  to  commence  a 

16  See  2  Va.  Law  Reg.  548,  from       suit. 

which  the  above  form  is  taken,  and  3.  The  defendant  is  summoned  to 

in  which  the  diiTerence  in  the  pub-  a  certain  rule  day. 

lication  as  to  a  corporation  and  a  4.  The  publication  is  to  be  made 

natural  person  is  thus  shown :  for   four   weeks   in    such    newspaper 

Against   Corporations —  printed  in  this  State,   as  the  Clerk 

1.  The  process  in  the  suit  is  alone  or  court  may  prescribe, 

published.  5.  No   posting  is   required  —  pub- 
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No.    58 
§891.      Sheriff's  return  upon  process. 

WHERE  THE  DEFENDANT  IS  SERVED  IN   PERSON. 

Executed  the  within  summons  upon  the  within-named  — 

by  delivering  a  copy  the^-eof  to  him  on  the  day  of 

19—. 

J C L , 

Sheriff  of County,  West  Va. 


No.    59. 


SHERIFF  S  RETURN  UPON  SUMMONS  TO  HE  SERVED  ON  A  NATURAL 

PERSON  WHEN  SERVICE   IS  MADE  ON  A  MEMBER 

OF  defendant's  FAMILY. 

Executed  the  within  summons  on  the  within-named  ■ on 

the day  of  ,  19 — ,  by  delivering  on  that  day  a  copy 

thereof  to  ■ 


-,  his  wife,  at  his  usual  place  of  abode  (or  to 
any  other  person  found  there  who  is  a  member  of  his  family 
and  above  the  age  of  sixteen  years),  giving  the  said  in- 
formation of  the  purport  of  said  copy,  he,  the  said  ,  not 

being  found. 

A B W , 

Sheriff  of County,  West  Va." 


lication  in  the  newspaper  "  is  suffi- 
cient." 

Against  Individuals  — 

1.  The  order  of  publication  is 
alone  published. 

2.  This  order  must  give  the  ab- 
breviated style  of  the  suit  and  state 
briefly  its  object. 

3.  The  defendant  is  ordered  to  ap- 
pear within  fifteen  days  after  du« 
publication  of  the  order. 

4.  The  publication  is  to  be  made 
in  such  newspaper  as  the  court  or 
Clerk  may  prescribe,  whether  print- 


ed or  published  in  this  State  or  not. 

5.  The  order  must  also  be  posted 
at  the  front  door  of  the  court  house. 

1'  The  above  forms  Nos.  58  and 
59  are  taken  from  Hogg's  PI.  and 
Forms    (id  ed.)    632. 

As  to  what  constitutes  "  usual 
place  of  abode,"  see  Maslin  vs.  Hiett, 
37  W.  Va.  15,  16  S.  E.  437,  439. 

As  to  the  requisites  of  a  return 
when  service  is  made  on  a  member 
of  defendant's  family,  see  MidkifT 
vs.  Lusher,  27  W.  Va.  at  p.  441. 

In    Fowler    va.    Mosher,    85    Va. 
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No.    60. 

■WHEEE  SEEVICE  IS  MADE  ON  DEFENDANT  BY  POSTING  A  COPY  OF 
THE  PEOCESS  AT  THE  FEONT  DOOE  OF  HIS  USUAL  PLACE  OF 
ABODE. 

Executed   the  within  summons  on  the  within-named  

by  leaving  a  copy  thereof  posted  at  the  front  door  of  his  usual 

place  of  abode,  on  the  day  of  ,  190 — ,  the  wife  of 

said  ,  or  any, other  person,  being  a  member  of  his  family 

and  above  the  age  of  sixteen  years,  not  being  found  there,  and 
he,  the  said  — ■ — ,  not  being  found. 

C S , 

Sheriff  of County." 


421,  7  S.  E.  Rep.  542,  the  court,  in 
the  course  of  its  opinion,  says :  "  In 
this  case,  the  notice  was  served  by 
the  deputy-sheriff,  and  the  return  is 
as  follows :  '  Executed  August  2, 
1888,  by  leaving  with  Mrs.  Pierce  a 
true  copy  of  the  within  notice,  she 
being  over  the  age  of  sixteen  years 
old,  and  explained  the  purport  of 
the  same;  she  being  a  member  of 
the  said  F.  H.  Fowler's  family,  and 
he  not  being  at  home.'  Now,  in 
Smithson  vs.  Briggs,  33  Gratt.  180, 
this  court  held  that  the  word  '  resi- 
dence,' that  being  the  word  used  in 
the  return,  was  synonymous  with 
the  words,  '  his  usual  place  of 
abode';  and  so  here,  we  think,  w« 
may  hold  as  to  the  word  '  home ' 
used  in  this  return.  But  was  Mrs. 
Pierce  a  member  of  the  plaintiff's 
family,  within  the  meaning  of  the  • 
statute  ?  We  think  not.  In  the  af- 
fidavit of  the  appellant,  which  is  not 
controverted,  it  is  shown  that  she 
was  a  stranger  to  his  blood,  and  a 
mere  boarder  in  his  house.  Ob- 
viously it  was  not  the  intention  of 
the  statute  that  service  upon  such 
a  person  should  be  regarded  as  a. 
legal  service  of  a  notice.  Its  pur- 
pose was  to  require  service  upon 
som«  person  who  would   feel  inter- 


ested by  the  ties  of  consanguinity, 
and  the  relation  of  dependence,  to 
communicate  the  fact  of  the  service 
to  the  party  for  whom  it  was  de- 
signed. Such  motives  cannot  be  pred- 
icated of  a  mere  boarder,  who  may 
or  may  not  be  inimical  to  the  party 
for  whom  the  notice  is  intended, 
and  w.ao  may  be  there  to-day  and 
away  to-morrow.  Lexicographers, 
indeed,  give  to  the  word  '  family ' 
the  enlarged  meaning  it  has  in  gen- 
eral use  —  that  is,  of  a  collective 
body  of  persons  who  live  together 
in  a  house,  or  under  one  head;  but 
this  is  not  the  legal  meaning  of  the 
word.  In  1  Bouv.  Law  Diet.  572, 
it  is  said :  '  Family  —  Domestic 
relatives.  In  a  limited  sense  it  sig- 
nifies the  father,  mother  and  chil- 
dren. In  a  more  extensive  sense,  it 
comprehends  all  the  individuals  who 
live  under  the  authority  of  another, 
and  includes  the  ser\'ants  of  anoth- 
er.' It  was  in  this  legal  and  re- 
stricted sense  (whether  that  in- 
cludes servants  we  do  not  decide) 
that  the  word  was,  in  our  opinion, 
used  in  the  statute;  and  we  there- 
fore hold  that  the  service  was  not 
sufficient." 

18  See  Code    (W.  Va.),   1899,  Ch. 
121,  sec.   1;   Code   (Va.),   1887,  sea 
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No.    61. 

WHEN      SERVICE     IS      MADE      UPON      A     CORPORATION      UPON      ITS 

ATTORNEY. 

Executed  the  within  summons  (or  notice)  upon  the  within- 
named  ,  a  corporation,  on  the  — —  day  of ,  19 — ,  by 


delivering  on  that  day  a  copy  thereof  to 


the  person  ap- 


pointed by  said  corporation  pursuant  to  law  to  accept  service 

of  process  for  it,  in  the  County  of ,  in  the  State  of  West 

Virginia,  that  being  the  county  and   State  wherein  the   said 

resides. 

J C L , 

Sheriff  of County,  West  Va." 


No.    62. 


WHERE    SERVICE    IS    MADE    UPON    A    CORPORATION    UPON    ITS 
PRESIDENT. 

Executed  the  within  summons   (or  notice)  upon  the  within- 
named  ,  a  corporation,  on  the  • day  of .  19 , 

by  delivering  on  that  day  a  copy  thereof  to ,  the  president 

of  said  corporation,  in  the  County  of ,  in  the  State  of  West 

Virginia,  that  being  the  county  and  Staite  wherein  the  said , 

,  president  as  aforesaid,  resides. 

J C L , 

Sheriff  of County,  W.  Va.'° 


7;  and  also  Lewis  vs.  Botkin,  4 
W.  Va.  533. 

"See  Code  (W.  Va.),  1899,  Ch. 
34,  seo,  15;  Code  (Va.),  1887,  sec. 
1120o,  Pollard's  Supp.  p.  114. 

20  This  form  is  taken  from  Hogg's 
PI.  and  Forms  (2d  ed.)   633,  and  is 


founded  on  the  statute  of  West  Vir- 
ginia (Code,  Ch.  124,  sec.  7),  and  it 
may  be  readily  adapted  to  the  stat- 
ute of  Virginia  appearing  in  Code 
(Va.),  1887,  sec.  322.5,  amended  in 
1895-6.     Pollard's  Supp.  p.  338. 
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No.  63. 

WHERE   SERVICE   IS  MADE   UPON    A    CORPORATION    WHEN   IT    CAN- 
NOT BE  HAD  UPON  ITS  PRESIDENT  OE  OTHER  CHIEF  OFFICER. 

Executed  the  within  summons  (or  notice)  upon  the  within- 
named  ,  a  corporation,  on  the day  of ,  19 , 

by  delivering  on  that  day  a  copy  thereof  to  ,  the  treasurer 

(or,  the  secretary,  or,  cashier,  as  the  case  may  he)  of  said  cor- 
poration, in  the  County  of ,  in  the  State  of  West  Virginia, 

that  being  the  county  and  State  wherein  the  said  ,  treas- 
urer as  aforesaid,  resides,  the  president  or  other  chief  officer  of 
said  corporation,  and  the  person  appointed  pursuant  to  law  to 
accept  service  of  process  for  it,  then  being  absent  from  said 

County  of . 

J C L— -, 


Sheriff  of  —  County,  West  Va.^ 


No.    64. 

WHERE  SERVICE  IS  MADE  UPON  A  CORPORATION  WHICH  HAS 
FAILED  TO  COMPLY  WITH  CHAPTER  54  OF  THE  CODE  OF 
WEST  VIRGINIA,  SECTION  24. 

Executed  the  within  summons  upon  the  within-named  , 

a  corporation,  on  the day  of  — — ,  19 ,  by  delivering 

a  copy  thereof  on  that  day  to ,  in  the  County  of ,  and 

State  of  West  Virginia,  the  said ,  being  the  person  then  at 

and  in  charge  of  the  principal  office  of  the  said  corporation, 
there  being  no  person  appointed  pursuant  to  law  by  said  cor- 
poration to  accept  service  of  process  for  it  under  section  24  of 
chapter  54  of  the  Code  of  West  Virginia. 

J P P , 

Sheriff  of County,  West  Va." 

21  See  Hogg's  PI.  and  Forms   (2<1       rations  which  may  be  formed  under 
ed. )   633.  it,   see  Hogg's   PI.   and   Forms    (2d 

22  For  this  statute  and  the  corpo-       ed.),  pp.  634,  635. 
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Ifo.    65. 

-VVHEEE  SEEVICE  IS  MADE  IN"  WEST  VIEGINIA  UPON  A  COEPOEA- 
TION  BY  DELIVBEIJSrG  A  COPY  OF  THE  SUMMONS  TO  A  DEPOT 
OE  STATION  AGEH'T. 

Executed  the  within  summons  upon  the  within-named , 

a  corporation,  on  the day  of ,  18 ,  by  delivering 

on  that  day  a  copy  thereof  to ,  a  depot  agent  in  the  actual 

employment  of  the  said  corporation,  in  the  County  of ,  in 

the  State  of  West  Virginia,  that  being  the  county  and  State 
wherein  the  said  — — ,  the  depot  agent  in  the  actual  employ- 
ment of  the  said  corporation,  resides,  the  president  or  other 
chief  officer  of  said  corporation,  and  the  person  appointed  pur- 
suant to  law  to  accept  service  of  process  for  it,  and  the  secre- 
tary, treasurer  and  cashier  of  said  corporation,  and  the  mem- 
bers of  the  board  of  directors  thereof,  all  being  absent  from 
my  county,  and  there  being  no  other  person  within  the  State 

than  the  said  (the  said  depot  agent)  upon  whom  there 

can  be  service  of  the  said  summons. 

J C L- 


Sheriff  of County,  West  Va. 


23 


No.    66. 

WHERE  SERVICE  IS  MADE  IN  WEST  VIEGINIA  UPON  A  COEPOEATION 
BT  DELIVERING  A  COPY  OF  THE  SUMMONS  TO  A  DIEBCTOE. 

Executed  the  within  summons  upon  the  within-named , 

a  corporation,  on  the  day  of ,  18 ,  by  delivering 

on  that  day  a  copy  thereof  to ,  a  member  of  the  board  of 

directors  (or,  board  of  trustees,  or  visitors,  as  the  case  may  he) 

of  said  corporation,  in  the  County  of  ,  in  the  State  of 

West  Virginia,  that  being  the  county  and   State  wherein  the 
said  ,  a  member  of  the  board  of  directors  aforesaid,  re- 

2if  See  Idem,  634,  and  Spragins  vs. 
C,  P.  &  R.  Co.,  35  W.  Va.  139,  13  S. 
E.  Rep.  45. 
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sides,  the  president  or  other  chief  officer  of  said  corporation, 
and  the  person  appointed  pursuant  to  law  to  accept  service  of 
process  for  it,  and  the  secretary,  the  treasurer  and  cashier,  all 
and  each  of  them  being  then  absent  from  the  said  County  of 


C L ,  S.  M.  C.=* 


No.    67. 

WHERE    SERVICE    IS    MADE    IN    WEST    VIRGINIA    UPON    A    FOREIGN 
INSURANCE  COMPANY. 

I  served  the  within  writ  within  the  County  of  W ,  West 

Virginia,  as  to  the  within-named  H Insurance  Company, 

of  C ,  Ohio,  by  delivering  a  copy  thereof  to  W — ■ —  T 

P ,   its  lawful  attorney,  he  being  a  resident  of  the  said 

County  of  W ,  this day  of ,  18 . 

C S ,  D.  S., 

For  T D r  B ,  S.  O."' 


ISTo.    68. 

WHERE  SERVICE  IS   MADE   IN   WEST   VIRGINIA  UPON  AN    UNINCOR- 
PORATED   COMMON    CARRIER- 

Executed  the  within  summons  upon  the  within-named  A 

B and  C D ,  partners  as  common  carriers  under 

the  firm  name  of- (or,  if  not  partners,  say  common  car- 
riers), operating  as  such  the  steamboat,  (or  whatever  the  means 

of  common  carriage  may  be)  (here  insert  the  name  of  the 

boat),  by  delivering  a  copy  thereof  to ,  the  captain  of  said 

steamboat,  on  the  — —  day  of ,  18 . 

J C P , 


Sheriff  of County,  West  Va.^" 

2*  Taken    from    Hogg's    PI.     and  this    service    of    the    summons,    t!ie 

Forms  {2d  ed.)  636.  statute  provides  that  a  oopy  of  th,' 

'^  Idem,  637.     ^  summons  must  also  be  published  un- 

26  Idem.  der  the   12th  section  of  Ch.   IH  of 

See  Ch.   124,  sec.  9    of  the  Code,  the  Code.     Idem. 
and  ante,    sec.    10.     In  addition  to 
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No.    69. 
"WHEEE  SERVICE  IS  MADE  UPON  A  CORPORATION  IN  VIRGINIA. 

The  within  summons  was  duly  executed   upon  the  within- 
named  defendant,  (a  corporation,  and  giving  its  name)^ 

by  leaving  a  copy  thereof  with  ,  the  president  (or  other 

officer  of  corporation  as  the  case  may  be),  in  the  County  of 

,  where  he  resides,  on  the day  of ,  18 . 

C.  B.  H.,  Sheriff  of  Frederick  Co.,  Va." 


No.    70. 

WHERE  SERVICE  IS  MADE  UPON  A  GARNISHEE  IN  AN  ATTACHMENT 
SUIT  IN  WEST  VIRGINIA. 

Executed  the  within  order  of  attachment  and  indorsement 

thereon  made  upon  W Y ,  the  person  designated  as 

having  in  his  possession  the  effects  of  the  within-named  C 

D ,  by  delivering  to  him,  the  said  W Y ,  a  copy 

of  said  attachment  and  indorsement,  on  the  day  of , 

190 ,  at o'clock  —  M.  of  that  day. 

J C P , 

Sheriff  of  M County,  West  Va." 


No.    71. 

WHERE   AN    ATTACHMENT   HAS   BEEN   LEVIED. 

Received  the  within  order  of  attachment  on  the day  of 

,  190 ,  at  • o'clock  — M- 

C P P ,  S.  M.  C. 

Executed  the  within  order  of  attachment  on  the  day 

of  ,  190 — ,  at  o'clock  —  M.,  by  levying  the  same 

2' Taken  from  2  Bart.  Ch.  Pr.  (2d      638.     This  Is  sufficient  in  Virginia, 
ed.)  1267.  2  Bart.  Law  Pr.  961. 

28  Hogg's  PI.  and  Forme   (2d  ed.) 
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upon  the  personal  property  of  the  within-named  ,  as  set 

forth  and  described  in  the  accompanying  list  hereto  annexed 
and  hereby  returned  with  the  said  order  of  attachment.  And 
I  also  took  the  said  property  into  my  possession  at  the  time  of 
making  the  levy  aforesaid.^" 

29  Taken    from    Hogg's    PI.    and  to  the  requirements  of  the  law   in 

Forms  (2d  ed.)  635.  such   case   by   reference  to  another 

If  the  levy  be  made  upon  real  es-  part  of  this  work,  ante,  sec.  775. 
tate,  the  form  can  easily  be  adapted 
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CHAPTER  XXXVIII 

ORIGINAL   BILLS. 

§892.     Some  further  observations  as  to  forms. 

§893.  To  recover  back  purchase  money  on  a,  deficiency  in  the  quantity 
of   land   sold.     Abatement   of   purchase   money. 

§894.  To  recover  back  purchase  money  on  deficiency  iii  quantity  of  land 
sold. —  Short  form. 

§895.  For  an  account  of  partnership  dealings,  the  appointment  of  a.  re- 
ceiver,  and  for  an  injunction. 

§896.     For  alimony  without  divorce. 

§897.     For  annulment  of  marriage  on  the  ground  of  duress. 

§898.  For  the  annulment  of  marriage  on  the  ground  that  the  defendant 
had  a  former  veife  living  at  the  time  of  the  second  marriage. 

§899.     In  an  attachment  suit. 

§900.  For  the  establishment  of  the  boundaries  to  re&l  estate  in  eases 
vfherein   they   have    become    confused. 

§901.  For  the  cancellation  of  a  tax  deed  as  creating  a  cloud  upon  title 
to  real  estate. 

§902.  To  cancel  a  deed  carrying  apparent  title  as  creating  a  cloud  upon 
the  title  of  the  plaintiff. 

§903.     To  cancel  contract  of  sale  as  creating  cloud  upon  title  to  real  estate. 

$904.  For  the  cancelling  or  rescission  of  an  instrument  on  the  ground 
of  fraud. 

§905.  For  the  cancellation  of  a  vpritten  instrument  on  the  ground  of 
undue    influence. 

§906.  For  the  taneellation  of  a  written  instrument  on  the  ground  of  men- 
tal incapacity. 

§907.     For  the  cancellation  of  n  written  instrument  because  of  infancy. 

§908.  For  the  cancellation  of  a  written  instrument  because  of  the  fidu- 
ciary relationship  of  the  parties. 

§909.  For  the  cancellation  of  a  written  instrument  because  of  drunken- 
ness. 

§910.     To  carry  decree  into  execution. 

§911.     For  contribution  among  co-sureties. 

§912.     For  the  dissolution  of  a  corporation  in  a  covirt  of  equity. 

§913.     In  a  creditor's  suit  against  the  estate  of  a  decedent. 

§914.  For  the  rescission  of  a  contract  of  a  corporation  because  the  act 
is  ultra  vires. 

§915.     In  a  creditors'  suit  enforcing  judgment  lien. 
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§916.     In   a.   creditors'    suit  by   an   executor   or   administrator   to   subject 
the  real  estate  of  the  decedent  to  the  payment  of  his  debts. 

§917.     To   have  an  instrument  in  the  form  of  a   deed  declared  to   be  a 
mortgage. 

§918.     Of  discovery  merely. 

§919.     Of  discovery  in  aid  of  defense  at  law. 

§920.     To  obtain  a  divorce  from  the  bonds  of  matrimony  on  the  ground 
of  adultery,  and  for  alimony  and  an  injunction. 

§921.     For  divorce  on  the  ground  of  impotency. 

§922.     To  obtain  a  divorce   a   vinculo  matrimonii  because  of  penitentiary 
sentence. 
To  obtain  a  divorce  from  the  bonds  of  matrimony  because  of  convic- 
tion of  an  infamous  offense. 
To  obtain  a  divorce  from  tlie  bonds  of  matrimony  because  of  three 
years'  desertion. 

§925.     To  obtain  a  divorce  from  the  bonds  of  matrimony  because  of  preg- 
nancy at   the  time   of   marriage. 

§926.     To  obtain  a  divorce  from  the  bonds  of  matrimony  where  the  wife 
had  been  notoriously  a  prostitute  before  marriage. 

§927.     To  obtain  a  divorce  a  mensa  et  thoro  for  cruel  treatment. 

§928.     To  obtain  a  divorce  u  mensa  et  thoro  because  of  reasonable  appre- 
hension of  bodily  hurt. 

§929.     To  obtain  a   divorce  a  mensa  et  thoro  because  of  abandonment  or 
desertion. 

§930.     To   obtain  divorce  a  mensa   et   thoro  because   of  habitual   drunken- 
ness, praying  custody  of  children  and  an  injunction. 

§931.     For  dower  in   an   ordinary  suit  by  a.  widow. 

§932.     For  dower  by  widow  against  an  alienee  of  a  former   husband. 

§933.     For  the  foreclosure  of  a  mortgage. 

§935.     To   set  aside   a    fraudulent   convej'ance. 

§936.     To  set  aside  fraudulent  conveyance  by  corporation  made  to  secure 
some   of   its  officers. 

§937.     To   set  aside   voluntary   conveyance  to   tlie  prejudice   of  the  rights 
of  creditors. 

§938.     To   set  aside  a   fraudulent  conveyance. —  Short  form. 

§939.     To  set  aside  a  conveyance  or  transfer  so  far  as  the  same  creates  a 
preference. 

§940.     By  guardian  to  sell  lands  of  an  infant  in  Virginia. 

§941.     By  a  guardian  to  sell  lands  of  an  infant  in  West  Virginia. 

§941a.     By   guardian   to   lease   infants'   lands. 

§942.     Against  guardian  and  his  surety  by  ward,  after  attaining  majority, 
for  a  settlement  and  (inal  accounting. 

§944.     Of  injunction  to  judgment  at  law. 

§945.     For  injunction  against  cutting  timber  pending  an  action  of  eject- 
ment. 

§945a.     Of  injunction  against  closing  right  of  way. 

§9456.     Of  injunction  to  judgment  at  law  on  the  ground  of  after  discov- 
ered evidence. 

§946.     Of  injunction  against  laying  gas  pipe  on  the  plaintiff's  premises. 
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§047.  Of  injunction  by  mortgagee  or  cestui  que  trust  against  a  mortgagor 
or  grantor  in  trust  deed,  inhibiting  tiie  latter  from  cutting  tim- 
ber on  the  mortgaged  or  trust  premises. 

§948.  Of  injunction  by  receiver  restraining  interference  with  property  in 
his  possession. 

§949.     To  enjoin  the  erection  of  a  nuisance. 

§950.     To  enjoin  a  nuisance  by  fouling  a  water  course. 

§951.     To  enjoin  the  sale  of  property  under  a  trust  deed. 

§952.  To  enjoin  sale  of  property  under  deed  of  trust  to  secure  payment 
of  money  borrowed  from  building  and  loan  association. 

§953.  To  enjoin  a  municipal  corporation  from  the  creation  of  an  illegal 
indebtedness. 

§954.     To  restrain  tlie  collection  of  an  illegal  tax. 

§955.  To  restrain  and  inhibit  the  extraction  of  oil  or  gas  from  the  lands 
of  the  plaintifl'. 

§956.  To  restrain  the  taking  of  private  property  for  public  use  without 
compensation. 

§957.  Against  an  executor  by  legatees  and  the  administrator  of  a  de- 
ceased legatee,  for  the  payment  of  their  legacies  and  shares  of 
the  residuarj'  personal  estate. 

§958.  To  restrain  and  inhibit  laborers  and  members  of  labor  organizations 
from  molesting  or  injuring  the  plaintiff  in  the  conduct  of  his 
business. 

§959.     Bill  of  interpleader. 

§960.     Of  committee  of  insane  person  to  sell  such  person's  estate. 

§961.     To  impeach  a  decree  on  the  ground  of  fraud. 

§962.     In  a  suit  upon  a  lost  instrument. 

§963.     To  set  up   a  lost  will. 

§964.     To  enforce  a  laborer's  lieu  against  a,  corporation. 

§965.     To  enforce  a  mechanics'  lien. 

§966.     To  enforce  a  vendors'  lien. 

§967.     For  paitition. 

§968.     For   partition   and   account. 

§969.     For  partition  when  some  of  the  parties  are  unknown. 

§970.     For  the  dissolution  of  a  partnership  and  for  an  injunction. 

§971.  For  dissolution  of  partnership  because  of  defendant's  misapplica- 
tion of  funds  to  his  own  use,  and  for  a  receiver. —  Short  form. 

§972.     To  reform  or  correct  a  writing  on  the  ground  of  mistake. 

§973.  To  surcharge  and  falsify  the  settlement  of  a  personal  representa- 
tive. 

§974.     For  specific  performance  by  vendor  against  vendee. 

§975.     For  specific  performance  by  vendee  against  vendor. 

§976.  For  specific  performance  of  parol  agreement  for  sale  of  land  where 
there  has  been  a  part  performance. 

§977.     By  surety  to  be  subrogated  to  rights  of  creditor. 

§978.  For  the  removal  of  a  trustee  because  of  misconduct  in  his  manage- 
ment of  the  trust  fund,  for  an  injunction  and  a  receiver. 

§979.  By  a  trustee  to  obtain  the  advice  of  the  court  touching  his  duties, 
and  for  an  auditing  of  his  accounts. 
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§980.     For  the  establishment  and  enforcement  of  a  trust. 
§981.     To  set  aside  a,  will  —  general  form. 
§982.     To  set  aside  a  will  on  the  ground  of  undue  influence  and  mental 

incapacity. 
§983.     To  construe  a  will. 
§984.     To  perpetuate  testimony. 
§985.     To  take  testimony  de  bene  esse. 

§892.     Some  further  observations  as  to  forms. 

In  this  chapter  on  the  subject -of  forms  are  presented  the 
essential  frames  and  requisites  of  original  bills  in  all  those  cases 
of  ordinary  chancery  practice,  as  well  as  some  that  are  only  of 
rare  or  occasional  occurrence.  Under  the  practice  in  the  Vir- 
ginias, however,  little  regard  is  given  to  form,  the  courts  striv- 
ing continually  after  substance,  treating  matter  of  form  as  of 
secondary  consideration,  and  attaching  very  little,  if  any,  im- 
portance to  it.^  The  draft,  therefore,  of  a  bill  in  equity  is 
stripped  of  its  precise  formalities  and  is  made  to  assume  a  plain 
and  concise  statement  of  the  facts  upon  which  the  plaintiff  bases 
his  claim  to  relief.  It  is  also  an  ever-increasing  tendency 
of  the  courts  to  throw  off  all  redundancy  of  averment  and 
useless  verbiage  in  the  construction  of  pleading,  and  to 
make  it  embody  a  clear  and  concise  statement  of  fact. 
But  while  this  is  true,  the  courts  are  much  inclined  to 
indulge  litigants  in  cases  wherein  the  bounds  of  a  plain  and 
essential  statement  of  the  case  are  exceeded,  and  unnefcessary 
matter  becomes  blended  with  that  which  is  essential.     This  is 

1  As  aptly  observed  by  Snyder,  J.,  as  a  petition  for  a  rehearing.  Ken- 
in  Martin  vs.  Smith,  25  W.  Va.,  at  dricks  vs.  Whitney,  28  Gratt.  646. 
p.  583,  "  in  this  State*  and  Virginia,  A  bill  of  review  has  been  treated  as 
it  has  been  held  that  a  literal  com-  an  original  bill,  or  a  petition  in  the 
plianee  with  forms  is  not  required  nature  of  an  original  bill.  Hill  vs. 
by  courts  of  equity.  They  regard  Bowyer,  18  Gratt.  346;  Mettert  vs. 
Bubstanee  rather  than  mere  form,  Hagan,  Id.,  231;  Sturm  vs.  Fleming, 
and  so  mould  and  treat  pleadings  as  22  W.  Va.  404 ;  Riggs  vs.  Arm- 
to  attain  the  justice  of  the  case.  strong,  23  Id.,  760."  See  also  the 
Under  this  rule,  a  petition  for  a  re-  timely  remarks  of  the  same  learned 
hearing  has  been  treated  as  a  bill  Judge  in  Sturm  vs.  Fleming,  22  W. 
of  review  when  the  facts  made  it  Va.,  at  pp.  412,  413.  See  Pethel  vs. 
necessary  to  so  regard  it,  and  a  McCullough,  49  W.  Va.  520,  39  S.  E. 
notice  to  correct  a  decree  on  bill  Rep.  199. 
taken  for  confessed  has  been  treated 
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generally  called  surplusage  and  does  not  offend  against  valid 
equity  pleading.  Care,  however,  must  be  observed  not  to  carry 
such  matter  to  the  extent  of  multifariousness,  as  in  such  case  the 
pleading  would  be  bad.^  The  first  division  of  the  subject 
of  forms^  presents  the  title,  address  and  commencement  of 
a  bill  in  equity  in  the  usual  formal  manner,  and  in  the  draft  of 
a  bill  under  our  present  practice,  may  be  used  or  not,  at  the 
option  of  the  pleader.  It  is  usual  now  with  the  practitioner  in 
equity  to  employ  a  shorter  and  simpler  form  in  the  title  and 
commencement  of  a  bill.  Thus,  in  West  Virginia,  the  draft 
of  the  bill  usually  follows  the  form  prescribed  by  statute.* 
Which  will  be  given  hereafter  in  some  of  the  forms  in  this  di- 
vision, while  in  Virginia,  the  form  of  the  bill  is  also  much 
simplified,  as  will  likewise  be  shovsm. 


No.    T2. 

§893.      To  recover  back  purchase  money  on  a  deficiency  in  the 
quantity  of  land  sold.     Abatement  of  purchase  money. 

The  bill  of  complaint  of  A.  B.  against  C.  D.,  filed  in  the 
Circuit  Court  of County. 

The  plaintiff  complains  and  says  that  *°  in  consideration  cf 

the  sum  of dollars,  the  defendant  sold  and  conveyed  to  the 

plaintiff'  by  deed  of  general  warranty,"  bearing  date  the 
day  of  ,  190 — ,  a  tract  of  land  situate  in  the  Dis- 
trict of  ,  in  the  County  of ,  and  State  of ,  rep- 
resented by  the  defendant  to  contain  acres,   and  which 

tract  of  land  is  bounded  and  described  as  follows :  (Here  insert 
the  boundaries  of  the  land.) 

'^  Ante,  sec.  136.  prescribed  by  the   statute   of   West 

'Ante,  sees.  874-891.  Virginia.     Code   (W.  Va.),  Cb.  125, 

*  Ante  Form  No.  18,  which  shows  see.  37. 
the  title  or  caption  of  the  bill  in  this  «  The  sale  must  be  with  covenants 

division,  while  in  Virginia  the  form  of  warranty,  either  express  or  im- 

oi  the  bill  is   also  much  simplified  plied.     Hogg's     Eq.      Princ,      sees, 

as  will  likewise  be  shown.  5-11. 

5  This  form   to   the    *   is   the   one 
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The  plaintiff  further  complaining  says,  that  before  he  pur- 
chased said  land  and  before  the  execution  and  delivery  of  said 
deed  conveying  the  same  to  the  plaintiff,  the  said  defendant 

represented  and  warranted  said  tract  of  land  to  contain  

acres  as  aforesaid,''  and  plaintiff  believed  and  relied  upon  said 
representation  and  warranty  made  to  this  plaintiff  by  said  de- 
fendant, and  so  relying  thereon,  plaintiff  was  thereby  induced  to 
believe  and  did  believe  that  said  tract  of  land  contained  the  said 
acres,  and  accordingly  relying  upon  the  truth  of  such  repre- 
sentation and  warranty  the  said  plaintiff  purchased  said  tract  of 

land  as  and  for  a  tract  warranted  to  contain  acres  and 

paid  the  entire  purchase  money  for  the  sam'e. 

The  plaintiff  further  complaining  says  that  after  the  said 
deed  was  delivered  by  said  defendant  and  the  said  purchase 
money  paid  to  him  the  said  defendant,  this  plaintiff  by  actual 

survey,    ascertained  that   said    tract  contains   but  acres, 

so  that  there  is  a  deficiency  in  the  quantity  of  said  land  of 

acres ;  that  such  deficiency,  according  to  the  average  value 
per  acre  of  the  said  entire  tract*  is  of  the  value  of doUairs. 

The  plaintiff  further  complaining  says  that  by  reason  of 
said  deficiency  in  the  quantity  of  real  estate,  and  the  said  war- 
ranty made  to  said  plaintiff  by  said  defendant  that  said  tract 

of  land  contains  acres,  which  warranty  so  made  is  false 

and  fraudulent,  the  said  defendant  in  equity  and  good  con- 
science is  indebted  to  said  plaintiff  in  the  said  sum  of  

dollars,  which  the  defendant  has  not  paid  and  which  he  declines 
and  refuses  to  pay,  although  this  plaintiff  has  demanded  pay- 
ment thereof  from  the  said  defendant. 

The   plaintiff  therefore   prays   that  he  may   have    a   decree 

against  the  said  defendant  for  the  payment  of  said  sum  of 

dollars,*  and  he  also  asks  such  other  and  general  relief  as  the 
court  may  see  fit  to  grant.  ^ 

A.  B., 
G-.  H.,  Solicitor.  By  Counsel. 

7  See  Idem  at  p.  13.  quantity   of   land   sold,    see   Hogg's 

8  As  to  the  rule  determining  the      Eq.  Prine.,  sec.   14. 

amount  of  the  abatement  or  eompen-  ^  Xhe    prayer    for    general    relief 

sation    for    the    deficiency    in    the      from  the  *  to  the  conclusion  is  in 
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No.    73. 

§894.     To  recover  back  purchase  money  on  deficiency  in  quantity 
of  land  sold  —  short  form. 


State  of 


County  of  ■ 


to-wit : 


In  the  Circuit  Court  of  said  County. 
To  the  Hon. ,  Judge  of  the  said  Court : 


Your  orator,  A.  B.,  complaining  showeth  unto  the  court  that 
the  defendant,  C.  D.,  on  or  about  the day  of ,  190 — , 


the  form  prescribed  by  the  statute 
of  West  Virginia. 

The  form  given  above  is  taken 
from  Kelly  vs.  Eiley,  22  W.  Va. 
247,  which  decides  that  "  where  a 
person  has  made  a  sale  of  land  in 
gross,  at  a  specified  price,  upon  an 
unqualified  statement  that  it  con- 
tains a  definite  quantity  or  speci- 
fied number  of  acres,  it  will  be  held 
prima  facie  that  the  vendee  was  in- 
fluenced to  pay  or  agree  to  pay  the 
price  specified  because  of  such  state- 
ment; and  if  it  is  afterwards  estab- 
lished that  there  is  a  deficiency  in 
the  quantity  in  excess  of  what  may 
be  rightfully  attributed  to  the  usual 
inaccuracies  in  surveying,  the  ven- 
dor, in  the  absence  of  all  other 
proof,  will  be  presumed  to  have 
committed  a  fraud  on  the  rights  of 
the  vendee  by  such  statement  of  the 
quantity,  and  a  court  of  equity  will 
for  this  reason  grant  relief  to  the 
vendee  for   such  deficiency." 

See  Meek  vs.  Spracher,  87  Va. 
162,  12  S.  E.  Rep.  '397,  wherein  the 
following  points  are  decided :  "  In  a 
suit  by  the  vendee  of  land  for  an 
abatement  in  the  purchase  price  on 
account  of  deficiency  in  the  quantity 
of  the  land,  a  person  who,  though 
not  named  in  the  contract  of  sale, 
was,  as  the  vendor  knew,  to  receive 
part  of  the  land,  and  who  gave  his 


bond  for  part  of  the  purchase 
money,  is  a  proper  party  defendant ; 
and  it  is  proper  to  overrule  the  ven- 
dor's demurrer  to  the  bill  for  mis- 
joinder of  such  defendant." 

In  Boscher  vs.  Jungen,  92  V.i. 
756,  24  S.  E.  Rep.  390,  the  eoui^t 
holds  that  "  equity  has  jurisdicticn 
of  an  action  by  the  purchaser  of 
land  based  on  mutual  mistake  or 
fraud  to  recover  back  part  of  the 
purchase  money  by  reason  of  the 
tract  containing  less  land  than  it 
was  sold  for." 

In  the  course  of  his  opinion  in 
this  case,  delivered  by  Keith,  P., 
concurred  in  by  all  the  other  mem- 
bers of  the  court,  the  learned  Judge 
says :  "  The  Virginia  decisions, 
however  the  law  may  be  elsewhere, 
abundantly  sustain  the  jurisdiction 
of  it  court  of  equity  in  such  cases. 
See  Blessing  vs.  Beatty,  1  Rob. 
(Va.)  287;  Crawford  vs.  McDanipl, 
Id.,  448;  Triplett  vs.  Alletn,  26 
Graft.  723;  Watson  vs.  Hoy,  28 
Graft.  698 ;  Benson  vs.  Humpreys, 
75  Va.  196.  These  authorities  not 
only  show  that  equity  will  take  ju- 
risdiction of  this  class  of  cases  upon 
the  ground  of  mistake,  but  that 
•  every  sale  of  real  estate,  where  the 
quantity  is  referred  to  in  the  con- 
tract, and  where  the  language  of  the 
contract   does   not  plainly   indicate 
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in  consideration  that  the  plaintiit'  would  buy  of  him,  the  suid 

defendant,  a  farm  of  land,  situate  in  the  District  of  ,  in 

the  County  of ,  and  State  of ,  and  pay  unto  hiin,  the 


said  defendant,  the  turn  of 


dollars,  as  the  purchase  price 


of  said  land,  falsely  and  fraudulently  represented  and  stated 

to  this  plaintiff  that  the  said  farm  contained acres  of  land. 

And  the  plaintiff  paid  the  said  sum  of dollars  to  the  said 

defendant  as  the  purchase  price  of  said  land,  and  the  said  de- 
fendant conveyed  the  same  to  this  plaintiff  by  deed  with  cov- 
enants of  general  warranty,  all  of  which  will  more  fully  and 
at  large  appear  by  reference  to  the  said  deed  itself,  an  attested 
copy  of  which  is  herewith  filed  marked  Exhibit  "  A,"  and  made 
part  of  this  bill. 

Your  orator  further  showeth  unto  the  court  that  he  relied  upon 
^aid  representations  and  statements  of  the  defendant,  and  did 
purchase  and  pay  for  the  said  farm  at  the  price  above  specified, 
rplyingupon  and  believing  said  representations  and  allegations 


that  the  sale  was  intended  to  be  a 
sale  in  gross,  must  be  presumed  to 
be  a  sale  per  acre.  That,  while  con- 
tracts of  hazard  are  not  invalid, 
courts  of  equity  do  not  regard  them 
with  favor.  The  presumption  is 
against  them,  and,  while  such  pre- 
sumption may  be  repelled,  it  can 
only  be  effectually  done  by  clear  and 
cogent  proof.  That  the  burthen  of 
proof  is  always  upon  the  party  as- 
serting a  contract  of  hazard,  for  the 
presumption  always  being  in  favor 
of  a  sale  per  acre,  a  sale  in  gross, 
or  contract  in  hazard,  must  be  clear- 
ly established  by  the  facts.  That 
where  the  parties  contract  for  the 
payment  of  a  gross  sum  for  a  tract 
or  parcel  of  land  upon  the  estimate 
of  a  given  quantity,  the  presump- 
tion is  that  the  quantity  influences 
the  price  to  be  paid,  and  that  the 
agreement  is  not  one  of  hazard. 
That  whether  it  be  a  contract  in 
gross  or  for  a  specific  quantity  de- 
pends,  of  course,   on   the   intention 


of  the  contracting  parties,  to  be 
gathered  from  the  terms  of  the  con- 
tract, and  all  the  facts  and  circum- 
stances connected  with  it.  But  in 
interpreting  such  contracts  the 
courts,  not  favoring  contracts  of 
hazard,  will  always  construe  the 
same  to  be  contracts  of  sale  per 
acre,  wherever  it  does  not  clearly 
appear  that  the  land  was  sold  by 
the  tract,  and  not  by  the  acre.'  " 

"  In  such  suit,  an  allegation  that 
defendant  assured  plaintiff  that  the 
tract  contained  800  acres,  of  which 
300  acres  were  cleared;  that  plain- 
tiff relied  on  such  assurance,  and 
was  induced  thereby  to  make  the 
purchase;  that  this  assurance  was 
false,  in  that  the  tract  contained 
less  than  700  acres,  of  which  only 
about  1.58  acres  were  cleared;  and 
that  defendant  knew  that  his  assur- 
ance was  false  when  he  made  it  — 
is  a  sufficiently  clear  and  specific 
charge  of  fraud."  Meek  vs.  Sprach- 
er,  supra. 
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to  be  true ;  but  your  orator  avers  that  said  representations  and 
allegations  were  and  are  untrue,  and  that  said  farm  contains 
only  about acres  of  land,  and  that  plaintiff  ought  to  recov- 
er from  the  said  defendant  the  sum  of dollars,  being  the 

difference  in  the  amount  of  the  purchase  money  actually  paid 
by  this  plaintiff  to  the  said  defendant,  and  that  which  tliis 
plaintiff  should  have  paid  by  reason  of  the  deficiency  in  the 

quantity  of  land  in  the  farm  aforesaid,  and  which  sum  of 

dollars  the  said  defendant  declines  and  refuses  to  pay. 

Your  orator  therefore  prays  that  the  said  C.  D.  may  be  made 
a  party  defendant  to  this  bill  and  required  to  answer  the  same ; 
and  that  said  plaintiff  may  have  a  decree  for  the  payment  of 

the  said  sum  of dollars,  and  that  he  may  have  such  other, 

further  and  general  relief  as  to  equity  may  seem  meet  and  as 
in  duty  bound  he  will  ever  pray,  etc. 

A.  B., 
G.  H.  M.,  By  Counsel.'" 

Solicitor  for  the  Plaintiff. 


No.    74. 

§895.    For  an  account  of  partnership  dealings,  the  appointment  of 
a  receiver,  and  for  an  injunction. 

State  of , 


County  of . 

To  the  Hon. ,  Judge  of  the  Circuit  Court  of  the  said 

county : 

The  bill  of  complaint  of  A.  B.,  plaintiff,  against  C.  D.,  de- 
fendant, filed  in  the  said  court- 

Your  orator,  A.  B.,  respectfully  represents  unto  your  honor 

that  on  the  day  of ,  190 — ,  your  orator  and  C.  D. 

entered  into  a  general  copartnership  for  the  purpose  of  carry- 
ing on  a  general  wholesale  and  dry  goods  business  at  (Here  in- 

10  The  above  form  is  based  upon  a 
similar  one  found  in  2  Thornt.  Ind. 
Pr.  Forms,  916. 
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sert  name  of  the  place),  the  same  to  be  carried  on  under  the  firm 
name  and  style  of  B.  &  D. ;  that  your  orator  engaged  to  and  did 

bring  into  said  business  the  sum  of  dollars,  and  was  to 

receive  two-thirds  of  the  profits,  and,  in  the  same  proportion, 
to  share  the  losses  of  said  business ;  and  that  the  said  C.  D. 

engaged  to  and  did  bring  into  the  said  business  the  sum  of 

dollars,  and  was  to  receive  one-third  of  the  profits,  and  was  to 
share  the  losses  of  said  business  in  the  same  proportion;  that 
the  said  copartnership  business  was  commenced  on  (Here  itir 
sert  the  date)  and  was  continued  from  that  date  imtil  (Here  in- 
sert the  date) J  when  the  same  was  dissolved  by  mutual  consent; 
that  during  the  continuation  of  said  copartnership  business  a 
large  amount  of  goods  were  sold  by  the  said  firm  to  various  par- 
ties on  a  credit,  and  the  said  business  remains  unsettled. 

Your  orator  further  represents  unto  your  Honor  that  no  settle- 
ment of  said  copartnership  business  has  ever  been  made  be- 
tween your  orator  and  the  said  C.  D. ;  that  since  the  expiration 
of  the  term  of  the  said  partnership,  your  orator  has  repeatedly 
applied  to  the  said  C.  D.  to  come  to  a  final  settlement  and  ad- 
justment with  respect  thereto.  And  your  orator  well  hoped  that 
the  said  C.  D.  would  have  complied  with  your  orator's  reasona- 
ble request  in  that  behalf,  as  in  equity  and  justice  he  ought  to 
have  done.  But  the  said  C.  D-  declined,  and  absolutely  re- 
fuses so  to  do. 

Tour  orator  further  represents  that  the  said  C.  D.  has  taken 
possession  of  the  partnership  books  of  the  said  firm,  and  has 
collected  a  large  amount  of  the  accounts  due  and  owing  to  the 
same,  and  has  refused  to  permit  your  orator  to  see  and  inspect 
said  books  of  account,  and  wholly  refuses  to  render  to  your 
orator  any  account  of  the  copartnership  moneys  received  by  him, 
and  to  apply  the  same  to  the  payment  of  the  debts  of  the  said 
firm. 

Your  orator  further  represents  that  upon  a  just  and  true  set- 
tlement of  the  accounts  of  the  said  partnership  business,  it 
would  appear  that  there  is  a  large  balance  due  from  the  said  C. 
D.  to  your  orator,  in  respect  of  the  said  business. 

Your  orator  further  represents  that  the  said  C.  D.  is  using 
the  funds  of  the  said  copartnership  in  rash  speculations  on  his 
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own  aceoimt,  and  is  thereby  in  danger  of  drifting  into  insolv- 
ency ;  and  your  orator  fears  and  charges  that  he  is  in  danger  of 
losing  the  amount  so  due  him  from  the  said  C.  D.  in  respect  to 
the  said  copartnership  dealings  and  transactions.  By  reason 
whereof  the  said  C.  D.  ought  to  be  enjoined  and  restrained  by 
the  injunction  of  this  honorable  court  from  further  collecting 
the  said  copartnership  accounts,  and  from  using  and  further  ap- 
plying the  funds  of  said  firm  to  his  own  use;  and  that  some 
suitable  person  ought  to  be  appointed  by  this  honorable  court 
to  receive  and  take  charge  of  the  books  of  account  of  the  said 
firm,  and  to  collect  the  accounts  due  the  same. 

Forasmuch,  therefore,  as  your  orator  is  without  adequate  rem- 
edy in  the  premises,  except  in  a  court  of  equity;  your  orator 
prays  that  the  said  C.  D.  be  made  a  party  defendant  to  this  bill, 
and  may  be  required  to  make  full  and  direct  answer  to  the 
same,  but  not  under  oaih,  the  answer  under  oath  being  hereby 
waived f^  and  fully  set  forth  a  true  and  just  account  of  all  his 
actings  and  doings  in  respect  to  said  copartnership  business 
since  the  expiration  thereof;  and  that  an  account  may  be  taken 
under  the  direction  of  this  honorable  court,  of  all  and  every 
the  said  copartnership  dealings  and  transactions,  and  that  the 
same  may  be  fully  adjusted,  and  the  respective  rights  of  your 
orator  and  the  defendant  ascertained ;  and  that  the  defendant 
may  be  decreed  to  pay  to  your  orator  what,  if  anything,  shall 
appear  upon  such  account  to  be  due  from  him ;  your  orator  be- 
ing ready  and  willing,  and  hereby  offers  to  pay  to  the  defend- 
ant what,  if  anything,  shall  appear  to  be  due  to  the  defendant 
from  your  orator ;  and  that  some  proper  person  may  in  the 
meantime  be  appointed  by  the  court  as  receiver,  to  take  charge 
of  the  said  partnership  books  of  account,  and  collect  whatever 
m.oney  or  property  may  belong  or  be  due  to  the  said  firm. 

And  your  orator  also  prays  your  honor  to  grant  unto  him  an 
injunction,  restraining  and  inhibiting  the  said  C.  D.,  his  agents 

11  In  West  Virginia  the  practice  oath  unless  waived  by  the  plaintiff 
of  a  waiver  of  the  oath  to  an  an-  which  he  may  do  in  his  bill,  as 
swer  does  not  obtain,  inasmuch  as  shown  in  the  above  form.  However, 
an  answer  is  not  put  in  under  oath  even  in  West  Virginia,  the  plaintiff 
unless  the  bill  is  also  under  oath.  may  waive  the  oath  to  an  answer 
In  Virginia,  as  we  have  seen  (ante,  even  though  his  bill  is  sworn  to  if 
sec.  409),  an  answer  must  be  under       he  so  desires. 
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and  attorneys  from  collecting  or  receiving  any  of  the  debts  due 
and  owing  to  the  said  firm  and  from  using  and  applying  any 
of  the  copartnership  funds  to  his  own  use  until  the  further  order 
of  said  court. 

And  grant  unto  your  orator  such  other  and  further  relief  in 
the  premises  as  equity  may  require  and  to  your  honor  may 
seem  meet, 

J.  D.  C,  A.  B., 

Solicitor  for  Complainant.  By  Counsel. 

(Append  the  affidavit  required  for  the  verification  of  a  plead- 
ing, as  shown  in  form  No.  259,  if  the  suit  he  in  West  Virginia, 
and  append  that  of  No.  263,  if  it  be  in  Virginia. )'^^ 


No.    75.     . 
§896.     For    alimony  without  divorce. 

(After  the  proper  caption  and  commencement  proceed  as 
follows)  : 

That  the  plaintiff  was  married  to  the  defendant  on  or  about 

the day  of ,  18 ;  that  the  issue  of  said  marriage 

is  one  child,  born  on  the day  of ,  18 . 

That  on  or  about  the day  of ,  18 ,  defendant 

sent  plaintiff  away  from  him  and  has  ever  since  refused  to  per- 

1*  The  above  form  is  taken  from  vs.  Hunter,  Banks  &  Co.,  1  Hen.  and 

Puterbaugh's  Ch.  PI.  and  Pr.  (3ded.)  Mun.  363. 
411.  Under    the    ancient    equity   prac- 

When  partnership  accounts  are  tice,  where  one  sued  for  an  account- 
referred  to  a  commissioner  the  court  ing,  it  was  necessary  to  offer  in  his 
will  rule  the  parties  to  produce  be-  bill  to  do  equity  by  an  averment  of 
fore  him  any  books  and  papers  his  willingness  to  pay  any  balance 
which  may  relate  to  the  partner-  that  might  be  found  owing  from 
ship,  but  will  direct  the  commis-  him  to  the  defendant,  but  such  aver- 
sioner  to  disregard  such  parts  as  ment  has  for  many  years  been  pre- 
relate  to  the  private  aflfairs  of  sumed,  and  the  bill  is  not  defective 
either  party.  Calloway  &  Steptoe  if  the  same  is  omitted  therefrom. 
vs.  Tate,  1  Hen.  and  Mun.  9.  Craig   vs.    Chandler,    6    Colo.    543 ; 

In   a    settlement   of   accounts  be-  Continental  Divide  Min.  Invest.  Co. 

tween  copartners,  the  books  of  the  vs.  Bliley,   23  Colo.   160;   Wells  vs. 

copartnership    are    admissible    evi-  Strange,  5  Ga.  22;  Hudson  vs.  Bar- 

dence,   ajid  vouchers  for  every  item  rett,   1   Pars.  Eq.  Cas.    (Pa.)    414. 
need   not  be  produced.     Brichhouse 


1018 


EQUITY    PEOCEDUEE. 


mit  her  to  return ;  contributing  to  her  support  and  maintenance 
separately  and  apart  from  himself. 

That  in  the  month  of  ,  18 ,  said  defendant  ceased 

to  further  provide  for  the  support  of  the  said  plaintiff  and  child ; 
that  at  no  time  since  has  defendant  contributed  or  offered  to 
contribute  in  any  way  for  the  support  and  maintenance  of  said 
plaintiff. 

Plaintiff  further  says  that  she  is  entirely  without  means  to 
support  herself  and  child  during  the  pendency  of  this  suit ;  that 
she  is  without  means  to  carry  on  the  same;  that  her  child,  a 

daughter,  now  years  of  age,  is  wholly  dependent  upon 

plaintiff"  for  support,  maintenance,  care  and  education. 

That  the  defendant  is  a  man  of  means  and  earns  at  least  the 
sum  of dollars  per  month. 

Plaintiff  therefore  prays  that  the  defendant  may  be  re- 
quired to  pay  to  her,  this  plaintiff,  a  reasonable  sum  for  her 
maintenance  and  support  during  the  pendency  of  this  suit,  and 
such  further  sum  as  will  enable  her  to  carry  on  the  same,  and  that 
on  the  final  hearing  of  this  cause  she  may  be  decreed  a  reasona- 
ble alimony  out  of  the  property  and  income  of  the  said  defend- 
ant and  the  costs  of  this  suit ;  and  that  she  may  have  such  other 
and  further  relief  as  to  equity  may  seem  meet  and  as  in  duty 
bound  she  will  ever  pray,  etc. 

C.  J.  H.,  Augusta  Allen, 

Solicitor   for  Plaintiff.  By   Counsel.^^ 

13  The  above  form  i3  taken  sub-  Harding,  144  111.  448,  32  N.  E.  Rep. 
stantially  from  the  record  in  the  206,  21  L.  E.  A.  310. 
case  of  Earle  vs.  Barle,  27  Neb.  In  Garland  vs.  Garland,  50  Miss. 
277,  43  N.  W.  Rep.  118,  20  Am.  694,  in  which  there  is  a  pretty  gen- 
St.  Rep.  667,  which  holds  that  inde-  eral  review  of  the  cases,  the  court 
pendently  of  statutory  authority,  says :  "  Courts  of  equity  in  Amer- 
courts  of  equity  have  the  power  to  ica  should  always  interpose  to  re- 
enforce  the  legal  duty  of  a  husband  dress  wrongs  when  the  complainant 
to  support  his  wife  and  child  in  a  is  without  fair  and  adequate  and 
suit  by  the  wife  for  alimony,  with-  complete  remedy  at  law.  Here  there 
out  reference  to  whether  the  suit  is  is  no  such  process  as  supplicavit, 
for  a  divorce  or  not.  The  same  doc-  nor  a  distinct  proceeding  for  resti. 
trine  is  announced  in  Hogg's  Equi-  tution  of  the  conjugal  relation.  If 
ty  Pr.,  sec.  444.  See  in  this  con-  a  wife  is  abandoned  by  her  hus- 
nectlon    the    case    of    Harding    vs.  band,  without  means  of  support,  a 
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No.    76. 
§897.     For  anmilment  of  marriage  on  the  ground  of  duress. 

(After  the  proper  caption  and  commencement  proceed  as 
folloius) : 

I.  That  the  plaintiflF  is  now,  and  has  been  for  more  than  one 
year  immediately  preceding  the  institution  of  this  suit,  a  resi- 
dent of  the  State  of ,  and  is  now  a  resident  of  the  county 

of ,  in  said  State- 

II.  That  the  plaintiff  married  the  defendant  on  the  - — — 

day  of ,  18 ,  in  the  County  of ,  and  State  of , 

as  will  more  fully  appear  from  the  record  of  his  said  marriage, 
an  attested  copy  whereof  is  herewith  filed,  marked  "  Exhibit  A," 
and  made  part  of  this  bill.^* 

III.  That  at  the  time  of  plaintiff's  said  marriage,  defend- 
ant was  pregnant  with  a  child  which,  for  the  purpose  of  induc- 
ing plaintiff  to  marry  her,  she  falsely  and  fraudulently  repre- 
sented to  be  the  child  of  plaintiff,  but  plaintiff  was  not  in 
fact  the  father  of  said  child,  and  consented  to  such  marriage 
only  when  threatened  by  Richard  Roe,  the  father  of  said  de- 
fendant, with  instant  death  unless  he,  the  said  plaintiff,  should 
consent  to  such  marriage,  he,  the  said  Richard  Roe,  holding  a 
loaded  pistol  pointed  at  said  plaintiff  at  the  time  plaintiff  gave 
his  consent  to  marry  the  said  defendant. 

IV.  That  immediately  after  said  marriage  plaintiff  re- 
turned to  his  father's  home,  and  he  has  never  since  cohabited 
with  said  defendant,  nor  had  any  communication  or  intercourse 
with  her. 

Plaintiff  therefore  prays  that  the  said  marriage  may  be  an- 

bill  in  equity  will  lie  to  compel  the  Rich.   Eq.   282;   Graves  vs.   Graves, 

husband  to  support  the  wife,  with-  36  Iowa,  310,   14  Am.  Rep.  525;   2 

out  asking  for  a  decree  of  divorce."  Bishop    on    Marriage    and    Divorce, 

See    also    Almond    vs.    Almond,    4  sees.  354  et  seq.;  Glover  vs.  Glover, 

Rand.  662,   15  Am.  Dee.   781;   Pur-  16  Ala.  440;  Wray  vs.  Wray,  33  Ala. 

cell  vs.   Purcell,   4  Hen.   and  Slun.  187. 

506 ;    Jelineau   vs.    Jelineau.    2    De-  i*  It    is    necessary    that   the    bill 

saus   Eq.   45;    Prince  vs.   Prince,   1  should  contain  an  averment  of  mar- 
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nulled  and  declared  void  and  of  no  effect,  and  that  he  may  have 
such  other  further  and  general  relief  as  the  court  may  see  fit 
to  grant,  and  as  in  duty  bound  he  will  ever  pray,  etc. 

John  Doe, 
By  Counsel. 
J.  W.  C, 

Solicitor  for  Plaintiff. 


No.   77. 

§898.  For  the  annulment  of  marriage  on  the  ground  that  the 
defendant  had  a  former  wife  living  at  the  time  of  the 
second  marriage. 

(After  the  proper  caption  and  commencement  proceed  as 
follows) : 

That  the  said  plaintiff  and  defendant  were  married  on  the 

day  of  — — ,  18 — — ,  in  the  County  of ,  and  State  of 

West  Virginia. 

That  the  said  plaintiff  has  been  a  resident  of  the  State  of 
West  Virginia  for  more  than  one  year  next  preceding  the  insti- 
tution of  this  suit,  and  is  now  a  resident  of  the  County  of , 

and   State  of  ,  being  the  county  and  State  wherein  the 

Baid  plaintiff  and  defendant  last  cohabited. 

The  plaintiff  further  says  that  after  her  marriage  with  the 

defendant  she  continued  to  live  with  him  until  the day  of 

,  19 ,  when  this  plaintiff  for  the  first  time  ascertained 

that  the  defendant  had  a  former  wife  living  at  the  time  of  his 
marriage  to  this  plaintiff- 

And  plaintiff  now  charges  and  avers  that  the  said  defendant 
was,  on  the  • day  of  ,   18 ,  lawfully  married  to 

riage,   and   this   averment  must  be  lawfully  and   legally   married   unto 

proved,  as  it  is  jurisdictional  in  its  ■ — ,    suflSeiently    avers    the 

character.     Gray  vs.  Gray,   15  Ala.  marriage,  and  in  the  following  cases 

779;  Farley  vs.  Farley,  94  Ala.  501,  it  is  held  that  the  place  where  the 

10  So.   Rep.   646,  33   Am.  St.   Rep.  marriage  was  solemnized  should  be 

141,   in   which    it  is   held    that   an  alleged.     White  vs.  White,  5  N,  H. 

averment  in  a  bill  for  divorce  that  476;   Greenlaw  vs.  Greenlaw,  12  N. 

on  a  certain  day  complainant,  whose  H.  200;  Lattier  vs.  Lattier,  5  Ohio 

maiden  name  was  ,  was  538. 
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,  in  the  County  of  — — ,  and  State  of ,  and  that  the 

said  ,  wife  of  the  said  defendant,  was  living  when  this 

plaintiff  and  defendant  were  married  to  each  other  as  aforesaid. 

Plaintiff  now  prays  that  the  said  marriage  celebrated  be- 
twe^en  this  plaintiff  and  the  defendant  be  annulled,  declared 
void  and  held  for  naught,  and  grant  unto  this  plaintiff  such 
other,  further  and  general  relief  as  to  equity  may  seem  meet  and 
as  in  duty  bound  she  will  ever  pray,  etc. 

W.  O.  P.,  Martha  Kidgeway, 

Solicitor  for  Plaintiff.  By  Counsel."' 


No.  18. 

§899.     In  an  attachment  suit. 

To  the  Honorable  J.  M.  S.,  Judge  of  the  Circuit  Court  of 
M County,  West  Virginia : 

The  bill  of  complaint  of  Henry  H ,  Hannah  H and 

W G M ,  late  partners,  doing  business  as  Davy 

Coal  Company,  against  Mark  P and  F M B , 

late  partners,  doing  business  as  P &  B . 

Plaintiffs  say: — Ist.     That  on  the day  of ,  1900, 

they  entered  into  a  contract  with  the  defendants  whereby  they 
agreed  to  sell  to  defendants,  and  the  defendants  agreed  to  buy 
from  plaintiff's  the  entire  output  of  coal  to  be  mined  by  plaintiffs 
from  their  coal  mines  at  Davy,  West  Virginia,  during  the 
period  of  time  said  contract  was  to  run,  excepting  only  from 
the  operations  of  said  contract  such  quantities  of  coal  as  should 
be  sold  by  the  plaintiffs  to  the  village  trade  at  Davy,  West  Vir- 
ginia. 

2nd.     That  said  contract  was  to  run  from  the  day  of 

,  1900,  to  the  1st  day  of  April,  1901,  unless  said  Davy 

16  This  form  is  adapted  to  suits  sec.    2252,    except    the    grounds    of 

brought   under   the   divorce   laws  of  nullity   mentioned   in   the   first   two 

the    States    of    Virginia    and    West  clauses  of  the  section  of  the  Code  of 

Virginia  as  found  in  the  Code  of  the  the  latter  State  to  which  reference 

latter  State,  Ch.  84,  see.  1 ;  and  in  has  just  been  made, 
the  Code  of  the  former  State,  1887, 
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Coal  Company  should,  during  that  period  of  time,  be  sold  out, 
in  which  case  it  was  understood  the  said  contract  was  to  run 
only  to  the  date  of  sale. 

3rd.     That  the  price  to  be  paid  for  said  coal  was  $1.15  per 

ton,  f.  0.  b.  cars  at  Davy,  West  Virginia,  and  that  on  the 

day  of  each  month,  beginning  with  the day  of ,  1901, 

defendants  were  to  furnish  plaintiffs  a  statement  of  coal  sold 
and  delivered  to  them  by  the  plaintiffs    during    the    previous 

month,  and  that  payment  was  to  be  made  on  said  day  of 

each  month  as  aforesaid,  for  the  coal  so  sold  and  delivered  to 
defendants  during  said  previous  month,  as  shown  by  said  state- 
ment, and  that  the  weight  as  furnished  by  the  Norfolk  &  West- 
ern Railroad  Company  were  to  mutually  govern. 

4th.  That  in  pursuance  of  said  contract  they  sold  and  de- 
livered to  the  defendants  at  the  place  and  within  the  time  afore- 
said, from  their  said  mines,  a  large  quantity  of  coal,  to-wit, 
704.44  tons,  which,  ki  $1.15  per  ton,  the  price  agreed  to  be  paid 
for  said  coal,  amounted  to  a  large  sum  of  money,  to-wit,  $810.00. 

5th.  That,  though  these  plaintiffs  sold  and  delivered  to  the 
defendants  under  said  contract  coal  in  the  quantity  of  704.44 
tons  and  to  the  value  of  $810.00  as  above  set  forth,  yet  the  de- 
fendants have  failed  and  refused  to  pay  to  the  plaintiffs  the 
said  sum  of  $810.00  due  them  for  coal  as  aforesaid,  but  have 
only  paid  them  the  sum  of  $300.00,  leaving  a  balance  of 
$510.00,  long  since  due  the  plaintiffs,  which,  though  often  re- 
quested so  to  do,  the  defendants  have  hitherto  and  still  refuse 
and  fail  to  pay  the  plaintiffs. 

6th.     That  the  defendants,  Mark  P and  F M 

B are  non-residents  of  the  State  of  West  Virginia,  and  that 

said  plaintiffs  have  caused  an  attachment  to  be  issued  from  the 
clerk's  office  of  this,  your  honor's  court,  and  have  had  the  same 

levied  upon  the  interest  of  the  said  defendant,  Mark  P ,  in 

certain  real  estate  situated  in  M County,  West  Virginia. 

The  said  attachment  with  the  officer's  return  thereon  is  her&- 
with  filed,  marked  "  Attachment,"  and  asked  to  be  treated  as  part 
of  this  bill.  Said  plaintiffs  have  also  caused  to  be  duly  docketed 
in  the  clerk's  office  of  the  County  Court  of  M County,  a 


FORMS  OKIGINAL    BILLS.  1023 

notice  of  the  pendency  of  this  suit,  and  the  general  objects 
thereof. 

7th.  Said  plaintiffs  say  they  are  advised  that  they  are  enti- 
tled to  come  into  your  honor's  court  of  equity  and  enforce  the 
payment  of  their  debt,  and  that  the  real  estate  of  the  defendant, 
Mark  P ,  attached  herein,  is  liable  for  their  said  debt. 

8th.  Plaintiffs  therefore  pray  that  a  decree  may  be  entered 
herein,  fixing  the  amount  of  their  debt"  against  the  said  de- 
fendant, and  in  default  of  the  payment  thereof,  that  the  inter- 
est of  the  said  defendant,  Mark  P ,  in  the  land  herein  at- 
tached be  sold  in  satisfaction  of  said  debt,  and  for  general  relief. 
And  your  plaintiffs  will  ever  pray,  etc. 

•     T -L—  H , 

E C M— ," 

Solicitors  for  Plaintiffs. 


No.    79. 

§900.     For  the  establishment  of  the  boundaries  to  real   estate 
in  cases  wherein  they  have  become  confused. 

(After  the  usual  titles  address  and  commencement  proceed 
as  follows) : 

I.  That  the  plaintiff  and  Richard  Roe,  John  Fen  and  Rich- 
ard Den,  the  defendants  herein,  are  the  owners  in  severalty  of  a 

certain  tract  of  land  in  the  District  of ,  County  of  ,- 

and  State  of ;  that  all  of  the  respective  subdivisions  of  said 

tract  are  owned  by  the  said  plaintiff  and  the  said  defendants  and 
are  as  follows:      (Here  describe  the  suidi visions.) 

18  The  above  form  is  taken  almost  without  jurisdiction  in  a  ease  of 
verbatim  from  the  record  in  the  this  kind.  To  the  bill  in  the  ease 
case  of  Hall  vs.  Packard,  51  W.  Va.  just  referred  to  and  from  which  the 
— ,  41  S.  E.  Rep.  142,  and  is  a  prac-  form  above  given  was  taken,  a  de- 
tical  illustration  of  the  form  of  a  murrer  was  interposed  which  was 
bill  in  equity,  jurisdiction  for  which  sustained  by  the  court  below,  but 
rests  upon  attachment.  In  the  ab-  on  appeal  to  the  Supreme  Court  of 
sence  of  statute  authorizing  it  suit  Appeals  of  West  Virginia,  the  ae- 
in  equity  in  which  an  attachment  tion  of  the  court  below  was  re- 
issues, a  court  of  equity  would  be  versed  and  the  demurrer  overruled. 


1024  EQUITY   PEOCEDUEE. 

II.  That  the  boundaries  of  said  tract,  through  the  lapse  of 
time,  carelessness  of  the  occupants,  and  the  absence  of  natural 
monuments,  have  become  confused  and  uncertain. 

III.  That  the  external  lines  of  the  entire  tract  and  those 
describing  the  several  subdivisions  of  it  have  been  obliterated 
so  that  no  one  of  the  defendants  is  occupying  according  to  the 
original  boundaries  of  his  claim,  and  by  reason  of  this  state  of 
affairs,  the  defendants,  Richard  Roe  and  John  Fen,  whose  sub- 
divisions of  the  tract  are  adjacent  to  that  of  the  plaintiff,  are 
encroaching  upon  the  plaintiff's  land. 

IV.  That  the  plaintiff  and  all  of  the  parties  defendant  are 
equally  interested  in  having  said  boundaries  determined  in  one 
action  in  order  to  avoid  a  multiplicity  of  suits^'  at  law, 
which  would  necessarily  have  to  be  resorted  to  if  the  relief 
prayed  for  in  this  suit  be  denied. 

Plaintiff  therefore  prays  that  this  court  may  determine  the 
external  boundaries  of  said  entire  tract  and  the  boundaries  of 
the  respective  subdivisions  thereof,  and  that  he  may  have  such 
other  and  general  relief  as  the  court  may  see  fit  to  grant. 

/.  W.  E.,  John  Doe, 

Solicitor  for  the  Plaintiff.  By  Counsel." 


No.   80. 

§901.     For  the  cancellation  of  a  tax  deed  as  creating  a  cloud  upon 
title  to  real  estate. 

(After  the  usual  title  and  address.) 
Humbly  complaining,  represent  unto  your  honor,  your  ora- 
tors, J H S and  J G M- ,  that  they 

IT  Equity   has  no   jurisdiction  to  prevented  and  that  "  the  boundaries 

run  boundaries   unless   some  equity  have   become    confused    by   lapse    of 

is   superinduced  by  act  of  the  par-  time,  accident  or  mistake,"  the  case 

ties.     Wolcott  vs.  Robbins^  26  Conn.  is   properly   within   the  jurisdiction 

236;  Norris'  Appeal,  64  Pa.  St.  280;  of  equity.     Beatty  vs.  Dixon,  56  Cal. 

Western    Minn.,    etc.,    Co.    vs.    Vir-  619. 

ginia  Cannel   Coal  Co.,   10  W.   Va.  is  The  form  as  given  above  is  con- 

250.     But  where  it  is  shown  that  by  structed  from  the  one  found  in  Beat- 

the  proceedings  in  equity  a  multi-  ty  vs.  Dixon,  supra. 
plicity    of    actions    at    law    will    be 
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are  the  OAvners  of acres  of  land  lying  in District  in 

County,  and  State  of ,  which  was  conveyed  to  your 

orator,  J H S ,  by  J A S ,  by  deed 

dated  March  1,  1811^;  that  said  J H S on  the 

same  day  conveyed  an  undivided  two-thirds  thereof  to  one 
W H Y — — ,  and  that  C E S ,  the  as- 
signee in  bankruptcy  of  said  W H Y ,  by  deed 

dated  March  24.,  1876,  conveyed  the  two-thirds  so  sold  to  W 

H Y to  your  orator,  J- Gr M ;  that  on  the 

13th  day  of  October,  1877,  the  clerk  of  the  County  Court  of 
said  County  of ,  by  a  pretended  tax  deed  of  that  date,  at- 
tempted to  convey  the  whole  of  said  land  to  the  defendant, 

A E ;   and  that  on  February   6,  1880,   said  A 

E conveyed  all  his  title  and  interest  in  the  said  land  to  the 

defendant,  W W . 

Your  orators  further  aver  that  said  land  was  returned  de- 
linquent for  the  alleged  nonpayment  of  the  taxes  due  thereon 
for  the  year  — ■ — ,  and  that  the  same  was  actually  sold  by  the 
sheriff  for  taxes  alleged  to  be  unpaid  upon  said  land  for  the 
year  last  aforesaid 

Your  orators  furui^er  allege  that  the  land  was  not,  in  truth 
and  in  fact,  delinquent  for  the  nonpayment  of  taxes  thereon  for 

the  said  year  of ;  that  the  return  so  made,  if  any  was  made, 

was  not  true ;  that  the  taxes  were  all  paid  on  the  said  land  for 

the  year  of  ,  and  for  the  payment  of  which  your  orators 

hold  a  receipt  from  the  sheriff  of  the  said  County  of  ■ , 

which  is  herewith  filed  as  "  Exhibit  A  "  and  made  part  of  this 
bill. 

Your  orators  further  say  that  they  have  paid  promptly  the 
taxes  upon  said  land  at  all  times,  and  that  they  have  paid  all 

taxes  on  said  land  since  the day  of ,  and  that  neither 

the  said  A E nor  W— —  W has  paid  any  taxes 

since  the  sale  of  said  land  for  the  alleged  nonpayment  of  taxes 
in  the  year  last  aforesaid,  and  that  said  land  has  never  been 
delinquent  at  any  time  for  the  nonpayment  of  any  taxes  what- 
soever due  thereon. 

Your  orators  therefore  pray  that  the  said  A E and 

W W be  made  parties  defendant  to  this  bill,  and  that 
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the  said  tax  deed  as  of  the  date  of  October  IS,  1877,  be  canceled 
and  declared  to  be  null  and  void,  and  grant  unto  your  orators 
such  other,  further  and  general  relief  as  to  equity  may  seem 
meet,  and  as  in  duty  bound  your  orators  will  ever  pray,  etc. 

J H S , 

J G M , 

By  Counsel." 
L- &  H , 


Solicitors  for  the  Plaintiffs. 


No.    81. 

§902.     To  cancel  a  deed  carrsdn^  apparent  title  as  creating  a 
cloud  upon  the  title  of  the  plaintiff. 

The  bill  of  complaint  of  A.  B.  against  J.  K.,  filed  in  the 
Circuit  Court  of County,  West  Virginia. 

Plaintiff  complains  and  says  that  on  the day  of , 

18 ,  E.  P.,  now  deceased,  being  the  owner  in  fee  simple  of 

a  certain  tract  or  parcel  of  land,  described  as  follows:  (Here 
describe  the  same,)  by  his  deed  of  that  date,  duly  executed 
and  acknowledged,  conveyed  the  same  described  premises  to  one 

G.  H. ;  and  that  afterward,  on  the day  of ,  18 , 

the  said  G.  H.,  by  his  deed  of  that  date  duly  execiited  and 

i»  It  will  be  observed  that  in  the  land  except  for  the  year  that  the 
above  form  there  is  no  allegation  land  was  alleged  to  be  delinquent, 
that  the  plaintiffs  are  in  possession  and  on  account  of  which  delinquen- 
of  the  land  mentioned  in  the  bill  at  cy  the  land  was  sold  and  bought  by 
the  time  of  suit  brought.  The  rea-  the  defendants.  It  is  a  rule  of  prac- 
son  for  the  omission  of  this  allega-  tice  obtaining  in.  the  Virginias,  and 
tion  is  that  in  a  suit  to  cancel  a  tax  in  most  other  States  indeed,  that 
deed  as  creating  a  cloud  uponf  title  where  a  purchaser  at  a  tax  sale  has 
to  real  estate,  an  allegation  of  the  paid  any  taxes  properly  due  and 
plaintiff's  possession  is  not  required,  payable,  that  they  must  be  tendered 
this  being  an  exception  to  the  gen-  back  to  him  by  the  plaintiff  before 
eral  rule  in  such  cases.  Ante,  sec.  he  brings  his  suit  in  order  to  suc- 
116.  ceed  in  the  cause.  Morris  vs.  Rose- 
It  further  appears  from  an  al-  berry,  46  W.  Va.  24,  32  S.  E.  Rep. 
legation  in  said  bill  that  the  defend-  1019. 
ants  have  paid  no  taxes  ort  the  said 
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acknowledged  conveyed  the  said  premises  to  B.  B.,  late  of  • 
but  now  deceased,  the  father  of  this  plaintiff. 


This   plaintiff  further  represents  that  on  the  — ■ —  day  of 
,  18 ,  the  said  B.  B.  departed  this  life  intestate,  leaving 


this  plaintiff  his  only  heir-at-law,  by  means  whereof  this  plaintiff 
became,  and  now  is,  the  owner  in  fee  simple  of  the  said 
premises. 

This  plaintiff  further  represents  that  up  to  and  at  the  time 
of  the  conveyance  from  the  said  G.  H.  to  the  said  B.  B.,  the 
said  premises  were  vacant  and  unoccupied ;  that  soon  after  this 
plaintiff's  father  purchased  said  lands  he  took  possession  and 
commenced  the  improvement  of  the  same,  and  the  said  prem- 
ises are  now  in  a  full  state  of  cultivation,  with  a  valuable  dwell- 
ing house,  barn  and  other  improvements  thereon;  and  that  the 
same  have  been  in  the  actual  use,  occupation  and  possession  of 
the  said  B.  B.  and  this  plaintiff  ever  since  the  said  purchase 
by  the  said  B.  B.  from  the  said  G.  H. 

This  plaintiff  further  represents  that  all  the  said  deeds  of 
conveyance,  except  the  deed  from  the  said  E.  F.  to  the  said  G. 
H.,  were  duly  recorded  in  the  clerk's  office  of  the  County  Court 
of  said  county  soon  after  the  same  were  executed  and  delivered ; 
that  the  said  deed  of  conveyance  from  the  said  E.  E.  to  the 
said  G.  H.,  by  some  accident  or  oversight  on  the  part  of  the  said 

G.  H.,  was  not  recorded  until  the  day  of ,  18 -, 

and  that  one  J.  K.,  the  defendant  hereinafter  named,  who  is  a 
speculator  in  lands  and  defective  titles,  discovered,  by  some 
means  that  there  was  no  deed  on  record  from  the  said  E.  F., 
deceased,  and  that  there  was  a  link  wanting  in  the  chain  of  this 
plaintiff's  title  to  said  premises,  well  knowing  that  this  plaintiff 
was  in  possession  of  the  same,  claiming  title  thereto  in  fee,  on 

the day  of ,  18 ,  made  application  to  D.  F.  and 

C.  E.,  the  sons  and  only  heirs-at-law  of  the  said  E.  E.,  deceased, 
as  it  is  claimed,  the  said  E.  F.  then  having  been  dead  for  a 
long  space  of  time,  and,  by  some  means  or  representations,  pro- 
cured a  quitrclaim  deed  of  conveyance  from  the  said  D.  E.  and 
C.  F.  as  the  heirs-at-law  of  the  said  E.  F.  for  the  said  described 

premises;  and  on  the day  of ,  18 ,  filed  the  same 

for  record  in  the  said  clerk's  ofiiee  in  said  county,   and,   by 
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reason  of  his  said  deed  being  first  of  record,  and  in  order  to 
annoy  and  vex  this  plaintiff  in  the  premises,  now  sets  up  and 
claims  title  to  the  said  lands  as  against  this  plaintiff,  but  iv- 
fuses  to  commence  a  suit  at  law  against  this  plaintiff  to  try 
title  to  the  said  premises. 

This  plaintiff  further  represents  that  the  said  deed  of  con- 
veyance of  the  said  D.  F.  and  C.  F.  to  the  said  J.  K.,  by  reason 
of  the  same  having  been  first  placed  on  record  in  the  recorder's 
office  of  said  county,  is  a  cloud  upon  the  title  of  this  plaintiff  in 
said  premises,  and  tends  to  depreciate  the  value  and  sale 
thereof. 

Plaintiff  therefore  prays  that  the  said  deed  of  conveyance 
from  the  said  D.  F.  and  C.  F.  to  the  said  J.  K.,  bearing  date  on 

the ■  day  of ,  18 ,  as  aforesaid  to  the  said  premises, 

may  be  set  aside  and  declared  void  as  against  this  plaintiff,  as 
a  cloud  upon  the  title  of  this  plaintiff,  and  that  the  said  deed 
may  be  delivered  up  to  be  canceled  and  that  the  plaintiff  may 
have  such  other,  further  and  general  relief  in  the  premises  as 
equity  may  require  and  as  to  the  court  may  seem  meet. 

J.  C.  W.,  A.  B., 

Solicitor  for  the  Plaintiff.  By  Counsel.^" 


Wo.    82. 

§903.     To  cancel  contract  of  sale  as  creating  cloud  upon  title  to 
real  estate. 

(After  the  usual  title,  address  and  commencement.) 
Your  orator,  A.  B.,  respectfully  represents  unto  your  honor 
that  your  orator  is  the  ovmer  of  and  seized  in  fee  simple  of  a 

certain  tract  or  parcel  of  land  situate  in  the  District  of , 

County  of ,  and  State  of ,  of  which  land  your  orator  is 

20  This   form   is   founded    upon   -a,  125,    sec.     37,     and   to   the   practice 

similar     one     appearing    in    Puter-  obtaining  in  Virginia.     As  to  juris- 

baugh's  Ch.   PI.  and  Pr.    {3d   ed.),  diction    in   equity   for   the   removal 

pp.    658-660,    and    adapted    to    the  of  cloud  upon  title  to  real  estate,  see 

simpler  form  prescribed  by  the  stat-  Hogg.  Eq.  Princ.,  sees.  46,  47. 
ute    of    West    Virginia,    Code,    Ch. 
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in  the  actual  possession  and  which  is  more  fully  described  in  the 
deed  therefor  to  your  orator,  an  attested  copy  of  which  is  here- 
with filed,  marked  "  Exhibit  A,"  and  made  part  of  this  bill ; 
and  your  orator  was  such  owner  of  said  land  at  the  time  of  the 
inequitable  acts  of  the  defendant  hereinafter  set  forth. 

Your  orator  further  represents  unto  your  honor  that  on  the 

day  of -,  18 ,  one  C.  D.,  one  of  the  defendants 

hereinafter  named,  applied  to  your  orator  and  represented  that 
he  was  the  agent  of  the  Roch  River  College  Association,  and  as 
such  was  about  to  ptirchase  lands  in  the  vicinity  of  the  above 
described  premises,  and  obtained  from  your  orator  a  proposition 
for  the  sale  of  said  premises,  which  proposition  is  in  writing  and 
will  more  fully  appear  from  the  said  writing  itself,  a  copy  of 
which  is  herewith  filed,  marked  "  Exhibit  B,"  and  made  part 
of  this  bill. 

Your  orator  further  represents  that  the  said  C.  D.  at  the  time 
of  the  making  of  such  proposition,  requested  your  orator  to  give 
him  ten  days'  refusal  upon  the  terms  mentioned  therein,  which 
your  orator  refused  to  do,  but  did  tell  him  that  if,  within  the 
next  ten  days  after  that,  he  received  an  offer  to  purchase  the 
said  premises,  he  would  advise  the  said  C.  D.  of  such  offer  be- 
fore selling  the  same.  Your  orator  further  represents,  that 
yovir  orator  saw  the  said  C.  D.  almost  daily  for  the  next  ten 
days  after  the  making  of  the  said  proposition ;  that  the  said  C. 
D.  never  notified  your  orator  during  that  time  of  any  acceptance 
of  said  proposition;  and  that  afterward,  on  the  SOth  day  of 
■  January,  1869,  your  orator  and  the  said  C.  D.  met,  and  by 
mutual  consent,  the  said  proposition  was  abandoned ;  that  after- 
ward, on  the  1st  day  of  Fehruary,  1869,  your  orator  contracted 
to  sell  an  undivided  half  of  the  said  premises  to  one  E.  F. ;  and 
afterward  on  the  10th  day  of  Fehruary,  1869,  your  orator 
bound  himself  to  convey  five  acres  of  the  said  premises  to  — ■ — 
County,  for  the  purposes  of  a  Normal  School;  that  on  tlic  8th 
day  of  the  same  month,  the  Park  bill  passed  one  branch  of  the 
legislature,  and  was  expected  to  pass  the  other  branch,  which 
would  greatly  enhance  the  value  of  said  premises ;  that  after- 
ward, on  the  I7th  day  of  February,  1869,  the  said  C.  D.  applied 
■to  your  orator  and  offered  to  pay  him dollars,  and  take  a 
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contract  for  the  sale  of  said  premises,  which  offer  your  orator 
declined,  and  declared  the  said  former  propoeal  abandoned. 

Your  orator  further  represents  that  on  the  18th  day  of  Feh- 
ruary,  1869,  the  said  C.  D.,  in  order  to  defraud  your  orator, 
and  to  compel  your  orator  to  make  sale  of  said  premises  to  him 
under  said  proposition,  wrote,  under  the  said  proposal,  the  fol- 
lowing words,  to-wit :  "  The  above  proposal  accepted,  and  notice 
given  February  18,  1869.  C.  D."  And  afterward,  on  the  26th 
day  of  March,  1869,  caused  the  said  proposal  and  acceptance  to 

be  recorded  in  the  recorder's  office  of County,  wherein  the 

said  premises  are  situated. 

Your  orator  further  represents,  that  afterward  the  said  C.  D. 
assigned  the  said  proposal  to  one  G.  H.,  of,  etc.,  another  defend- 
ant hereinafter  named,  who  now  pretends  to  hold  the  same  as  a 
valid  contract  with  your  orator. 

Your  orator  further  represents  that  the  said  proposal,  with 
the  said  acceptance  thereunder  written,  and  recorded  as  afore- 
said, is  a  cloud  upon  your  orator's  title  in  the  said  premises,  and 
has  the  effect  to  greatly  depreciate  the  value  thereof,  and  to 
prevent  your  orator  from  making  sale  of  the  same. 

Forasmuch,  therefore,  as  your  orator  is  without  remedy  in 
the  premises,  except  in  a  court  of  equity,  your  orator  prays  that 
the  said  C.  D.  and  G.  H.,  who  are  made  parties  defendants  to 
this  bill,  may  be  required  to  make  full  and  direct  answer  to 
the  same,  hut  not  under  oath,  the  answer  under  oath  being 
hereby  waived;  and  that  the  said  supposed  contract  may  be  de- 
clared null  and  void,  and  as  a  cloud  upon  the  title  to  said  real 
estate  of  your  orator  may  be  removed,  and  be  delivered  up  to  be 
canceled ;  and  that  your  orator  may  have  such  other  and  further 
relief  in  the  premises  as  equity  may  require,  and  to  your  honor 
shall  seem  meet. 

A.  B., 

M.  S.  P.  By  Counsel." 

Solicitor  for  the  Plaintiff. 

21  The  note  to  Form  No.  73,  with  tions  as  to  this  matter  will  be  omit- 

referenee  to  the  waiver  of  the  oath  ted. 

to  an   answer,   applies  here,   and  in  The    form   here    given    is,    in   the 

the   forms   that   follow   the   allega-  main,  taken  from  Puterbaugh's  Ch. 
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No.    83. 

§904.     For  the  cancelling  or  rescission  of  an  instrument  on  the 
ground  of  fraud. 

(After  the  proper  title,  address  and  commencement. ) 

I.  That  on  the day  of ,  19 ,  the  plaintiff  was 

the  owner  in  fee  of  a  certain  tract  of  land  situate  in  the  District 

of  ,  in  the  County  of  ,  and  State  of  ',  which  is 

more  fully  described  in  a  deed  to  this  plaintiff  for  the  said  land 

made  by  one  L.  P.,  which  deed  bears  date  as  of  the day  of 

',   18 — — ,   and  duly  recorded   in  the  clerk's  office  of  the 

County  Court  of  County,  in  the*  State  of  ,  in  deed 

book  No.  ,  page  — — ,  to  which  reference  is  hereby  made 

for  a  further  description  of  said  land.^" 

II.  The  plaintiff  further  says  that  on  said  day  defendant 
applied  to  the  plaintiff  to  purchase  the  same,  and  as  the  plaintiff 
resided  at  the  distance  of  about  five  hundred  miles  from  said 
land  and  knew  nothing  of  its  value,  or  of  the  improvements  be- 
ing made  in  its  vicinity  tending  to  enhance  the  value  thereof, 
he  applied  to  the  defendant,  who  was  well  acquainted  with  the 
same,  as  to  its  location  and  the  improvements  being  made  in  its 
vicinity.  That  the  defendant  thereupon  informed  plaintiff 
that  the  land  was  situate  five  miles  from  any  settlement,  and 
that  he  knew  of  no  improvements  being  made  in  that  vicinity 
calculated  to  enhance  the  value  thereof. 

III.  That  relying  upon  said  representations  of  said  defend- 
ant the  plaintiff  sold  and  conveyed  said  land  to  him  for  the 
sum  of  $ . 

PI.  and  Pr.    (3d  ed.),  pp.  662,  663,  a  bill  of  this  kind,  see  (mte,  sec.  116. 

which  cites  the  case  of  Laxmon  vs.  As  to  the  different  eases  of  which 

Jordon,  56  111.  201,  which  holds  that  a,  court  of  equity  will  take  cogniz- 

an  agreement  for  the   sale  of  land  anoe  to  remove  cloud  upon  the  title 

not    accepted    within    a    reasonable  to    real   estate,    see   Hogg's   Equity 

time,    but   which   is   accepted   after  Principles,  sees.  46,  47. 

the  lapse  of  such  time  and  recorded,  As  to  who  are  neqessaa-y  parties 

constitutes  a  cloud  upon  the  title  of  to  a  suit  to  remove  cloud  upon  title 

realty  which  a  court  of  equity  will  to  realty,  see  ante,  sec.  48. 

remove.  '^  The  form  here  given  refers  to  a 

As  to  the  essential  allegations  of  public  record,  accessible  to  all  for  a 
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IV.  That  at  the  time  said  defendant  made  said  representa- 
tions the  settlement  extended  to  said  land,  and  the  city  of , 

containing  three  thousand  inhabitants,  was  less  than  one  mile 
therefrom,  and  that  said  premises,  at  the  time  of  the  execution 

of  said  deed,  were  well  worth  in  cash  the  sum  of  $ ,   of 

all  which  the  defendant  was  well  aware  at  the  time  he  made 
said  false  and  fraudulent  representations,  but  of  which  the 
plaintiff  had  no  knowledge  whatever. 

V.  That  as  soon  as  plaintiff  discovered  that  said  representa- 
tions were  false,  to-wit,  on  the  day  of ,  18 ,  he 

applied  to  the  defendant  and  tendered  to  him  said  sum  of  $ 

so  paid  for  said  premises,  and  requested  him  to  reeonvey  the 
same  to  plaintiff,  which  he  refused  to  do. 

VI.  That  plaintiff  therefore  brings  said  sum  of  $ into 

court  for  the  purpose  of  having  the  same  delivered  to  the  de- 
fendant, when  he  will  accept  the  same,  and  reeonvey  said  prem- 
ises to  the  plaintiff. 

Plaintiff  therefore  prays  that  the  deed,  from  this  plaintiff  to 

the  defendant,  bearing  date  on  the day  of ,  18 , 

whereby  said  land  was  conveyed  by  this  plaintiff  to  the  said  de- 
fendant, be  canceled  and  declared  null  and  void  and  of  no  effect 
whatever,  and  that  the  title  to  the  said  land  be  quieted  and  con- 
firmed in  the  plaintiff,  and  grant  unto  the  plaintiff  such  other 
and  general  relief  as  to  equity  may  seem  meet. 

J.  D.  M.,  A.  B., 

Solicitor  for  the  Plaintiff.  By  Counsel.  ^^ 

description  of  the  real  estate  men-  On  the  subject  of  the  law  relating 
lioned  in  the  deed.  This  is  suiE-  to  the  canceling  of  instruments  on 
cient  for  the  purposes  of  the  suit,  the  ground  of  fraud,  see  the  follow- 
although  it  is  usual  to  file  attested  ing:  Jones  vs.  McGruder,  87  Va. 
copies  of  registered  or  recorded  in-  360,  12  S.  E.  Rep.  792;  Sands'  Suit 
struments  as  exhibits  with  the  bill,  in  Equity  (2d  ed. ),  646-648;  Mc- 
when  they  become  part  of  the  plead-  Clanahan  vs.  Ivanhoe  Land  and  Im- 
ings  as  fully  as  if  they  were  writ-  provement  Co.,  —  Va.  — ,  38  S.  E. 
ten  out  in  extenso.  Rep.  450;  Wilson  vs.  Hundley,  96 
23  This  form  is  based  on  one  found  Va.  96,  30  S.  E.  Rep.  492  ;  Fish- 
in  2  Thornton  Pr.  Forms  at  page  bum  vs.  FerguBon,  84  Va.  87,  4  S. 
1444,  and  well  illustrates  the  doc-  E.  Rep.  575;  Hogg's  Equity  Princi- 
trine  that  equity  will  cancel,  an  in-  pies,  sees.  166-180,  where  tlie  sub- 
strument  obtained  by  fraud.  ject  is  discussed. 
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No.  84. 

§905.     For  the  cancellation  of  a  written  instrument  on  the  ground 
of  undue  influence. 

State  of  ■ 


1 

County,  to-wit : 

In  the  Circuit  Court  of  said  county, Rules,  190- 

J.  M.  J.,  M.  E.  B.,  K  M.  M.,  E.  W. 

J.,  J.  K.  J.  and  M.  T.  J.,  the  last 

three  of  whom  are  infants  suing  by 

their  mother  and  next  friend,  S.  E.  J.        j-         In  Chancery. 

Plaintiffs. 
VS. 
J.  E.  A.,  Defendant. 

To  the  Honorable  ,  Judge  of  the  Circuit  Court  of  said 

County : 

Complaining  shew  unto  your  honor  your  orators,  J.  M.  J., 
M.  E.  B.,  ]S3".  M.  M.,  E.  W.  J.,  J.  K.  J.  and  M.  T.  J.,  the  last 
three  of  whom  are  infants  under  the  age  of  twenty-one  years, 
suing  by  their  mother  and  next  friend,  S.  E.  J.,  that  they  are 
the  children  and  heirs  at  law  of  J.  E.  J.,  deceased,  who  died  in- 
testate on  the day  of ,  18 ,  in County,  and 

State  of  — — ;  that  on  the day  of ,  18 ,  the  said 

J.  E.  J.,  then  in  life,  was  the  owner  of  a  certain  tract  or  parcel 

of  land,  situate  in  the  District  of ,  Countj^  of ,  and 

State  of  — - — ,  containing  four  hundred  acres,  and  more  fully 
described  in  a  deed  held  by  him  therefor  and  duly  of  record  in 

the  clerk's  ofEce  of  the  County  Court  of County  and  State 

of  ,  an  attested  copy  of  which  is  herewith  filed  as  "  Ex- 
hibit A  "  and  made  part  of  this  bill. 

Your  orators  further  shew  unto  your  honor  that  on  the  day 
and  year  aforesaid  and  for  some  months  prior  thereto  the  said  J. 
E.  J.  was  more  than  80  years  old,  sick,  and  greatly  enfeebled, 
both  in  body  and  liiind,  and  by  reason  thereof  easily  suscep- 
tible to  the  influence,  arts,  and  persuasions  of  others,  and  dur- 
ing said  period  of  time  the  defendant,  J.  R.  A.,  who  was  a  near 
relative  of  said  J.  E.  J.,  well  knowing  his  weak  and  enfeebled 
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condition  as  aforesaid,  and  corruptly  contriving  and  intending 
to  profit  thereby,  and  to  defraud  the  said  J.  E.  J.  out  of  said 
farm,  made  frequent  visits  to  him,  and  by  means  of  continuous, 
persistent,  and  undue  persuasion  and  importunity,  and  undue, 
corrupt,  and  overpowering  influence  exercised  by  the  said  J. 
E.  A.,  over  and  upon  the  said  J.  E.  J.,  so  wrought  upon  the 
mind  and  inclinations  of  said  J.  E.  J.  as  that  oji  said  day 
the  said  J.  E.  A.,  procured  from  said  J.  E.  J.  an  agreement  in 
writing,  whereby  said  J.  E.  J.  agreed  and  undertook,  without 
any  consideration  therefor  whatever,  at  the  time  paid  or 
given  by  the  said  J.  K.  A.,  and  without  the  said  J.  K.  A.  having 
promised  or  agreed  to  return  or  pay  any  reasonable  or  adequate 
consideration  therefor,  to  convey  to  said  J.  K.  A.  the  lands  and 
farm  aforesaid ;  and  pursuant  to  said  agreement,  said  J.  R.  A. 
on  said  grounds  procured  from  said  J.  E.  J.  in  consummation 
of  said  agreement,  certain  deeds  of  conveyance,  which  were 
then  executed  by  said  J.  E.  J.  to  said  J.  K.  A.,  and  which  pur- 
ported to  convey  in  fee  simple  said  lands  to  said  J.  E.  A. ;  nor 
has  said  J.  E.  A.  ever  paid  or  given  any  consideration  for  said 
deeds  whatever. 

Your  orators  further  represent  unto  your  honor  that  at  the 
time  of  the  execution  of  the  agreement  and  conveyances  afore- 
said, said  lands  were  of  the  value  of  $ . 

Your  orators  further  shew  unto  your  honor  that  neither  said 
agreement  nor  said  deed  was  the  act  or  deed  of  said  J.  E.  J., 
but  the  same  were  procured  by  said  J.  E.  A.  through  the  cor- 
rupt, fraudulent,  and  dishonest  practices  and  means  aforesaid, 
by  which  the  will  and  intent  of  said  J.  E.  J.  were  by  the  said 
J.  E.  A.  wholly  overpowered  and  controlled. 

Your  orators  further  shew  unto  your  honor  that  at  the  time 
said  J.  E.  J.  made  said  deed  he  had  many  relatives,  who  were 
nearer  of  kin  to  him  than  the  said  J.  E.  A.,  and  were  the 
proper  subjects  of  his  bounty,  which  relatives  and  next  of  kin 
are  the  plaintiffs  to  this  bill. 

Your  orators  further  represent  unto  your  honor  that  after 
the  death  of  the  said  J.  E.  J.,  and  prior  to  the  commence- 
ment of  this  suit,  your  orators  disaffirmed  these  deeds  and 
agreement  and  notified  the  said  J.  E.  A.  that  the  same  had 
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been  procured  by  fraud  and  undue  practices  aforesaid,  and 
they  would  not  be  bound  by  the  same.  Whereupon  the  said 
J.  K.  A.  declared  he  was  the  exclusive  owner  of  said  lands 
by  virtue  of  said  deeds ;  that  he  had  it  solid  and  proposed  to 
hold  the  same. 

Your  orators  further  represent  unto  your  honor  that  they 
were  in  possession  of  the  said  land  at  the  time  of  the  death  of 
the  said  J.  E.  J.,  having  gone  to  the  home  of  the  said  J.  E.  J., 
at  his  instance  about  two  months  prior  to  his  death,  and  were 
living  on  the  said  lands  and  making  their  home  with  the  said 
J.  E.  J.,  along  with  their  said  mother,  S.  E.  J.,  and  the  said 
plaintiffs  are  now  in  possession  of  the  said  lands,  but  the  said 
J.  R.  A.  threatens  to  eject  and  oust  them  from  the  possession 
thereof  under  and  by  virtue  of  his  said  pretended  deeds. 

Tour  orators  further  represent  unto  your  honor  that  the 
said  J.  E.  A.  obtained  two  deeds  from  the  said  J.  E.  J., 
embracing  all  of  his  said  lands,  one  of  which  bears  date  on 

the day  of ,  18 ,  and  the  other  on  the day  of 

,    18 ,    and   are  recorded   in  the  clerk's   office   of  the 

county  court   of  county,   copies  of  which   are   herewith 

filed  as  "  Exhibits  A.  and  B.,"  respectively,  and  made  part  of 
this  bill. 

Your  orators  therefore  pray  that  the  said  deeds  and  each  of 
them  may  be  cancelled,  set  aside  and  held  for  naught  as  creating 
a  cloud  upon  the  title  of  said  lands  now  owned  by  these  plain- 
tiffs as  the  sole  heirs  of  the  said  J.  E.  J.,  and  grant  unto  these 
plaintiffs  such  other,  further  and  general  relief  as  to  equity 
may  seem  meet  and  as  in  duty  bound  they  will  ever  pray,  etc. 

J.  M.  J.,  M.  E.  B.,  K  M.  M.,  E.  W.  J., 
J.  K.  J.,  and  M.  T.  J.,  the  last  three 
of  whom   are   infants   suing   by   their 
mother  and  next  friend,  S.  E.  J., 
&H., 
Solicitors  for  the  Plaintiffs.  By  Counsel." 

2*  The  above  form  will  show  the  "  Undue  influence  is  a  species  of 

allegations   usually  made  in  a  bill  fraud  and  so  numerous  and  diver- 

to  set  aside  a  deed  or  other  instru-  sified    are    the    instances     wherein 

ment  procured  by  undue  influence.  it   has   been   exerted,    and   so    wide 
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Xo.  85. 


§906.    For   the    cancellation    of    a   written   instrument    on  tlie 
ground  of  mental  incapacity. 

(After  the  proper  caption  and  commencement.) 

These  plaintiffs  complain  and  say  that  on  the  day  of 

,  18 ,  W — • —  B ,  of County,  died  intestate, 


the  field  wherein  it  may  workj  by 
reason  of  the  condition  and  cir- 
cumstances of  the  person  influenced, 
tliat  courts  of  equity  have  not  fet- 
tered themselves  by  the  adoption  of 
any  fixed  or  determinate  rules  pre- 
scribing the  bounds  of  legitimate 
influence,  by  defining  that  which 
is  undue.  The  effect  of  all  acts 
must  depend  upon  the  relations  of 
the  parties  to  them,  and  the  char- 
acter, strength  and  condition  of 
each,  and  be  determined  by  the  ap- 
plication of  sound  sense  to  each 
given  case.  Thus  the  same  or  sim- 
ilar acts  may  be  trifling  and  of  no 
importance  in  the  ease  of  one  per- 
son and  overmastering  in  the  case 
of  another.  Notwithstanding,  how- 
ever, this  absence  of  rules,  there 
are  a,  few  general  principles  that 
the  courts  have  found  safe  and  use- 
ful in  applying  as  mere  indicia  of 
the  character  of  influence  in  a  given 
case,  or,  more  properly  speaking,  as 
simple  rules  of  evidence  to  be  ap- 
plied in  determining  the  question 
of  undue  influence.  Thus^  it  is  a 
well-settled  doctrine  that  extreme 
kindness  and  attention  shown  by 
those  interested  will  not  constitute 
undue  influence;  nor  suggestions 
and  advice  addressed  to  the  judg- 
ment. But  any  importunity  which 
cannot  be  resisted  is,  or  may 
amount  to,  undue  influence."  Hogg's 
Equity  Principles,  sec.  53. 

Numerous  cases  are  cited  in  svip- 
port  of  the  doctrine  just  announced 


in    the    author's    work    on    Equity 
Principles. 

In  Yount  vs.  Yount,  144  Ind. 
133,  43  N.  E.  Rep.  138,  the  court 
in  its  opinion  says,  "  Undue  influ- 
ence generally  occurs  when  one  of 
the  parties  is  weak  in  intellect,  or 
is  so  situated  or  related  to  the 
other  party  as  to  be  under  his  in- 
fluence. What  the  relation  may  be 
is  not  material,  if  confidence  is 
reposed  and  infiuence  obtained. 
When  one  of  the  parties  is  old  and 
feeble,  illiterate,  and  weak-minded, 
from  sickness  or  other  cause,  very 
slight  circumstances  will  cast  the 
burden  on  the  other  party. 

In  support  of  this  doctrine  just 
announced  the  learned  judge  cites 
the  following  cases :  Wray  vs.  Wray, 
32  Ind.  120;  Ikerd  vs.  Beavers,  106 
Ind.  483,  488-490,  7  N.  E.  Rep. 
326,  and  cases  cited ;  McCormick  vs. 
Malin,  5  Blackf.  509;  Ashmead  vs. 
Reynolds,  134  Ind.  139,  33  N.  E. 
Rep.  763,  and  cases  cited;  Id.,  39 
Am.  St.  Rep.  238,  and  note  on 
page  244;  Stumph  vs.  Miller  (Ind. 
Sup.),  41  N.  E.  Rep.  812;  Hard- 
ing vs.  Handy,  11  Wheat.  125; 
Harding  vs.  Wheaton,  2  Mason,  378 
Fed,  Cas.  No.  6,051 ;  Parker  vs. 
Parker,  45  N.  J.  Eq.  224,  16  Atl. 
Rep.  537;  Giles  vs.  Hodge,  74  Wis. 
360,  43  N.  W.  Rep.  163;  Hemphill 
vs.  Holford,  88  Mich.  293,  50  N. 
W.  Rep.  300;  Cowee  vs,  Cornell,  75 
N.  Y,  99;  Greene  vs.  Roworth  (N. 
Y,  App.),  21  N.  E.  Rep.  165;  Bar- 
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leaving  the  plaintiffs  and  defendants  as  his  sole  heirs-at-law. 
That  at  the  time  of  his  death  the  said  W B was  sev- 
enty-three years  of  age. 


Hard  vs.  Gantz,  140  N.  Y.  249,  35 
N.  E.  Rep.  430;  1  Story,  Eq.  Jur., 
sec.  239;  2  White  &  T.  Lead.  Cas. 
Eq.  1206-1210,  1230-1250;  2  Pom. 
Eq.  Jur.,  sec.  947;  27  Am.  &  Eng. 
Enc.  Law,  453-459,  461,  489. 

In  Wray  vs.  Wray,  32  Ind.,  at 
p.  133,  the  following  is  quoted  and 
approved :  "  Where  a  party  is  weak 
and  enfeebled  in  mind  by  reason  of 
age,  or  from  any  other  cause,  and 
another  takes  advantage  of  such 
weakness,  and  by  any  artifice  or 
cunning,  or  undue  influence  he  may 
possess,  or  by  any  improper  prac- 
tices, induces  such  person  to  ex- 
ecute a  contract,  which  in  the  free 
use  and  exercise  of  his  deliberate 
judgment  he  would  not  have  en- 
tered into,  such  a  contract  would 
be  set  aside  for  fraud."  In  8  Amer. 
&  Eng.  Enc.  Law,  649,  undue  in- 
'  fluenee  is  defined  to  be  '  any  im- 
proper or  wrongful  constraint, 
machination,  or  urgency  of  persua- 
sion, whereby  the  will  of  a  person 
is  overpowered,  and  he  is  induced 
to  do  or  forbear  an  act  which  he 
■would  not  do,  or  would  do,  if  left 
to  act  freely.'  It  generally  occurs 
where  one  of  the  parties  is  weak 
in  intellect,  or  so  situated  or  re- 
lated to  the  other  as  to  be  pecu- 
liarly under  his  influence.  It  mat- 
ters not  what  the  relation  is,  if  con- 
fidence is  reposed  and  influence  ob- 
tained.' "  And  the  same  authority, 
in  a  note,  adds :  "  Where  one  of 
the  parties  is  very  old  and  feeble, 
illiterate,  weak-minded,  or  intox- 
icated, very  slight  additional  cir- 
cumstances of  suspicion  will  cast 
the  burden  on  the  other  party.  In 
AUore  vs.  Jewell,  94  U.  S.  506,  Mr. 


Justice  Field,  speaking  for  the 
court,  said :  "  It  is  not  necessary, 
in  order  to  secure  the  aid  of  equity,' 
to  prove  that  the  deceased  was  at 
the  time  insane,  or  in  such  a  state 
of  mental  imbecility  as  to  gender 
her  entirely  incapable  of  executing 
a  valid  deed.  It  is  sufficient  to  show 
that,  from  her  sickness  and  infirm- 
ities, she  was  at  the  time  in  a  con- 
dition of  great  mental  weakness, 
and  that  there  was  gross  inadequacy 
of  consideration  for  the  convey- 
ance. From  these  circumstances, 
imposition  or  undue  influence  will 
be  inferred.  In  the  case  of  Hard- 
ing vs.  Wheaton,  reported  in  2  Ma- 
son, 378,  a  conveyance  executed  by 
one  to  his  son-in-law,  for  a  nom- 
inal consideration,  and  upon  a  ver- 
bal arrangement  that  it  should  be 
considered  as  a  trust  for  the  main- 
tenance of  the  grantor,  and  after 
his  death  for  the  benefit  of  his 
heirs,  was,  after  his  death,  set  aside, 
except  as  security  for  actual  ad- 
vances and  charges,  upon  applica- 
tion of  his  heirs  on  the  ground  that 
it  was  obtained  from  him  when  his 
mind  was  enfeebled  by  age  and 
other  causes.  '  Extreme  weakness,' 
said  Mr.  Justice  Story,  in  deciding 
the  case,  '  will  raise  an  almost 
necessary  presumption  of  imposi- 
tion, even  when  it  stops  short  of 
legal  incapacity;  and  though  a,  con- 
tract, in  the  ordinary  course  of 
things,  reasonably  made  with  such 
a  perscjn  might  be  admitted  to 
stand,  yet,  if  it  should  appear  to 
be  of  such  a  nature  as  that  such 
a  person  could  not  be  capable  of 
measuring  its  extent  or  importance, 
its  reasonableness  or  its  value,  fully 
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These   plaintiffs   further   say  that  the   said  W B- 


was  seized  as  owner  in  fee  of  a  number  of  tracts  of  land  in 
said  county,  containing  in  all  about  2100  acres 

These  plaintiffs  further  say  that  on  the  day  of  , 

18 ,  the  said  W B signed  and  delivered  a  deed 

to  the  defendants,  J B and  L B ,  for  four 

valuable  tracts  of  land,  two  of  said  tracts  known  as  the  Fnavel 
land,  another  containing  159  acres,  and  the  other  tract  contain- 
ing 29  acres,  all  of  which  will  more  fully  and  at  large  appear 
from  said  deed  itself,  an  attested  copy  of  which  is  herewith 
filed,  marked  "  Exhibit  A,"  and  made  part  of  this  bill. 

These    plaintiffs    further    say   that   th6   tracts    of   land   not 

embraced    in   said    deed    and   owned   in   fee   by   said   W 

B at  the  time  of  his  death,  are  described  in  three  several 

deeds  made  to  the  said  W B by  the  grantors  therein 

named,  copies  of  which  several  deeds  are  herewith  filed,  marked 
respectively  Exhibits  B,  C  and  D,  and  made  part  of  this  bill. 

These  plaintiffs  further  say  that  on  the  day  of  , 

18 ,  when  said  "  Exhibit  A  "  was  signed  and  delivered,  that 


and  fairly,  it  cannot  be  that  the  ber;  and  it  may  be  stated  as  set- 
law  is  so  much  at  variance  with  tied  law  that  whenever  there  is 
common  sense  as  to  uphold  it.'  The  great  weakness  of  mind  in  a  per- 
case  subsequently  came  before  the  son  executing  a  conveyance  of  land, 
Supreme  Court;  and,  in  deciding  arising  from  age,  sickness,  or  any 
it,  Mr.  Chief  Justice  Marshall,  other  cause,  though  not  amounting 
speaking  of  this,  and,  it  would  seem,  to  absolute  disqualification,  and  the 
of  other  deeds  executed  by  the  de-  consideration  given  for  the  prop- 
ceased,  said :  '  If  these  deeds  were  erty  is  grossly  inadequate,  a  court 
obtained  by  the  exercise  of  undue  of  equity  will,  upon  proper  and  rea- 
influence  over  a  man  whose  mind  sonable  application  of  the  injured 
had  ceased  to  be  the  safe  guide  of  party,  or  his  representatives  or 
his  actions,  it  is  against  conscience  heirs,  interfere  and  set  the  con- 
fer him  who  has  obtained  them  to  veyance  aside."  See  also,  Spargur 
derive  any  advantage  from  them.  vs.  Hall,  62  Iowa,  498,  17  N.  W. 
It  is  the  peculiar  province  of  a  Rep.  743;  Davis  vs.  Dean  66  \Ms. 
court  of  conscience  to  set  them  100,  26  N.  W.  Rep.  737;  Wartem- 
aside.  That  a  court  of  equity  will  berg  vs.  Spiegel,  31  Mich.  400; 
interpose  in  such  a  ease  is  amongst  Birdsong  vs.  Birdsong,  2  Head  289 ; 
its  best-settled  principles.'  Hard-  Samuel  vs.  Marshall,  3  Leigh  567; 
ing  vs.  Handy,  11  Wheat.  125.  The  and  Ikerd  vs.  Beavers,  107  Ind.  483, 
same  doctrine  is  announced  in  ad-  7.  N.  E.  Rep.  326. 
judged  cases,  almost  without  num- 


FORMS ORIGINAL    BILLS.  1039 

the  said  W B ,  the  grantor  therein  named,  was  of  un- 
sound mind,  not  competent  to  execute  a  deed;  that  he  was 
suffering  from  paralysis,  by  which  he  had  been  stricken  down 

five  weeks  before  his  death.     That  the  said  W B at 

the  time  said  "  Exhibit  A "  was  executed,  did  not  possess 
memory,  understanding  and  mind  sufficient  to  know  and  ap- 
preciate the  nature,  character  and  effect  of  the  act  of  signing 
and  delivering  said  deed  "  Exhibit  A,"  bearing  date  on  the 

day  of ,  as  aforesaid. 

These  plaintiffs  further  say  that  by  reason  of  the  mental 
condition  aforesaid  of  the  said  W B ,  when  said  "  Ex- 
hibit A  "  was  executed,  that  all  of  the  land  mentioned  in  said 
various  Exhibits  A,  B,  C  and  D,  respectively,  as  aforesaid,  has 
descended  to  these  plaintiffs  and  the  said  defendants  by  the 
law  of  descents,  and  which  they  hold  in  coparcenary,  and  among 
whom  partition  thereof  should  be  made. 

Plaintiffs  therefore  pray  that  a  decree  may  be  made  setting 
aside  said  deed,  a  copy  of  which  is  filed  herewith  as  "  Exhibit 
A,"  and  for  partition  of  the  land  among  the  parties  hereto, 
according  to  their  said  rights  and  interests  therein  in  the 
manner  provided  by  law,  and  grant  unto  plaintiffs  such  other 
further  and  general  relief  as  to  equity  may  seem  meet,  and  as 
in  duty  bound  they  will  ever  pray,  etc. 

M B , 

O B , 


and  C B- 


C J H ,  By  Counsel.^=> 

Solicitors  for  the  Plaintiffs. 

25  VVhile  this  illustrates  the  form  the  question  of  the  mental  capacity 

of   a  bill  used  to   set  aside  an  in-  of  the  testator  to  make  the  deed  in 

strument  made  by  a  person  mental-  question  involves  the  matter  of  title 

ly    ineompetent    to    execute    it,    it  which,  in  a  case  like  the  one  shown 

also  embodies  the  further  object  of  in  the  form,  may  be  determined  in  a 

partition  as  an  incident  to  the  suit,  court  of  equity,  having  for  its  ulti- 

which  is  allowable  on  that  principle  mate  object  the  partition  of  realty, 

of    equity    jurisprudence  which   de-  Hogg's  Eq.  Princp.,  see.  371. 
dares  that  when  equity  takes  cog-  We   also    refer   here   to   the   case 

nizance  of  a  cause  for  any  purpose  of   Physio-Medical   College  vs.  Wil- 

it  will  retain  it  and  decide  all  the  kinson,     108     Ind.     314,     9    N.     B. 

questions  connected  with   it.    Here,  Rep.      167,      which      was      a      suit 
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No  86. 

§907.     For  the  cancellation  of  a  written  instrument  because  of 
infancy. 

(After  the  usual  caption  and  commencement.) 

The  plaintiff  complains  and  says  that  on  the  day  of 

October,  19 ,  he  was  the  owner  in  fee  simple  of  a  tract  of 

one  hundred  acres  of  land  situate  in  Grant  District,  Jackson 
County,  West  Virginia,  which  was  conveyed  to  the  father  of  this 


brought  by  the  heirs-at-lavv  of  a 
grantor  in  a  deed  to  set  the  instru- 
ment aside  on  the  ground  of  mental 
incapacity  of  the  testator*  to  make 
the  deed.  The  allegation  there  by 
the  plaintiff  was,  that  "  the  grantor 
was  greatly  enfeebled  and  debilitat- 
ed both  in  mind  and  body,  so  much 
so  that  she  was  of  unsound  mind 
and  was  not  of  sound  and  disposing 
memory  and  incapable  of  compre- 
hending the  nature  of  a  contract  or 
deed."  This  allegation  was  held  to 
sufficiently  allege  the  unsoundness 
of  mind  of  the  grantor  at  the  time 
the  deed  in  question  in  that  case 
was  made. 

In  addition  to  what  is  elsewhere 
{ante,  see.  815,  and  post,  sec.  907) 
said  as  to  restoring  the  considera- 
tion received  before  a  suit  can  be 
maintained  to  cancel  or  rescind  the 
contract  or  agreement  complained 
of,  and  under  which  the  considera- 
tion passed,  it  may  be  well  to  state 
that  "  where  a  contract  is  honestly 
made  with  a  person  of  unsound 
mind,  not  judicially  so  declared,  in 
ignorance  of  such  mental  incapacity, 
and  a  fair  consideration  has  been 
paid  to  him,  and  used  for  his  ben- 
efit, there  can  be  no  recission  with- 
out an  offer  to  restore  the  same; 
but,  where  no  such  beneficial  con- 
sideration has  been  received,  there 
is  no  necessity  for  any  tender  in  a 


suit  by  the  heirs  of  such  insane  per- 
son to  have  the  contract  rescinded." 
Physio-Med.  Col.  vs.  Wilkinson,  108 
Ind.   314,   9   N.   E.   Eep.   167. 

The  following  is  part  of  the  note 
to  Jackson  vs.  King,  15  Am.  Deo. 
367,  pp.  367,  368:  "An  important 
point,  as  already  intimated,  which 
must  be  considered  in  determining 
whether  an  insane  person  shall  be 
allowed  to  avoid  or  rescind  his  ex- 
ecuted contract,  is  as  to  the  possi- 
bility of  placing  the  parties  in  statu 
quo.  The  rescission  or  avoidance  of 
such  a  contract  is  put  on  equitable 
grounds;  and  it  is  generally  held 
that  if  there  has  been  no  unfairness 
or  imposition,  or  undue  advantage 
taken,  and  the  insanity  was  un- 
known to  the  other  party,  the  con- 
tract will  only  be  avoided  upon  con- 
dition that  the  party  seeking  relief 
will  do  complete  equity  by  restoring 
what  he  has  received ;  Canfield  vs. 
Fairbanks,  63  Barb.  461;  Eaton  vs. 
Eaton.  37  X  J.  L.,  (8  Vr.)  108; 
Lincoln  vs.  Buckmaster,  32  Vt. 
659 ;  Carr  vs.  Holliday,  5  Ii-ed.  Eq. 
67 ;  Arnold  vs.  Richmond  Iron 
Works,  1  Gray,  434;  Molton  vs. 
Camroux,  2  Exch.  486;  1  Whart.  & 
Stille's  Med.  Jur.,  sec.  9.  But  it  is 
held  in  a  number  of  cases  that  one 
seeking  to  avoid  a  contract  on  the 
ground  of  insanity,  is  not  bound  ti 
restore    the    consideration;     Gibson 
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plaintiff  by  deed  bearing  date  on  the day  of ,  18 , 


and  duly  recorded  in  the  clerk's  office  of  the  County  Court 
of  said  county,  an  attested  copy  of  which  is  herewith  filed, 
marked  ''  Exhibit  A  "  and  made  part  of  this  bill. 

The  plaintiff,  further  complaining,   says,  that  on  the  • 

day    of  ,    18 ,    J B ,   the    father   of   A 

B ,  the  plaintiff,  so  being  the  owner  of  said  land  by  virtue 

of  said  deed,  dated  on  the  day  of ,  18 — ,  made  and 

published  his  last  will  and  testament ;  that  thereafter,  on  the 

day  of  ,  18 ,  said  J B departed  this 

life,  and  his  said  last  will  and  testament  was  duly  admitted 
to  probate  in  the  office  of  the  clerk  of  the  County  Court  of 
said  county,  an  attested  copy  whereof,  as  well  as  the  order 
of  probate,  are  herewith  filed,  marked  exhibits  "  B  "  and  "  C  " 
respectively,  and  made  part  of  this  bill. 

This  plaintiff,  further  complaining,  says,  that  by  said  last 
will  and  testament  the  said  J B devised  to  this  plain- 
tiff the  tract  of  one  hundred  acres  of  land  in  said  '"  Exhibit  A  " 
mentioned  and  described. 

This  plaintiff  further  says  that  on  the  day  of  Octo- 
ber, 19 — — ,  the  said  plaintiff,  then  being  the  owner  of  said 
land  in  fee,  sold  and  conveyed  the  same  to  the  defendant, 
E.  F.,  for  the  consideration  of  five  hundred  dollars  cash  in 
hand  paid  to  this  plaintiff,  and  on  that  day  the  said  plaintiff 
signed  and  delivered  a  deed  to  the  said  defendant,  E.  F.,  for 
the  said  land,  which  was  duly  recorded  in  the  clerk's  office  of 
the  said  county,  an  attested  copy  of  which  last  named  deed 
is  herewith  filed,  marked  "  Exliibit  D,"  and  made  part  of 
this  bill. 

Plaintiff  further  complains  and  says  that  on  the  said  

day  of  October,  19- — — ,  this  plaintiff  was  an  infant  under 
twenty-one  years  of  age,  to-wit,  of  the  age  of  nineteen  years ; 

vs.   Soper,   6  Gray.  279 ;   "Henry  vs.  mount  right,  superior  to  all  equities 

Fine,   23   Ark.   417;    see   also,   Foss  of   other   persons,   and  may   be   ex- 

vs.  Hildreth,   10  Allen  76.  ercised  against  bona  fide  purchasers 

A    right    of    infants    and    insane  from  the  grantee.     Hovey  vs.  Hob- 

pprsons   to    avoid    their    deeds    and  son,  53  Me.  451,  89  Am.  Dec.  705. 
contracts  is  an  absolute  and  para- 
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that  plaintiff  has  now  attained  his  majority,  having  arrived 
at  the  age  of  twenty-one  years  on day  of ,  19 . 

This  plaintiff,  further  complaining,  says,  that  since  attain- 
ing to  his  majority  he  desires  to,  and  does,  disafErm  the  said 
act  and  deed  selling  and  conveying  the  said  land  to  the  said 
defendant,  and  so  informed  the  said  defendant  and  requested 
the  said  defendant  to  reconvey  the  said  land  to  this  plaintiff, 
which  the  said  defendant  declined  and  refused  to  do,  and  still 
declines  and  refuses  to  do ;  unless  this  plaintiff  shall  pay  to 
the  said  defendant  the  said  sum  of  five  hundred  dollars,  pur- 
chase money  as  aforesaid,  with  its  interest  thereon  from  the 
day  of  its  receipt  by  this  plaintiff  as  aforesaid ;  but  this  plain- 
tiff avers  that  he  has  spent  said  five  hundred  dollars,  and  that 
there  is  no  sum  thereof  remaining  in  the  hands  of  this  plain- 
tiff, and  that  this  plaintiff  is  unable  to  repay  to  the  said  de^ 
fendant  the  said  sum  of  five  hundred  dollars  with  its  interest 
thereon,  or  any  p'art  thereof. 

Plaintiff  therefore  prays  that  said  deed  may  be  cancelled, 
declared  null  and  void,  and  held  for  naught;  that  the  said  de- 
fendant may  also  be  required  in  addition  thereto,  in  order  to 
preserve  the  chain  of  title  as  matter  of  record  in  the  clerk's 
office  of  the  County  Court  of  said  county,  to  reconvey  the  said 
land  to  this  plaintiff,  and  grant  unto  this  plaintiff  such  other 
and  further  relief  as  the  court  may  see  fit  to  grant,  and  as  in 
duty  bound  he  will  ever  pray,  etc. 

H.  &  K.,  A B , 

Solicitors  for  the  Plaintiff.  By  Counsel.  ^'^ 

2«  This  form  is  intended  to  illus-  ance  after  he  has  attained  his  ma- 

trate  the  right  of  infants  to  cancel  joriiy. 

a    deed   or   other  instrument   made  On   the    first    of   these    questions 

during   infancy    after    attaining   to  Judge  Green,  in  Gillespie  vs.  Bailey, 

his  majority.     Usually  in   cases  of  12  W.  Va.,  pp.  92-93,  says:     "  It  is 

this  kind  two  questions  arise:  clear  that   if  he  has  the  considera- 

First.     Whether  the   suit  can  be  tion  in  kind  which  he  received  for 

maintained    without    returning   the  such  land,  he  must  return  it  to  tlio 

consideration   or    property   received  purchasers    when    he    elects    to    set 

by  the  infant;  aside   his   contract   of   sale,   or   the 

Second.  Whether  there  has  been  sale;  and  in  such  case  it  is  imma- 
sueh  acquiescence  on  the  part  of  the  terial  whether  the  contract  be  ex- 
infant  as  to   amount  to  an   affirm-  ecutory,    or    executed;    whether    he 
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§908.     For  the  cancellation  of  a  written  instrument  because  of 
the  fiduciary  relationship  of  the  parties. 


The  bill  of  complaint  of  G—  W ,  B F W 

and  John  W against  A G R and  L 

C — —  D ,  filed  in  the  Circuit  Court  of  Mason  County, 

West  Virginia. 


made  a  deed  for  the  land  or  not. 
He  must  in  every  case  when  he 
avoids  a  contract  executory  or  ex- 
ecuted, made  during  his  infancy,  re- 
turn any  property  which  he  has  re- 
ceived as  the  consideration  of  the 
contract,  and  which  he  still  has  in 
his  possession.  But  if  during  his 
infancy  he  has  wasted,  sold  or  other- 
wise ceased  to  possess  the  property 
which  is  the  consideration  of  his 
contract,  so  that  he  cannot  return 
it,  or  cannot  return  it  except  in  its 
deteriorated  condition,  such  inabil- 
ity will  not  hinder  him  from  avoid- 
ing his  contract  generally.  See 
Mustard  vs.  Wohlford,  15  Gratt. 
343;  Bedinger  vs.  Wharton,  27 
Gratt.  857 ;  Boody  vs.  McKinney,  23 
Me.  517;  Price  vs.  Ferman,  27  Vt. 
271;  Robbin  vs. .Eaton,  10  N.  H. 
562;  Fitz  vs.  Hall,  9  N.  H.  441.  A 
distinction  has,  as  we  shall  present- 
ly see,  been  taken  in  some  cases  be- 
tween an  executory  and  an  executed 
contract,  and  it  may  be  regarded  as 
questionable,  whether,  the  rule 
above  laid  down  is  applicable  to 
executed  contracts,  though  its  ap- 
plication to  executory  contracts 
seems  to  be  well  settled.  In  the 
language  of  Judge  Moncure  in  Mus- 
tard vs.  Wohlford,  15  Gratt.  343: 
'  If  the  infant  has  delivered  posses- 
sion of  land  contracted  to  be  sold  by 
him,  he  has  an  unconditional  right 
to  recover  it  back  in  an  action  at 
law;  and  a  court  of  equity  will  not 


restrain  him  from  doing  so,  nor 
impose  terms  on  the  exercise  of  his 
right.'  " 

Tlie  learned  Judge  in  the  course 
of  his  opinion  in  this  case  further 
says :  "  In  Smith  vs.  Evans,  5 
Humph.  70,  it  was  held  in  the  ease 
of  an  executed  sale  by  an  infant, 
if  he  disaffirms  and  seeks  to  recover 
back  the  articles  sold,  he  must  re- 
turn the  purchase  money  or  other 
consideration.  So  also  Badger  vs. 
Phinney,  15  Mass.  359,  and  in  Hill- 
yer  vs.  Bennett,  3  Edw.  Ch.  222,  it 
was  further  held,  that  if  he  goes 
into  a  chancery  court  to  set  aside 
a.  conveyance,  because  executed 
while  he  was  an  infant,  he  must 
offer  to  restore  the  purchase  money. 
The  Court  of  Appeals  of  Virginia 
in  the  case  of  Mustard  vs.  Wohlford 
declined  to  express  any  opinion,  as 
to  the  correctness  of  the  decision  in 
these  eases,  or  any  opinion  upon 
the  distinction  drawn  in  them,  be- 
tween executed  and  executory  con- 
tracts and  in  that  case  only  decided, 
that  if  the  contract  for  sale  of  land 
is  executory,  the  infant  is  not 
bound,  when  he  disaffirms  such  con- 
tract, to  refund  the  purchase  money 
received  by  him  when  an  infant. 
In  the  case  of  Bedinger  vs.  ^ATiarton, 
27  Gratt.  857,  the  court  reaffirms 
the  principles  laid  down  in  Mustard 
vs.  Wohlford;  they  say  in  this  case: 
'  that  where  a  contract  is  executory 
merely,  it  is  very  clear  that  it  can 
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The  plaintiff  complains  and  says  that  on  the  day  of 

,  18 ,  B W departed  this  life,  after  having 

first  made  his  last  will  and  testament,  which  was  afterwards 


be  avoided  by  an  infant  after  at- 
taining lawful  age  without  restor- 
ing anything,  which  may  have  been 
received  by  him  in  consideration  of 
the  contract  and  may  have  been 
consumed  by  him  during  infancy, 
or  not  remain  in  his  hands  on  his 
arrival  at  lawful  age;  but  whether 
or  not  the  same  principle  applies 
to  the  case  of  an  executed  contract, 
has  never  yet  been  decided  by  this 
court '  and  they  decline  again  to 
express  any  opinion  on  this  point 
though  an  examination  of  the  ease 
will  show  that  the  contract  in  this 
ease  was  an  executed  contract  being 
a  deed  duly  delivered  and  the  land 
sold,  put  in  the  possession  of  pur- 
chasers, and  all  the  purchase  money 
paid." 

In  Abernethy  vs.  Phillips,  82  Va. 
773,  1  S.  E.  Rep.  113,  the  court 
said :  "  It  is  undeniably  true  that 
if  infants  enter  into  contracts,  and 
after  becoming  of  age  repudiate 
their  contracts,  they  must  make  res- 
titution of  the  consideration  remain- 
ing in  kind,  in  their  hands." 

With  reference  to  the  second  ques- 
tion, relating  to  acquiescence  on  the 
part  of  the  infant.  Green,  J.,  in  Gil- 
lespie vs.  Bailey,  supra,  says: 
"  There  is  an  obvious  distinc- 
tion in  this  respect  ~  between 
the  case  where  an  infant  has 
purchased  land  and  retained 
the  possession  after  attaining  his 
full  age,  and  the  case,  where  he 
has  sold  land  and  had  after  his 
majority  permitted  a  considerable 
time  to  elapse  without  disaifirming 
the  sale.  There  are  decisions  or 
dicta  to  the  effect  that  the  infant 
must  in  case  of  a  sale  declare  his 


disaffirmance  in  a  reasonable  time. 
See  Klein  vs.  Bebee,  6  Con. 
494;  Holmes  vs.  Blogg,  8  Taunton 
35;  Richardson  vs.  Bright,  9  Ver. 
368.  But  these  dicta  or  decisions 
are  contrary  to  reason  and  tlie  great 
weight  of  authority.  The  true  doc- 
trine is  that  mere  acquiescence 
where  an  infant  has  sold  land, 
though  extended  to  an  unreasonable 
length  of  time,  will  not  amount  to 
an  affirmance:  New  Hampshire  M. 
F.  I.  Co.  vs.  Noyes,  32  N.  H.  351; 
Irvine  vs.  Irvine,  9  Wallace,  626; 
Voorhees  vs.  Voorhees,  24  Barbour 
153;  Tucker  vs.  Mooreland,  10  Pet- 
ers 59,  and  notes  thereto;  1  Am. 
Leading  Laws,  316 ;  Drake  vs.  Ram- 
sey, 5  Ohio,  251 ;  Gressinger  vs. 
Welch,  15  Ohio  156;  Boorly  vs.  Mc- 
ICinney,  28,  517.  But  though  mere 
acquiescence  for  an  unreasonable 
time  will  not,  where  an  infnnt  has 
sold  land,  amount  in  law  to  an 
affirmance  of  the  sale,  yet  it  will 
amount  to  such  affirmance  under 
certain  circumstances  — •  as  when 
the  infant  for  several  years,  without 
any  objection  to  the  sale,  stood  by 
and  saw  the  purchaser  making 
large  expenditures  upon  the  land 
bought,  in  valuable  improvements: 
See  Wharton  vs.  East,  5  Yerger  41 ; 
Wallace's  Super,  vs.  Lewis,  4  Har- 
rington 75.  So,  too,  though  the 
purchaser  has  not  put  valuable  im- 
provements on  the  land  bought,  still 
if  he  has  been  in  actual  possession 
of  it  for  a  period  (since  the  infant 
attained  his  majority)  sufficient  to 
bar  its  recovery  by  another,  if  this 
possession  had  been  adversary,  such 
acquiescence  under  these  circum- 
stances, would  legally  amount  to  an 
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duly  probated  in  the  clerk's  office  of  the  said  county,  attested 
copies  of  which  will  and  the  order  admitting  the  same  to  pro- 
bate,  marked  respectively '  exhibits  "A"  and  "  B,"   are  here- 


affirmance  of  the  sale:  See  Drake 
vs.  Ramsey;  Gressinger  vs.  Lessee 
of  Welch;  Voorhees  vs.  Voorhees, 
etc.;  Tucker  et  al.  vs.  Moorelaud, 
supra." 

It  is  not  necessary,  that  an  infant 
may  disavow  his  act,  to  do  more 
than  to  bring  his  suit  for  cancella- 
tion or  rescission  thereof  within  the 
proper  time.  Birch  vs.  Linton,  78 
Va.  584. 

The  right  to  cancel  an  instrument 
because  of  the  infancy  of  one  of  the 
parties  inures  to  the  benefit  of  the 
other  party,  though  such  other  par- 
ty may  not  have  been  an  infant  at 
the  time  the  instrument  was  exe- 
cuted, if  when  the  infant  becomes 
of  age  he,  himself,  disaffirms  the  act 
which  he  did  during  his  minority. 
McCarty  vs.  Woodstock  Iron  Co., 
92  Ala.  463,  8  So.  Rep.  417,  12  L. 
E.  A.  136,  note,  in  which  is  consid- 
ered the  acts  necessary  to  disaffirm 
an  infant's  contract. 

A  further  question  arises  with  ref- 
erence to  acts  of  infants,  and  that 
is  as  to  the  time  an  infant  has, 
after  arriving  at  majority,  within 
which  he  may  disaffirm  his  eon- 
tracts  made  during  infancy.  On 
this  question  there  is  a  well  pre- 
pared note  appearing  in  vol.  55, 
Cent.  Law  Jour.  492-3,  which  is 
here  appended.  "  On  the  question 
thus  stated  the  authorities  are  ir- 
reconcilably in  conflict.  The  ma- 
jority of  the  authorities  take  the 
broad  and  liberal  attitude  an- 
nounced by  the  court  in  the  prin- 
cipal case,  and  hold  that  the  deed 
or  contract  of  an  infant  may  be 
avoided  at  any  time  after  becoming 
of   age,   until   he   is   barred  by  the 


statute  of  limitations,  piuvided 
there  has  been  no  word  or  act  on 
his  part  indicating  assent.  Well.-i 
vs.  Seixas,  24  Fed.  Rep.  82;  Lacy 
vs.  Pixler,  120  Mo.  383;  Donovan 
vs.  Ward,  100  Mich.  601,  59  N.  \\'. 
Rep.  254;  Gillispie  vs.  Bailey,  12 
W.  Va.  70,  29  Am.  Rep.  381;  Gil- 
terson  vs.  Miller,  74  Fed.  Rep.  131; 
Emmons  vs.  Murray,  16  N.  H.  385; 
Hill  vs.  Nelms,  86  Ala.  442;  Mc- 
Murray  vs.  McMurray,  66  N.  Y. 
175;  Davis  vs.  Dudley,  70  Me.  236; 
Birch  vs.  Linten,  78  Va.  584,  49 
Am.  Rep.  381;  Fox  vs.  Devery,  62 
Ark.  316;  Cresinger  vs.  Welch,  15 
Ohio  156.  Thus  in  Donovan  vs. 
Ward,  supra,  two  infant  heirs  join- 
ed with  their  co-heirs  in  the  execu- 
tion of  a  quit  claim  deed  of  the 
common  inheritance.  Several  con- 
veyances of  the  land  were  made  and 
the  lands  were  in  the  hands  of 
bona  fide  purchasers  when  the 
two  heirs,  eight  years  after  at- 
taining their  majority,  brought 
ejectment  to  recover  their  in- 
terest in  the  land.  The  evidence 
showed  that  the  plaintiffs  learned  of 
the  execution  of  the  deed  at  tlie 
time  of  their  majority;  that  no 
improvements  had  been  made  on  the 
land  by  any  of  the  holders  thereof, 
nor  had  either  of  the  plaintiffs  done 
anything  indicating  an  affirmance  or 
ratification  of  a  deed.  The  court 
held  that  disaffirmance  under  such 
circumstances  would  be  reasonable 
if  made  at  any  time  within  the 
period  prescribed  by  the  statute  of 
limitations.  The  other  line  of  au- 
thorities hold  that  a  minor  who  has 
made  a  contract  or  deed  of  convey- 
ance must  disaffirm  his  deed  within 
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with  filed  and  made  part  of  this  bill. 
say  that  by  the  said  bill  G E 


executor  and  qualified  as  such. 

Plaintiffs  furtlier  say  that  one  X- 
in  chancery  against  G E J — 


These  plaintiffs  further 
J was  appointed  as 

—  Y brought  suit 


a  reasonable  time  after  coining  of 
age,  or  be  barred  of  the  right. 
Holmes  vs.  Blogg,  8  Taunt.  38; 
Jamison  vs.  Smith,  35  La.  Ann, 
609;  Hastings  vs.  Dollarhide,  24 
Cal.  195;  O'Dell  vs.  Rogers,  44  Wis. 
136;  Goodnow  vs.  Lumber  Co.,  31 
Minn.  468,  47  Am.  Rep.  708 ;  Feath- 
erson  vs.  McDonald  (Canada),  15 
N.  C.  C.  P.  162;  Richardson  vs. 
Pate,  93  Ind.  423;  Richardson  vs. 
Boright,  9  Vt.  368;  Walton  vs. 
Gaines,  94  Tenn.  420;  Kline  vs. 
Beebe,  6  Conn.  494;  Wallace  vs. 
Lewis  (Dela.),  4  Harr.  80;  Searcy 
vs.  Hunter,  81  Tex.  644,  26  Am.  St. 
Rep.  837.  In  some  cases  statutes 
provide  that  an  infant  must  dis- 
affirm within  a  reasonable  time. 
Iowa:  Green  vs.  Welding,  59  Iowa 
679,  44  Am.  Rep.  696;  Wright  vs. 
Germain,  21  Iowa  585.  Georgia: 
Bentley  vs.  Greer,  100  Ga.  35.  Ne- 
braska :  Englebert  vs.  Troxell,  40 
Neb.  195,  58  N.  W.  Rep.  852,  42  Am. 
St.  Rep.  665.  As  to  what  is  a  rea- 
sonable time,  there  is  also  an  ir- 
reconcilable conflict  in  the  author- 
ities. Bing'ham  vs.  Barley,  55  Tex. 
28,  recognizes  the  rule  that  when 
mere  lapse  of  time  is  relied  upon  to 
defeat  the  right  of  avoiding  the 
deed,  it  must  be  such  as  under  all 
the  circumstances,  will  rebut  any 
presumption  of  any  intended  dis- 
affirmance. This  rule  is  doubted  in 
Searcy  vs.  Hunter,  81  Tex.  844, 
which  holds  that  the  question  of 
"  reasonable  time  "  in  such  eases  is 
entirely  a  question  of  fact  to  be 
determined  under  all  the  circum- 
stances of  each  case.     In  Ward  vs. 


—  J ,  executor  as  aforesaid, 

Laferty,  19  Neb.  429,  three  years 
was  held  not  a  reasonable  time 
within  which  to  disaffirm.  In 
WrigRt  vs.  Germain,  supra,  a  minor 
about  16  years  of  age  exchanged 
land  of  his  for  other  land  which 
had  a  mill  on  it.  The  mill  was 
subsequently  washed  away,  without 
gross  carelessness  on  the  minor's 
part,  but  without  ordinary  care. 
Two  years  after  he  reached  major- 
ity, the  last  year  having  been  spent 
in  the  United  States  military  ser- 
vice, he  brought  suit  to  avoid  his 
conveyance.  The  court  held  that 
his  disaffirmance  was  not  within  a 
reasonable  time.  In  Englebert  vs. 
Troxell,  40  Neb.  195,  it  was  held  that 
a,  disaffirmance  of  a  deed  within  one 
month  and  three  days  after  reaching 
majority  was  within  a  reasonable 
time.  Three  years  was,  however, 
held  to  be  a  reasonable  time  in 
Blankenship  vs.  Stout,  25  111.  132. 
In  Keil  vs.  Healey,  84  111.  104,  it 
was  held  that  an  infant  must  dis- 
affirm within  three  years.  In  Weav- 
er vs.  Carpenter,  42  Iowa  343,  it 
was  held  that  thirteen  years  after 
reaching  majority  was  not  a  rea- 
sonable time  within  which  to  dis- 
affirm a  deed,  even  if  there  were 
fraud  in  its  execution  and  the  in- 
fant did  not  discover  the  fraud 
until  that  time.  In  Davis  vs.  Dud- 
ley. 70  Me.  236,  nine  years  was 
held  not  a  reasonable  time.  Im- 
provements had  been  made  upon  the 
land  in  this  case  vnth  the  knowl- 
edge of  the  infant.  In  Ferguson  vs. 
Railroad,  73  Tex.  344,  349,  it  was 
held    that    two    years    was    not    a 
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and  others,  in  the  Circuit  Court  of  said  county,  to  subject  cer- 
tain lands  of  the  estate  of  B W to  sale  for  the  pay- 
ment of  his  debts;  and  that  by  a  decree  duly  entered  in  said 


reasonable  time.  In  this  ease  the 
deed  was  made  by  the  infant  only 
six  months  before  attaining  major- 
ity, and  the  grantee  did  not  know 
nor  have  any  reason  to  suspect  that 
he  was  an  infant.  In  Land  Co.  vs. 
Sanford  (Tex),  24  S.  W.  Rep.  587, 
four  months  was  held  a  reasonable 
time.  In  O'Dell  vs.  Rogers,  44  Wis. 
136,  three  years  was  held  not  un- 
reasonable where  the  infant  had 
been  all  the  time  a  non-resident 
and  had  no  knowledge  of  any  change 
in  the  value  or  situation  of  the 
property.  Three  and  one-half 
months,  however,  was  held  a  ,  rea- 
sonable time  in  a  subsequent  case 
from  this  State.  Thormaehlen  vs. 
Kueppel,  86  Wis.  378,  56  N.  W. 
Rep.  1089." 

An  infant's  deed  may  be  disaf- 
firmed by  subsequent  conveyance  of 
the  same  land  by  the  infant  after 
attaining  his  majority:  Peterson 
v.  Laik,  69  Am.  Dec.  441,  and  col- 
lected cases  in  note  thereto  443; 
Youse  vs.  Norcombs,  51  Id.  175, 
and  note  183;  or  by  an  actual  en- 
try on  the  land  for  the  purpose  of 
disaffirming  the  deed:  Bool  vs. 
Mix,  31  Id.  285;  or  by  doing  any 
act  of  equal  solemnity  with  the 
deed:  Breckenridge's  Heirs  vs. 
Ormsby,  19  Id.  71;  or  by  doing 
some  other  act  clearly  evincing  his 
intention  to  defeat  the  conveyance: 
Bool  vs.  Mix,  31  Id.  285;  Roberts 
vs.  Wiggin,  8  Id.  38.  An  entry  up- 
on the  land  is  not  necessary  to 
avoid  the  deed:  Youse  vs.  Nor- 
combs,  51  Id.  175. 

See  note  to  Haudd  vs.  Meyers,  76 
Am.   Dec.  418. 

Conveyances  of  land  by  an  infant 
cannot  be   conclusively  avoided  un- 


til after  the  infant  has  attained  his 
majority.  Note  to  Tucker  vs.  More- 
land,  1  Am.  Lead.  Cas.  257;  Tyler 
on  Inf.  &  Gov.  66;  Roof  vs.  Staf- 
ford, 7  Cow.  183;  S.  C.  9  Id.  626; 
Bool  vs.  Mix,  17  Wend.  119;  Mat- 
thewson  vs.  Johnson,  1  Hoff.  Ch. 
560;  Hastings  vs.  Dollarhide,  24  Cal. 
195;  Dunton  vs.  Brown,  31  Mich. 
182;  Dixon  vs.  Merritt,  21  Minn. 
196.  Personal  contracts,  general- 
ly, may  be  avoided  either  before  or 
after  arriving  at  age.  Note  to 
Tucker  vs.  Moreland,  1  Am.  Lead 
Cas.  258;  Tyler  on  Inf.  &  Gov.  68^ 
69;  Stafford  vs.  Roof,  9  Cow.  626 
Shipman  vs.  Horton,  17  Conn.  481 
Garr  vs.  Clough,  26  N.  H.  280 
Willis  vs.  Twambly,  13  Mass.  204 
Bailey  vs.  Bamberger,  11  B.  Mon- 
roe, 113;  Gaffney  vs.  Hay  den,  110 
Mass.  137;  S.  G.,  14  Am.  Rep.  580; 
but  see  Boody  vs.  McKenny,  23  Me. 
517;  Farr  vs.  Sumner,  12  Vt.  28; 
Dunton  vs.  Brown,  31  Mich.  182. 
But  by  statute  in  Iowa  disaffirmance 
in  any  case  before  majority  is  of  no 
effect.  Murphy  vs.  Johnson,  45 
Iowa  57.  As  to  contracts  for  per- 
sonal service  by  a  minor  it  is  held 
in  Squires  vs.  Hydliff,  9  Mich.  274, 
and  Spicer  vs.  Earl,  5  Gent.  L.  J. 
186,  that  so  far  as  the  infant  has 
executed  such  contract  without  dis- 
sent, he  cannot,  after  attaining  his 
majority,  disaffirm  it,  unless  it  ap- 
pears to  have  been  fraudulent  or 
unreasonable.  See  Philips  vs. 
Green,  13  Am.  Dec,  at  p.  132. 

A  conveyance  of  land  may  be 
avoided  by  an  infant  by  entry,  eject- 
ment, writ  dwm  fuit  infra  aetatem, 
by  another  absolute  conveyance  af- 
ter attaining  his  majority,  or  indeed 
by  any  act  manifesting  unequivocal- 
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suit  tke  defendant  A G K was  appointed  spe- 
cial commissioner  to  sell  said  land;  that  on  the  14th  day  of 

October,  18 ,  the  said  A G K ,  as  said  special 

commissioner,  sold  a  tract  of  one  hundred  acres  of  said  land  at 

public  auction,  as  required  by  said  decree,  and  that  one  T 

A B became  the  purchaser  thereof  at  the  price  of  one 

hundred  and  sixty  dollars ;  that  on  November  19,  18 — ,  said  sale 
was  confirmed  and  by  a  subsequent  decree  said  commissioner 
was  directed  to  convey  the  said  land  to  the  purchaser ;  that  said 
R ,  as  such  special  commissioner,  did,  by  deed  dated  Jan- 
uary 11,   18 ,  convey  the  said  land  to  the  said  defendant 

L C- D ;  and  by  deed  of  same  date  said  L 

C D and  wife  conveyed  the  same  to  the  said  A 

G E. ,  all  of  which  will  more  fully  and  at  large  ap- 
pear from  said  deeds  themselves  which  have  been  duly  admit- 
ted to  record,  attested  copies  of  which  are  herewith  filed,  marked 
respectively  exhibits  "  C  "  and  "  D,"  and  made  part  of  thi'^ 
bill. 

These  plaintiffs  further  complain  and  say  that  the  sale  of 

said  one  hundred  acres  of  land  by  said  A G E 

as  commissioner  to  said  L C D was  fraudulent 

and  void;  that  in  fact  said  E was  the  real  purchaser  of 

said  land,  the  said  L C D having  purchased  it 

under  a  secret  agreement  and  understanding  with  said  E 

that  the  latter  was  to  become  the  owner  of  it ;  that  said  E 

has  enjoyed  the  rents  and  profits  of  the  said  land  for  nearly 
ten  years,  and  sold  therefrom  a  large  quantity  of  valuable  tim- 

ly  his  intention  to  avoid  it.  Note  non,  6  Ga.  382;  Norcum  vs.  Shea- 
to  Tucker  vs.  Moreland,  1  Am.  han,  21  Mo.  25;  Scranton  vs.  Stew- 
Lead.  Cas.  257 ;  Roberts  vs.  Wig-  art,  52  Ind.  69 ;  Illinois,  etc.,  Co.  vs. 
gin,  8  Am.  Dec.  38;  Irvine  vs.  Ir-  Bonner,  75  111.  315;  Allen  vs.  Poole, 
vine,  9  Wall.  617;  Dixon  vs.  Mer-  54  Miss.  323,  2.  In  the  case  of 
ritt,  21  Minn.  196;  Hastings  vs.  mere  personal  contracts  "  the  avoid- 
Dollarhide,  24  Cal.  195;  Mustard  ance  may  be  by  any  act  clearly  dem- 
vs.  Wohlford,  15  Gratt.  329;  Bool  onstrating  a.  renunciation  of  the 
vs.  Mix,  17  Wend.  120;  Green  vs.  contract."  Note  to  Tucker  vs.  Jlore- 
Green,  69  N.  Y.  553;  Scott  vs.  Bu-  land,  1  Am.  Lead.  Cas.  258.  and 
chanan,  11  Humph.  469;  Drake  vs.  cases  cited.  See  Philips  vs.  Green, 
Ramsey,  5  Ohio  251 ;  Cresinger  vs.  supra. 
Welch,   15  Id.  156;   Harris  vs.  Can- 
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ber  worth  one  thousand  dollars,  and  appropriated  the  same 
to  his  own  use;  that  the  said  land  is  worth  now  not  less  than 
the  sum  of  two  hundred  and  fifty  dollars,  and  will  sell  for 
that  at  any  time. 

These  plaintiffs  further  say  that  they  are  the  sole  devisees 
and  distributees  of  the  will  of  said  B W ,  and  are  in- 
terested as  such  in  the  sale  of  said  land. 

Plaintiffs  are  advised  and  so  aver  that  the  said  A G 

E ,  in  his  fiduciary  capacity  of  special  commissioner,  could 

not  become  the  purchaser  either  directly  or  indirectly  of  said 
land  sold  by  him  as  such  special  commissioner  as  aforesaid. 

The  plaintiffs  therefore  pray  that  the  said  sale  of  lands  by 

the  said  A G E and  the  purchase  thereof  by  the 

said  L C D as  aforesaid  may  be  set  aside  and 

held  for  naught;  that  the  deed  from  the  said  L C 

D and  wife  to  the  said  A G E, may  also  be 

set  aside  and  held  for  naught ;  that  there  may  be  an  accounting 
taken  of  the  rents,  issues  and  profits  derived  from  the  said  real 

estate  by  the  said  A G R ;  that  the  said  A 

G E may  have  credit  thereon  for  the  said  purchase 

money  with  its  interest,  together  with  anj'  and  all  taxes  paid 
by  him  on  the  said  real  estate;  that  a  decree  for  the  balance 
may  be  entered  in  favor  of  these  plaintiffs   against  the  said 

A G E ,    and   grant   unto  these   plaintiffs    such 

other  further  and  general  relief  as  the  court  may  see  fit  to  grant, 
and  as  in  duty  bound  they  will  ever  pray,  etc. 

G W , 

B W and 

John  W , 

G—  L H ,  By  Counsel." 

Solicitor  for  the  Plaintiffs. 

27  The  form  above  given  is  formu-  pies  involved  in  such  cases  the  court 

lated  from  the  principles  announced  held  as  follows: 
in  Winans  vs.   Winans,   22  W.  Va.  1.  "A    purchase    by    a,    fiduciary, 

678,   and   Newcomb   vs.   Brooks,    16  while  actually   holding   a   fiduciary 

W.    Va.    32.      In    this    latter    case,  relation,    of    trust    property,    either 

after   a  full   and  exhaustive   exami-  of  hirnsplf  or  of  the  party  to  whom 

nation  of  the  authorities -and  princi-  Tie  holds  such  fiduciary  relation,  ia 
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No.  88. 

§909,     For  the  cancellation  of  a  written  instrument  because  of 
drunkenness. 

(After  the  usual  caption  and  commencement.) 

1.  That  the  plaintiff  and  defendant  were  on  the  day 

of ,  19 ,  engaged  as  partners  under  the  firm  name  and 

style  of  A B &  Company,  doing  a  retail  dry  goods 

and  notion  business,  which  was  conducted  in  the  town  of  Debby, 

in  the  County  of and  State  of ,  and  in  which  business 

they  had  been  engaged  for years. 

II.  Plaintiff  further  says  that  during  the  last  year  or  so  of 
the  business  their  sales  had  greatly  decreased,  but  not  to  the  ex- 
tent of  which  this  plaintiff  is  now  aware,  inasmuch  as  the  de- 
fendant had  personal  charge  of  the  business,  remaining  in  the 
store  and  buying  and  selling  all  the  goods  handled  by  them  as 
partners  aforesaid. 

III.  This  plaintiff  further  says  that  on  the  said day  of 

,  19 ,  while  plaintiff  was  very  drunk,  so  much  so  that 

he  did  not  realize  what  he  was  doing  nor  appreciate  or  un- 
derstand any  act  of  business,  the  said  defendant  induced  this 
plaintiff  to  buy  his  interest  in  the  said  store  for  the  sum  of  six 

voidable  at  the  option  of  the  party  fiduciary  occupied  the  fiduciary  re- 
to  whom  he  stands  in  such  relation  lation  may  at  his  option  avoid  the 
although  the  fiduciary  may  have  sale,  though  the  property  has 
given  an  adequate  price  for  the  passed  into  the  hands  of  a  sub- 
property  and  gained  no  advantage  sequent  purchaser  with  notice, 
whatever.  4.  "  But  if  the  sub-;  urchaser  had 

2.  "A  fiduciary  cannot  make  a  no  notice  of  the  character  of  his 
valid  purchase  of  the  trust  proper-  vendor's  title,  the  sale  cannot  be 
ty,  though  it  be  at  a  public  judicial  set  aside,  but  the  party  can  have 
sale  under  a  decree  made  in  an  redress  against  the  fiduciary  per- 
adversary  proceeding.  Any  such  sonally  to  the  extent  of  the  profit 
purchase  may  be  avoided  at  his  op-  he  made  by  the  re-sale. 

tion  by  any  party  to  whom  he  holds  5.  "  But     when     such     sales     are 

such    fiduciary   relation.  sought  to  be  avoided,  the  suit  for 

3.  "  If  a  fiduciary  purchases  the  purpose  must  be  brought  in  a 
trust  property  and  then  resells  it  to  reasonable  time,  though  the  prop- 
a  purchaser  for  valuable  considera-  erty  remains  in  the  hands  of  the 
tion  with  notice  of  the  character  of  fiduciary." 

his  title,   the  person  to   whom  the 
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thousand  dollars,  and  in  settlement  and  payment  of  which 
the  plaintiff  executed  and  delivered  to  the  said  defendant  his 
two  negotiable  promissory  notes  in  the  sum  of  three  thousand 
dollars  each,  payable  in  one  and  two  years  respectively,  with 
interest,  and  thereupon  the  said  partnership  was  dissolved  and 
the  said  defendant  retired  therefrom. 

IV.  This  plaintiff  further  avers  that  the  said  defendant  in- 
duced this  plaintiff  to  become  intoxicated  with  a  view  to  selling 
to  this  plaintiff  his  interest  in  the  said  store  at  the  price  afore- 
said, although  this  plaintiff  did  not  appreciate  and  understand 
the  motives  and  object  of  the  said  defendant  in  inducing  this 
plaintiff  to  drink  to  the  extent  of  becoming  drunk  in  the  man- 
ner hereinbefore  alleged  until  after  this  plaintiff  had  become 
sober  and  learned  to  understand  and  appreciate  the  situation. 

V.  This  plaintiff  further  says  that  the  stock  of  goods  on  hand 
on  the  day  the  said  notes  were  given  did  not  amount  to  over 
three  thousand  dollars,  though  the  said  defendant  by  his  false 
representations  and  assurances  made  to  this  plaintiff  while 
drunk  as  aforesaid,  induced  this  plaintiff  to  believe,  and  this 
plaintiff  did  believe  that  there  were  ten  thousand  dollars'  worth 
of  goods  in  said  store,  including  the  outstanding  solvent  ac- 
counts due  to  the  said  firm. 

VI.  Plaintiff  further  says  that  when  the  debts  of  the  said 
firm  are  all  settled  and  all  the  money  collected  that  is  collectible, 
there  will  be  no  assets  whatever  due  the  said  firm  to  divide  be- 
tween this  plaintiff  and  the  said  defendant,  so  that  the  said 
defendant  now  holds  the  said  negotiable  notes  of  this  plaintiff 
without  any  consideration  therefor  to  support  them. 

VII.  Plaintiff  further  says  that  the  said  defendant  is  insol- 
vent and  now  declares  his  intention  to  negotiate  to  innocent  third 
parties  the  said  negotiable  notes,  and  so  thereby  embarrass  the 
said  plaintiff  in  the  assertion  of  his  equities  against  the  said 
notes,  if  such  transfer  shall  not  entirely  defeat  and  destroy 
plaintiff's  right  to  interpose  any  equities  of  defense  to  the  said 
notes  in  any  suit  thereon  in  an  action  at  law. 

VIII.  This  plaintiff  therefore  prays  that  an  injunction  may 
be  awarded  him  against  the  said  defendant  restraining  and  in- 
hibiting him  from  transferring  and  disposing  of  such  negotiable 
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notes  in  any  manner  whatsoever ;  that  the  same  may  be  can- 
celled, set  aside  and  held  for  naught;  and  grant  unto  plaintiff 
such  other  further  and  general  relief  as  to  equity  may  seem 
meet,  and  as  in  duty  bound  he  will  ever  pray,  etc. 

G M ,  A B , 

Solicitor  for  Plaintiff.  By  Counsel.^' 


No.  88a. 
§910.     To  carry  decree  into  execution. 

(After  the  title  and  address.) 

Complaining,   shows  unto  your  honor  your  orator,    A.   B., 

of,  etc.,  that  your  orator,  on  or  about  ,  filed  his  bill  of 

complaint  in  this  honorable  court  against  C.  D.,  stating  (set 
out  substance  of  a  bill  for  partition),  and  praying  (set  out 
prayer  verbatim). 

And  your  orator  further  shows  that,  process  of  subpoena  be- 
ing served  upon  the  said  defendant,  he  appeared  to  the  said 
bill  and  put  in  his  answer  thereto,  to  which  a  replication  was 
filed.  And  the  said  cause  being  at  issue,  the  same  came  on 
to  be  heard  before  your  honor  on  or  about  ,  when  a  de- 
cree was  made  by  your  honor  directing  that  a  commission  should 
issue  to  certain  commissioners  to  be  therein  named,  to  make 
partition  of  the  estate  in  question,  and  that  the  said  estate 
was  to  be  divided  and  separated,  one-third  part  thereof  set 
out  in  severalty,  and  declared  to  belong  to  the  said  C.  D.  and 
his  heirs,  and  the  remaining  two-  thirds  part  thereof  declared  to 
belong  absolutely  to  your  orator,  to  be  held  in  severalty,  by  him ; 
and  the  respective  parties  were  decreed  to  con-roy  their  several 
shares  to  eacJi  other,  to  hold  in  severalty,  according  to  their 
respective  undivided  shares  thereof,  and  that  it  should  be  re- 
ferred to  P.  G.,  one  of  the  masters  of  this  court,  residing  in 

26  As  to  when  and  under  what  cir-  sec.  59.     See  also  in  this  connertion. 

eumstances    an    instrument   will    be  Loftus  vs.  Maloney,  89  Va.   576.   16 

cancelled  on  the  <;round  of  drunken-  S.   E.   Rep.   749. 
ness  see  Hogg's   Equity   Principles, 
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the  County  of ,  to  settle  the  conveyances,  in  case  the  parties 

differed  about  the  same,  as  by  the  said  proceedings  and  decree 
now  remaining  as  of  record  in  this  honorable  court,  reference 
being  thereunto  had,  will  more  fully  appear. 

And  your  orator  further  shows  unto  your  honor  that  the  com- 
mission awarded  by  the  said  decree  never  issued,  on  account  of 
the  said  C.  D.  going  abroad,  and  being,  until  lately,  out  of  the 
jurisdiction  of  this  honorable  court;  but  the  said  C.  D.  having 
now  returned,  and  the  inconvenience  mentioned  in  your  ora- 
tor's former  bill  still  existing,  your  orStor  is  desirous  of  having 
the  said  decree  forthwith  carried  into  execution,  but  from  the 
great  length  of  time  which  has  elapsed,  and  the  refusal  of  the 
said  C.  D.  to  concur  therein,  your  orator  is  advised  the  same 
cannot  be  done  without  the  assistance  of  this  honorable  court. 

Your  orator  therefore  prays  that  the  said  C.  D.  may  be  made 
defendant  to  this  bill ;  and  that  the  said  decree  may  be  forth- 
with carried  specifically  into  execution  and  the  said  C.  D.  or- 
dered to  do  and  concur  in  all  necessary  acts  for  that  purpose ; 
and  grant  unto  your  orator  such  other  further  and  general  re- 
lief as  to  your  honor  may  seem  meet,  as  in  duty  bound  he  will 
ever  pray,  etc. 

J.  W.  C,  A.  B., 

Solicitor  for  Complainant.^'  By  Counsel. 


ISTo.  89. 
§911.     For  contribution  among  co-sureties. 

(After  the  usual  caption,    address  and  commenpement.) 

I.      That  on  the day  of -,  19 ,  a  judgment  was 

rendered  in  the  Circuit  Court  of County,  in  the  State  of 

,  in  favor  of  F.  R.,  against  A.  B.,  this  plaintiff  and  the 

defendants,  C.  D.  and  E.  F.,  for  the  sum  of  $ . 


II.     That  execution  against  the  property  of  the  said  A.  B., 

29  The    form    here    given   will    be      author    from    Wills'    Pleadings    in 
found  in  Fletcher  on  Equity  PI.  &       Equity,  ,391. 
Pr.  1018,  and  which  is  taken  by  the 
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C.  D.  and  E.  F.,  was  issued  upon  the  said  judgment  directed 

to  the  sheriff  of  the  County  of ,  and  was  by  him  levied  upon 

certain  goods  and  chattels  found  in  said  county  which  belonged 
solely  to  this  plaintiff  and  no  part  thereof  belonged  to  the  de- 
fendant C.  D.  or  the  said  defendant  E.  F. 

III.  That  said  goods  and  chattels  were  sold  on  the  

day  of ,  19 — — ,  by  said  sheriff  and  the  proceeds  thereof, 

which  amounted  to  $ ,  were  applied  to  the  payment  and 

discharge  of  the  said  judgment,  its  interest,  and  the  costs  of 
the  action. 

IV.  The  plaintiff  further  says  that  the  said  C.  D.,  at  the 
time  said  judgment  was  rendered  was  and  now  is  insolvent  and 
was  unable,  therefore,  to  pay  any  part  of  said  judgment. 

V.  Plaintiff  says  that  he  was  and  is  only  liable  for  the  pay- 
ment of  half  of  said  judgment  and  that  the  said  E.  T.  was 
and  is  liable  to  pay  the  other  half ;  and  inasmuch  as  this  plain- 
tiff was  reVjuired  to  pay  all  of  said  judgment,  the  said  defend- 
ant, E.  E.,  is  liable  to  make  contribution  to  this  plaintiff  for  his 
half  of  said  judgment  which  now  amounts  with  its  accrued  in- 
terest to»th'e  sum  of  $ . 

Plaintiff  therefore  prays  that  the  said  E.  F.  may  be  required 
to  contribute  to  the  payment  of  his  part  of  said  judgment  by 

paying  to  said  plaintiff  the  said  sum  of  $ ,  with  interest 

thereon  until  the  same  shall  have  been  paid,  and  that  the  plain- 
tiff may  have  a  decree  for  the  payment  thereof  against  the 
said  E.  F.,  and  grant  unto  this  plaintiff  such  other,  further 
and  general  relief  as  to  equity  may  seem  meet,  and  as  in  duty 

bound  he  will  ever  pray,  etc.  A B , 

J G D ,  By  Counsel.^"' 

Solicitor  for  the  Plaintiff. 

30  In  order  to  maintain  a  bill  for  applies  lyhen  one  of  several  parties, 

contribution    it   must    appear   that  who  are  liable  for  the  payment  of  a 

the    plaintiff     used    due    diligence,  common    debt    or    obligation,    dis- 

without  effect,  to  obtain  reimburse-  charges  the  same  for  the  benefit  of 

ment  from  the  principal  debtor,  or  all.     It  is  not  founded  on  contract, 

that  the  debtor  is  insolvent.     Hood  but  upon  the  general  principles  of 

vs.  Margan,  47  W.  Va.  817,  35  S.  E.  justice   and   equity;    and    upon   the 

Hep.    911.  further    principle    tha.t    where    the 

"  The    principle    of    contribution  interest   is   common   or    mutual   the 
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No.    90. 
§912.     For  the  dissolution  of  a  corporation  in  a  court  of  equity. 

The  bill  of  complaint  of  A B ,  C D and 

E F against  The  Aetna  Salt  Company,  G H , 

I J ,    K L ,    M N and    O 


filed   in  the   Circuit   Court  of  Mason   County,   West 


Virginia. 

The  plaintiffs  say : 

I.  That  The  Aetna  Salt  Company  is  a  corporation  which 
was  created  and  organized  in  April,  1889,  under  the  laws  of 
the  State  of  West  Virginia,  for  the  purpose  of  manufacturing 
and  selling  salt  and  doing  a  general  merchandise  business  in 
connection  therewith,  as  will  more  fully  and  at  large  appear  from 
its  charter,  a  copy  of  which  is  herewith  filed  marked  "  Exhibit 
A,"  and  made  part  of  this  bill. 

II.  That  the  capital  stock  of  said  corporation  is  forty 
thousand  dollars,  all  of  which  has  been  paid  up,  and  that  the 
present  stockholders  of  the  said  company  are  these  plaintiffs 

and  the  defendants,  G H ,  I J ,  K L , 

M IsT and  O P . 

III.  That  of  the  said  capital  stock  of  forty  thousand  dollars 
the  said  plaintiffs  hold  more  than  one-third.     That  is,  the  said 

A B holds   five  thousand   dollars   thereof;    the   said 

C — —   D eight   thousand   dollars   thereof ;    and   the   said 

E E — —  two  thousand  dollars  thereof,   and  the   residue 

of  the  said  capital  stock  is  held  by  all  the  defendants  other 
than  the  said  corporation. 

IV.  That  the  said  corporation  began  the  manufacture  and 

sale  of  salt  on  the day  of ,  18 ,  and  has  continued 

to  do  so  until  within  the  last  twelve  months,  when  it  ceased  to 
operate  its  salt  works  entirely  and  hath  been  idle  ever  since 
that  day- 

V.  That  for  the  last  four  years  of  the  time  immediately 

burden   shall   likewise  be   so.     And  tributions     may     be     enforced     are 

though   courts  of   law  now  assume  among  co-sureties,  partners,  tenants 

jurisdiction  to  enforce  contribution  in  common,  creditors,  owners  of  ves- 

in    some    cases,    this    in    nowise   af-  sels,  wrong-doers,  joint  obligors,  and 

fects  the  jurisdiction  originally  be-  devisees      and      legatees."      Hogg's 

longing  exclusively  to  equity.  Equity  Principles,  §  63. 
The  usual  instances  wherein  con- 
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preceding  the  day  upon  which  the  said  corporation  ceased  to 
manufactiTre  and  sell  salt,  the  business  was  conducted  at  con- 
siderable loss  each  year,  and  that  to  meet  the  loss  thus  in- 
curred by  said  corporation  an  assessment  was  made  at  the  end 
of  each  year  to  meet  and  liquidate  such  indebtedness ;  that  the 
a'mount  of  these  assessments  varied  with  each  year,  but  during 
the  four  ye^rs  immediately  preceding  the  day  upon  which  said 
corporation  ceased  to  conduct  its  operations  of  business  the  ag- 
gregate assessments  thus  paid  in  by  all  the  stockholders  was 
eleven  thousand  eight  hundred  dollars. 

VT.  That  the  business  for  which  said  corporation  was  cre- 
ated is  no  longer  profitable,  and  that  it  cannot  be  carried  on 
so  as  to  make  it  self-sustaining,  and  for  that  reason  the  stock- 
holders ceased  in  their  management  of  said  corporation  to  op- 
erate its  works  or  to  permit  any  business  to  be  carried  on  by  it. 

YII.  That  the  property  of  said  corporation  is  of  such  a 
nature  that  it  very  greatly  deteriorates  in  value  when  not  in 
use,  and  that  it  would  be  greatly  to  the  interests  of  the  stock- 
holders if  the  said  corporation  should  be  dissolved  and  its 
property  sold  under  decree  of  this  court,  and  plaintiffs  aver 
that  it  is  their  desire  for  this  to  be  done,  as  well  as  the  desire 
of  the  other  stockholders,  with  the  exception  of  said  M.  X.  and 
,0.  P.  who,  for  some  reason  unknown  to  these  plaintiffs,  decline 
to  enter  into  voluntary  dissolution  of  the  said  corporation,  so 
that  it  makee  it  obligatory  upon  these  plaintiffs  to  go  into  a 
court  of  equity  and  ask  this  relief  by  a  decree  of  dissolution. 

VIII.  These  plaintiffs  therefore  pray  that  they  may  have  a 
decree  dissolving  the  said  corporation,  and  for  the  sale  of  its 
assets,  and  that  they  may  have  such  other  further  and  general 
relief  as  the  court  may  see  fit  to  grant,  and  as  in  duty  boimd 
they  will  ever  pray,  etc.  A B , 

c — D — ; 

and  E F , 

H &  H ,  By  Counsel.''^ 

Solicitors  for  the  Plaintiff. 

31  The  above  form  is  drawn  from  Roanoke  Building  Association  &  In- 

the  principles  laid  down  in  Weigand  vestment  Co.,  98  Va.   445,   36  S.  E. 

vs.  Alliance  Supply  Co.,  44  \Y.  Va.  Rep.  531. 
133,  28  S.  E.  Rep.  303;  Andrews  vs. 
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§913.     In  a  creditor's  suit  against  the  estate  of  a  decedent. 

(Title  as  shown  in  form  No.  1.) 

I.  Humbly  complaining,  sheweth  unto  your  honor,  your  or- 
ator, A B ,  that  he  brings  this  suit  on  behalf  of  him- 
self and  all  other  creditors  of  the  estate  of  C D — — ,  de- 
ceased. 

II.  That  on  the  6th  day  of  January,  1902,  the  said  C 

D died  intestate,  and.  that  E F was,  on  the  24th 

day  of  Afiril,  in  said  year,  duly  appointed  as  administrator, 
gave  bond  and  qualified,  and  ever  since  hath  been  and  is  now 
acting  as  such  administrator. 

III.  Your  orator  further  sheweth  unto  your  honor  that  on 

the  day  of ,  and  in  the  lifetime  of  the  said  C 

D ,  your  orator  obtained  a  judgment  against  the  said  C 

D in  the  Circuit  Court  of County  for  eighteen  hun- 
dred dollars,  with  interest  thereon  until  paid,  and  the  costs  of 

suit,  which  amovmt  to  dollars,  as  will  more  fully  and  at 

large  appear  by  reference  to  said  judgment  itself  and  a  taxa- 
tion of  said  costs,  certified  copies  of  which  are  herewith  filed 
as  exhibits  numbered  1  and  2  respectively,  and  made  part  of 
this  bill.     Your  orator  further  sheweth  that  there  was  no  part 

of  said  judgment  paid  during  the  lifetime  of  the  said  C 

D '-,    and   your  orator   had   said  judgment    revived   in  the 

name  of  the  said  E E as  his  personal  representative, 

and  execution  was  issued  thereon  and  returned  without  any 
property  being  found  with  which  to  pay  the  said  judgment,  as 
will  more  fiiHy  and  at  large  appear  by  reference  to  said  ex- 
ecution and  return  thereon  endorsed,  copies  of  which  are  here- 
with filed  as  exhibits  marked  respectively  numbers  "  3  "  and 
"  4,"  and  made  part  of  this  bill. 

IV.  Your  orator  further  represents  unto  your  honor  that  he 
is  informed  and  believes  and  so  represents  that  the  estate  of  the 
said  C D is  largely  indebted,  and  that  there  is  no  per- 
sonal property  belonging  to  said  estate  out  of  which  to  pay 
the  said  debts. 

V.  Your   orator  further   represents  unto   your  honor   that 
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the  said  C D died,  seized  and  possessed  of  certain  real 

estate  situate  in  the  said  County  of ,  on  the  waters  of  Po- 

catalico  river,  in  the  district  of ,  in  the  said  county,  con- 
taining about  eight  hundred  acres,  as  appears  from  the  title 
deeds  therefor  of  record  in  the  clerk's  office  of  the  county  court 
of  said  county  in  Deed  Books  ISTos.  5,  7  and  9,  reference  being 
made  thereto. 

VI.  Your  orator  further  sheweth  unto  your  honor  that  said 

C D left  him  surviving  M D as  his  widow, 

and  P D ,  F D and  J D as  his 

only  children  and  heirs-at-law,  the  last  two  of  whom  are  in- 
fants under  twenty-one  years  of  age. 

VII.  Your   orator   therefore    prays   that   the    said    E 

Y ,  administrator  of  the  said  C J) ,  deceased,  the 

said  M D as   widow,   and  the  said  F D , 

P D and  J D his  only  children  and  sole 

heirs-at-law,  he  made  parties  defendant  to  this  suit,  that  a 
suitable  person  be  appointed  guardian  ad  litem  for  the  infant 

defendants ;  that  the  administration  accounts  of  the  said  E 

F may  be  stated ;  that  an  account  of  all  debts  and  liabilities 

of  the  estate  of  the  said  C D may  be  taken  and  their 

priorities  ascertained  and  determined ;  that  the  amount  and 
value  of  the  real  estate  may  be  also  ascertained  and  deter- 
mined, and  that  all  other  accounts  and  orders  which  are  proper 
may  be  taken  and  made  in  this  cause ;  and  grant  unto  your  ora- 
tor such  other  further  and  general  relief  as  to  equity  and  good 
conscience  may  seem  meet,  and  as  in  duty  bound  he  will  ever 
pray,  etc. 

J B M , 

W R G ,  A B , 


Solicitors  for  the  Plaintiff.  By  Counsel.'^ 

32  The  form  given  above  is  found-  by  a  creditor  brought  on  behalf  of 

rd  upon  the  directions  for  the  draft  himself    and   all    other    creditors   of 

(  f  such  a  bill  found  in  Sands'  Suit  the   decedent's   estate, 
ii  Equity,    (2d  Ed.)   103-104;  Ryan  This    is    the    proper    method    of 

'S.  McLeod,  37  Grat.  367;  McCland-  bringing  a  suit   of  this  character; 

)i=!h  vs.  Keen,  13  Grat.  615.  but  it  is  not  essential  that  the  suit 

It  will  be  observed  that  the  form  should  be  such   in  its  inception  as 

above  set  forth  contemplates  a  suit  shown  by  the  authorities. 
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§914.     For  the  rescission  of  a  contract  of  a  corporation  because 
the  act  is  ultra  vires. 

(After  the  proper  caption  and  commencement.^ 
1'.     That  he  is  a  citizen  and  resident  of  the  State  of  Indiana, 


A  bill  filed  by  a  single  creditor 
of  a  decedent's  estate,  or  a  single 
judgment-lien  creditor  of  a  living 
debtor,  if  in  other  respects  proper, 
may  by  an  order  of  reference  to  a 
commissioner  and  convention  of 
ether  creditors  entitled  to  be  pro- 
vided for  in  the  suit,  be  converted 
into  a  creditors'  suit,  and  it  will  be 
regarded  as  such  from  the  time  such 
order  of  reference  is  made.  Arnold 
vs.  Casner,  22  W.  Va.  444. 

From  a  note  to  Suckley  vs.  Rotch- 
ford,  12  Gratt.  (annotated  Ed.)  at 
bottom  page  495,  vre  take  the  fol- 
lowing: 

And  although  the  bill  is  not  in 
form  a,  general  creditors'  bill,  yet 
if  the  case  stated  and  the  relief 
eont&nplated  and  prayed  are  such 
as  are  contained  in  a  general  cred- 
itor's bill,  it  will  be  considered  and 
treated  as  such.  Thus,  where  a 
creditor  files  a  bill  against  a,  com- 
pany, alleging  its  insolvency,  asking 
that  the  creditors  be  convened,  that 
the  amount  of  debts  and  assets  be 
taken,  and  that  a  receiver  be  ap- 
pointed, it  is  a  creditors'  bill  in 
substance  and  legal  effect  as  if  it 
had  been  framed  as  such  in  the 
technical  form  although  the  bill  is 
not  in  so  many  words  professed  to 
be  on  behalf  of  himself  and  of  other 
creditors.  Piedmont  &  A.  Life  In8. 
Co.  vs.  Maury,  75  Va.  508.  In  Wil- 
liams vs.  Newman,  93  Va.  724,  26 
S.  E.  Rep.  19,  the  court  says:  "It 
is  well  settled  that  a  suit  in  chan- 
cery,     brought     by     one     creditor 


against  the  estate  of  a  decedent, 
although  filed  on  behalf  of  himself 
only,  may,  by  decree  convening  all 
the  creditors  and  directing  a  state- 
ment of  proper  accounts,  be  convert- 
ed into  a  general  creditors'  bill,  and 
from  the  date  of  such  a  decree  it 
will  be  considered  and  will  carry 
with  it  all  the  incidents  and  con- 
sequences attending  the  filing  of  a 
technical  creditpr's  bill."  Beverly 
vs.  Rhodes,  86  Va.  418,  10  S.  E. 
Rep.  572;  Rice  vs.  Hartman,  84 
Va.  252,  4  S.  E.  Rep.  621 ;  Hurn  vs. 
Keller,  79  Va.  418;  Paxton  vs. 
Rich,  85  Va.  378,  7  S.  E.  Rep.  531 ; 
Garter  vs.  Hampton,  77  Va.  637; 
Ewing  vs.  Ferguson,  33  Gratt.  548; 
Gordon  vs.  R.  F.  &  P.  R.  Co.,  81 
Va.  621.  And  though  a  creditor 
file  a  bill  to  subject  personal  and 
real  estate  of  a  deceased  debtor  to 
the  payment  of  his  debts  say- 
ing nothing  of  other  creditors, 
yet  if  he  prays  that  the  ad- 
ministration account  may  be  set- 
tled, that  an  account  of  all  debts 
and  liabilities  of  the  estate  may  be 
taken  and  their  priorities  be  fixed, 
that  the  amount  and  value  of  real 
estate  may  be  ascertained,  and  that 
all  other  accounts  and  orders  which 
are  proper  may  be  taken  and  made, 
this  is  a  creditors'  bill.  And  under 
such  a  prayer  a  decree  for  a  general 
account  may  be  made;  or  all  the 
creditors  may  be  permitted  to  come 
in  and  prove  their  debts,  or  an  order 
staying  other  suits  may  be  made, 
and  all  the  assets  be  admimstered 
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and  brings  this  suit  on  behalf  of  himself  and  all  other  stock- 
holders of  the  C &  O Ey.  Company/^ 

2.  Your  orator  further  says  that  he  now  is  and  since  the 
— —  day  of  June,  1892,  has  been  the  owner  of  one  hundred 
shares  of  the  capital  stock  of  the  said  C.  &  0.  By.  Company, 
the  capital  stock  of  said  company  being  ^61l.000,000,  divided 
into  shares  of  $100  each. 

3.  Your  orator  further  shows  that  the  said  C.  &  O.  Ey. 
Company  is  a  corporation  created  by  and  organized  and  oper- 
ated under  the  general  laws  of  the  States  of  Virginia  and  West 
Virginia,  respectively,  and  was  such  prior  to  the  time  of  the 
making  of  the  contracts  hereinafter  complained  of,  and  as  such 
then  was  and  ever  since  has  been  engaged  in  operating,  as  a 
common  carrier  of  persons  and  freight,  a  railroad  extending 
from  Newport  News  in  the  State  of  Virginia,  on  or  near  the 
waters  of  the  Chesapedhe  Bay,  thence  through  said  State  to  the 
city  of  Richmond  in  said  State,  thence  further  through  said 
State  to  Taylorsville  in  said  State,  thence  further  through  said 
State  to  the  city  of  Covington,  then  into  and  through  the  State 
of  West  Virginia  to  a  point  on  the  Ohio  River,  whence  said  rail- 
road was  extended  and  still  extends  by  leased  line  or  other  means 
of  control  to  the  city  of  Cincinnati  in  the  State  of  Ohio. 

4.  Your   orator    further   says   that   the    only    powers   pos- 


in  the  one  suit.  Duerson  vs.  Alsop,  bill.  Norvell  vs.  Little,  79  Va.  141. 
27  Gratt.  229.  Thus,  where  a  bill  33  A  bill  of  the  above  form  must 
is  filed  by  a  single  creditor  against  be  brought  by  the  plaintiff  on  be- 
an administrator  and  the  heirs  of  half  of  himself  and  all  other  stock- 
a  decedent  to  subject  the  real  es-  holders  similarly  situated,  to  annul 
tate  descended  to  the  heirs  to  the  the  contract  complained  of  in  the 
payment  of  his  claims,  although  bill.  The  authorities  applying  here 
not  in  form  a  creditors'  bill,  it  will  are  clear,  ample  and  decisive.  Clark 
become  a  creditors'  suit  from  the  on  Corporation,  393,  394  f  Rath- 
time  the  court  makes  an  order  re-  bone  vs.  Gas  Co.,  31  Va.  798,  8  S. 
ferring  the  cause  to  a  commissioner  E.  Rep.  570;  Dunphy  vs.  Travelers' 
to  convene  the  creditors  by  publica-  Newspaper  Ass'n,  146  Mass.,  S.  C, 
tion,'  and  report  the  debts  of  de-  16  N.  E.  Rep.  426,  430,  431;  Brewer 
cedent.  Laidley  vs.  Kline,  23  W.  vs.  Theatre,  104  Mass.  378;  Allen 
Va.  .565.  And  a  suit  of  distribu-  vs.  Wilson,  28  Fed.  Rep.  677;  De- 
tees  to  ascertain  and  pay  the  debts  tr-oit  vs.  Dean,  106  U.  S.  537;  Dimp- 
of  an  estate,  and  to  distribute  the  fell  vs.  Railway  Co.,  110  U.  S.  209. 
surplus  is  substantially  a  creditors' 
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scssed  by  tlie  said  C.  cl-  0-  Ry.  Company  at  the  time  of  the  mak- 
ing of  said  contracts  hereinafter  complained  of,  and  the  only 
powers  which  it  could  lawfully  exercise  were  the  powers  inci- 
dent to  the  right  to  own,  control  and  operate  said  railroad,  and 
that  it  had  no  powers  whatever  other  than  the  powers  granted 
for  the  purpose  aforesaid  and  those  necessarily  incident 
thereto." 

.5.  That  tlie  said  C.  &  0.  Ry.  Company  nas  now,  and 
had  not,  at  the  time  the  contracts  hereinafter  mentioned  were 
entered  into,  any  power  whatever  to  engage  in  the  business  of 
trafBcking  in  coal  or  coke  by  means  of  buying  and  selling  the 
same,  or  by  means  of  guaranteeing  the  price  thereof,  and  has 
now  and  had  then  no  power  whatever  to  deal  in  coal  or  coke 
as  merchantable  commodities  by  buying  the  same  at  the  mines 
or  ovens,  for  selling  the  same  in  the  market,  or  guaranteeing 
the  iwiee  therefor  to  the  producer,  and  had  no  aiithoritv  or 
power  whatever  to  so  employ  or  embark  any  of  its  funds,  earn- 
ings or  capital,  or  for  the  purpose  of  purchasing  any  coal  or 
coke,  or  for  the  purpose  of  taking,  acquiring  or  holding  any 
coal  except  as  needful  from  time  to  time  for  the  construction 
and  operation  of  said  railroad  and  its  business,  and  that  said 
railroad  company  had  not,  at  the  time  said  contracts  herein- 
after mentioned  were  entered  into,  and  has  not  now  any  power 
to  guarantee  to  any  person  oi*  persons  a  price  for  coal  or  coke 
to  be  sold  in  the  markets  by  such  persons. 

6.  But  so  it  is,  at  some  time  during  the  years  1893  and 
189Jf  (the  exact  time  your  orator  is  not  able  to  learn)  the  C.  & 
0.  Ry.  Company  did  enter  into  certain  contracts  with  certain 

s*  A  stockholder  who  applies  to  a  must  be  overthrown  to  extend  relief 

court  of  equity  for  its  summary  in-  to  him.     Eabe  vs.  Dunlap,  ol  N.  .J. 

terferenee      to      protect     his      stock  Eq.  403,  25  Atl.  Rep.  959 ;   BuTj^ess 

against  the  consequences  of  an  act  not  vs.  St.  Louis  R.  Co.,  99  Mo.  496,  12 

prohibited  by  law,  but  in  excess  of  S.    W.   Rep.    1050;    Boj'ce   vs.    Mon- 

the  power  of  the  corporation,  to  be  tank   Gas   Coal   Co.,   37   W.   Va.   73, 

entitled  to  what  he  asks,   must  ap-  16  S.  E.  Rep.  501 ;  Miners'  DitcJi  Co. 

ply  promptly.     He   cannot  wait  to  vs.  Zellerbach,    37  Cal.   543;   Lucas 

speculate  upon  the  chances,  but  he  vs.   Transfer   Co.,   70   Iowa    542,   30 

must  came  before  the  act  of  which  N.  W.  Rep.  771 ;  Bissell  vs.  Railroad 

he  complains  has   bpcome  the  foun-  Co.,   22  N.  Y.   259;   Watt's  Appeal, 

dation   of   rights  or   equities  which  78  Pa.  St.  370. 
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persons,  coal  companies  and  coal  operators  operating  coal  mines 
and  coke  ovens  along  its  line  of  railroad  in  the  State  of  West 
Virginia,  whereby  it  did  undertake  and  agree  to  purchase  from 
them,  and  they  did  undertake  and  agree  to  sell  and  deliver  to 
said  railv^ay  company,  for  long  terms  of  years,  none  of  v^hich 
terms  have  yet  expired,  or  did  guarantee  to  said  persons  a  price 
for,  great  quantities  of  coal  and  coke,  being  as- much  as  775,000 
tons  per  annum,  as  your  orator  eha/rges  on  information  and  be- 
lief, making  in  all,  as  he  charges  upon  like  information  and  be- 
lief, as  much  as  5,615,000  tons,  and  that  said  railway  company 
is  obligated  by  said  contracts  to  pay  therefor  during  the  life 
of  said  contracts  an  enormous  sum  of  money,  the  amount  of 
which  is  unknown  to  your  orator,  but  which  your  orator  on 
information  and  belief  charges  would  not  be  less  than  four 
millions  of  dollars,  and  that  all  of  said  coal  and  coke  covered  by 
said  contracts  was  purchased  or  the  price  therefor  guaranteed 
by  said  railway  company  for  the  sole  purpose  of  being  sold 
again  by  it  or  foi*  it  in  the  market,  and  none  was  purchased  for, 
needed  or  used  in  the  operation  of  said  railroad  or  its  business. 
7.  Your  orator  says  that  among  other  contracts  so  entered 
into  by  said  C.  and  0.  By.  Company  there  are  one  or  more  with 
the  defendant,  the  H.  C.  and  0.  Company  then  and  ever  since 
operating  extensive  coal  mines  and  coke  ovens  on  the  line  of  said 
railroads  in  West  Virginia,  whereby  the  said  railway  company 
did  undertake  and  agree,  as  your  orator  charges  on  information 
and  belief,  to  buy  from  said  coal  company,  and  said  coal  com- 
pany did  undertake  to  sell  and  deliver  to  said  railway  company 
during  a  term  o'r  terms  of  years  that  have  not  yet  expired  and 
will  not  expire  for  many  years  yet,  all  the  coal  and  all  the  coke 
that  could  be  produced  by  said  coal  company  at  its  mines  and 
coke  ovens  on  the  line  of  said  railroad  during  said  time  and  at  an 
agreed  price  amounting,  as  your  orator  charges  and  believes,  to 
many  thousands  of  dollars  each  and  every  year  of  said  period, 
which  amount  said  railway  company  has  bound  itself  to  pay. 
Tom-  orator  has  and'  can  obtain  no  more  definite  information 
as  to  the  nature  of  said  contract  as  to  the  amount  of  coal  and 
coke  said  railway  company  has  been  and  will  be  required  to 
purchase  and  pay  for  than  as  above  stated;  that  the  said  coal 


FORMS  OEIGIIfAL    BILLS.  1063 

company  now  is  and  for  several  years  last  past  has  been  operat- 
ing extensive  mines  and  coke  ovens,  said  ovens  not  numbering 
less  than  one  hundred,  and  will  so  continue  to  do  during  the 
life  of  said  contracts,  the  product  whereof  said  railway  com- 
pany will  be  obliged  to  take  and  pay  for  at  fixed  prices  in 
the  future  as  it  has  done  in  the  past,  unless  your  orator  obtains 
the  relief  herein  sought. 

8.  That  the  price  fixed  or  agreed  upon  in  said  contract  with 
said  H.  0.  and  G.  Company  exceeds  the  market  value  of  said 
coal  or  coke  or  the  value  of  said  coal  or  coke  to  said  railway  com- 
pany, and  said  railway  company  has  suffered  great  loss  thereby, 
and  the  market  price  and  vahie  of  said  coal  and  coke  to  said  rail- 
way company  is  likely  to  continue  in  the  future  to  be  less  than 
the  price  said  railway  company  is  obligated  by  said  contract  to 
pay  therefoi*,  and  that  said  contracts  are  now  and  will  continue  to 
be  a  source  of  great  pecuniary  detriment  to  said  railway  com- 
pany and  to  your  orator  as  a  stockholder  thereof,  and  to  all 
othef  stockholders  of  said  railway  company. 

9.  Your  orator  says  that  one  of  the  contracts  existing  between 
the  said  H.  C.  and  C.  Company  and  the  C.  and  0.  By.  Company 
was  entered  into  with  another  party,  but  afterward  assigned 
to  said  H.  C.  and  C.  Company  and  that  said  contracts  were 
afterward,  some  time  in  1895  or  1S96  modified  so  that  said 
H.  C.  and  C.  Company  might  sell  said  coal  to  other  parties 
acceptable  to  the  C  and  0.  By.  Company,  said  C.  and  0.  By. 
Company,  however,  guaranteeing  to  said  H.  C.  and  C.  Company 
for  said  coal  so  sold  payment  at  the  prices  named  in  said  con- 
-tracts  prior  to  modifications,  the  quantity  so  sold  to  be  de- 
ducted from  the  amount  agreed  to  be  taken  undetr  said  contract. 

10.  Your  orator  says  that  the  said  C.  and  0.  By.  Company 
had  not  and  has  now  no  power  whatever  to  make  ot  carry  out 
said  contracts,  or  any  of  them,  or  the  said  modifications  thereof, 
and  all  the  same  are  illegal  and  void ;  that  your  orator  did  not 
until  on  or  about  the    day    of   December,  1898,^^  know 

35  In  order  to  relieve  against  an  that  purpose,  it  must  appear  that 

act  or  contract  alleged  to  be  ultra  the   plaintiff  was  a   stockholder   in 

vires,  by  a  stockholder  of  a  corpora-  the  corporation  at  the  time  of  the 

tion  in  a  suit  in  equity  brought  for  act  complained  of,  or  that  the  stock 
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of  the  existence  of  any  of  said  contracts  and  of  the  practices' 
thereunder,  and  that  in  the  month  of  Jafiuary,  1899,  your  ora- 
tor demanded  at  a  regular  meeting  of  the  board  of  directors  of 
the  C  and  0.  By.  Company,  that  they,  in  the  name  of  the  said 
company,  declare  such  contracts  void,  and  that  they  refuse  to 
further  perform  the  same  or  permit  them  to  be  performed  and 
to  -bring  an  action,  if  necessary,  in  the  name  of  the  company  to 
have  the  same  annulled,  and  that  if  said  board  should  fail  to 
take  such  action  that  they  call  a  special  meeting  of  the  stock- 
holders of  the  said  C.  and  0.  Ry.  Conifiany,  to  whom  your 
orator  could  present  his  said  grievances  herein  complained  of; 
but  that  said  board  of  directors  of  the  C.  and  0.  Ry.  Company 
refused  to  take  any  action  whatever,  as  requested,  or  to  do  any- 
thing whatsoever  looking  to  a  repudiation  of  said  contract. 

11-  Your  orator  further  says  that  thereafter  he  obtained  a 
special  meeting  of  the  stockholders  of  said  C.  and  0.  Ry.  Com- 
pany, on  the day  of  March,  1899,  which  was  held  in  the 

City  of  Richmond,  in  the  State  of  Yirginia,  and  that  at  said 
meeting  your  orator  requested  the  said  stockholders  to  remove 
the  said  board  of  directors  and  elect  another  who  would  take 
steps  to  annul  the  said  contract  or  decline  to  further  perform 
the  same  on  the  part  of  the  said  C.  and  0.  Ry.  Company,  bul 
the  said  stockholders  declined  and  refused  to  do  anything  witb 
reference  to  said  matter  whatever.  All  of  which  will  more  fully 
and  at  large  appear  by  reference  to  the  proceedings  of  the  said 
board  of  directors  and  the  said  stockholders  at  their  said  last 
named  meeting,  certified  copies  of  which  are  herewith  filed, 
marked  "  Exhibits  ISTos.  1  and  2,"  respectively,  and  made  part 
of  this  bill. 

12.  That  said  railway  company  will  persist  and  continue  to 
carry  out  said  contracts  and  said  obligations  hereinbefore  menr 
tioned,  in  the  future  as  it  has  done  in  the  past,  to  the  great  and 
irreparable  injury  of  said  company  and  the  stockholders  thereof, 
including  your  orator,  and  that  he  does  not  possess  and  cannot 
obtain  the  necessary  information  to  fix  the  amount  of  coal  and 

has  devolved  upon  him  since  by  op-  course  of  the  opinion,  citing  Dimp- 
eration  of  law.  Boyce  vs.  Montauk  fell  vs.  Railway  Co..  110  U.  S.  209, 
Gas  Coal  Co.,  37  W.  Va.  73,  in  the      3  Sup.  Ct.  Rep.  573. 
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coke  which  the  C.  and  0.  By.  Company  is  obligated  under  said 
contracts  to  take  by  purchase  from  the  said  H.  C.  and  C.  Com- 
pany^ nor  the  prices  which  said  railway  company  is  obligated 
under  said  contracts  to  pay  for  said  coal  and  coke  and  that  such 
facts  are  peculiarly  and  exclusively  within  the  knowledge  of  the 
defendants,  and  that  discovery  by  the  H.  C.  and  C  Company^ 
through  its  ofScers,  books  and  agents  is  necessary,  and  that  the 
defendant,  /.  A.  M.,  is  the  president  of  said  H.  C.  and  C. 
Company. 

13.  Your  orator  says  that  this  is  not  a  collusive  suit  to 
confer  on  a  court  of  equity  jurisdiction  of  a  case  of  which  it 
otherwise  would  not  have  cognizance,  and  that  your  orator  was 
a  stockholder  of  the  C.  and  0.  Ey.  Company  at  the  time  of  the 
transactions  herein  complained  of.^" 

In  consideration  whereof,  and  forasmuch  as  your  orator  is 


36  Whatever  under  the  charter  of 
a  corporation  and  the  general  laws 
applicable  to  it,  may  fairly  be  re- 
garded as  incidental  to  the  objects 
for  which  the  corporation  is  created, 
is  not  to  be  taken  as  prohibited/ 
Green  Bay  &  M.  K.  Co.  vs.  Union 
Steamboat  Co.,  107  U.  S.  100,  27  L. 
ed.  413. 

Where  certain  matters  are  em- 
braced in  a  contract  which  are  ultra 
vires  as  to  the  contracting  corpora- 
tion, these  matters  so  included  do 
not  aflFect  the  validity  of  the  eon- 
tract  as  to  those  things  contained 
in  it  which  are  infra  vires  as  to 
such  corporation.  Barth  Gas  Light 
Co.  vs.  Claffy,.  151  N.  Y.  24. 

Whatever  may  fairly  be  consid- 
ered as  incidental  to  the  purposes 
for  which  a  corporation  was  created 
is  not  to  be  taken  as  prohibited, 
but  is  as  much  granted  as  that 
which  is  expressed.  Pittsburgh,  C. 
&.  St.  L.  R.  Co.  vs.  Keokuk  &  H. 
Bridge  Co.,  131  U.  S.  371,  33  L.  ed. 
1,57;  Green  Bay  &  M.  E.  Co.  vs. 
Union  S.  B.  Co.,  107  U.  S.  98,  27 
L.   ed.    413;    EUerman  vs.   Chicago 


Junction  R.  &  Union  Stock  Yards 
Co.,   49   N.    J.   Eq.   217. 

If  a  contract  is  ultra  vires,  and  a 
plaintiff  has- received  the  benefits 
of  it,  he  will  not  be  heard  to  ques- 
tion its  validity.  Kadish  vs.  Gar- 
den City  Equitable  Loan  &  Bldg. 
Asso.,  151  111.  531,  38  N.  E.  Rep. 
237 ;  Fort  Worth  City  Co.  vs.  Smith 
Bridge  Co.,  151  U.  S.  294,  38  L.  ed. 
167 ;  Bissell  vs.  Michigan  S.  &  N.  I. 
R.  Co.,  22  N.  Y.  258;  Heims  Brew- 
ing Co.  vs.  Flannery,  137  111.  309, 
27  N.  E.  Rep.  286;  Paniels  vs. 
Tearney,  102  U.  S.  *15,  26  L.  ed. 
187;  Union  Nat.  Bank  vs.  Matthew, 
98  U.  S.  621,  25  L.  ed.  188 ;  Hitch- 
cock vs.  Galveston,  96  U.  S.  341,  24 
L.  ed.   659. 

If  it  is  possible,  under  any  hypo- 
thetical condition  of  facts,  for  the 
act  in  question  to  be  within  the  ex- 
press or  implied  power  of  a  corpora- 
tion, the  corporation  will  be  estopped 
in  a  particular  instance  to  say  that 
the  act  in  question  is  not  withir 
such  express  or  implied  power,  wher 
such  a  defense  would  be  to  the  in- 
jury  of   an    innocent   third    party: 
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remediless  in  the  premises  at  and  by  the  strict  rules  of  the 
common  law,  and  the  premises  are  only  relievable  in  a  court  of 
equity,  where  matters  of  this  kind  are  properly  cognizable  and 
relievable,  your  orator  prays  the  aid  of  this  honorable  court,  and 
that  the  defendant,  The  C.  and  0.  By.  Company  may  be  en- 
joined from  in  any  manner  carrying  out,  recognizing  or  fulfill- 
ing any  of  the  contracts  hereinbefore  mentioned  between  it  and 
the  said  H.  C-  and  C.  Company  for  the  purchase  of  coal  and 
coke  as  aforesaid,  and  to  that  end  your  orator  further  prays  that 
the  said  H.  C.  and  C.  Company  may  be  made  a  defendant  to 
this  bill,  and  also  the  said  J.  A.  M.,  who  is  the  president  of  the 
H.  C.  and  C.  Cotnpany,  fully  acquainted  with  all  the  business 
of  the  said  H.  C.  and  C.  Company,  and  that  the  said  Zf .  C.  and 
G.  Company,  may,  if  it  can,  show  why  your  orator  should  not 
have  the  relief  prayed  for,  and  that  the  said  J.  A.  M.  may  be 
required  upon  his  corporal  oath  and  according  to  his  best  and 
utmost  knowledge,  remembrance,  information  and  belief,  full, 
true,  direct  and  perfect  answer  make  to  the  following  inter- 
rogatories :  (The  interrogatories  referred  to  are  omitted  as  be- 
ing unnecessary  to  he  set  out  in  this  form.)  And  your  orator 
prays  for  such  other  and  further  relief  as  to  equity  may  seem 
meet  and  as  in  duty  bound  he  will  ever  pray,  etc. 

H C G and  H W- G- 


Solicitors  for  the  Plaintiff.  By  Counsel. 

(Add   the   necessary   affidavit  for  verification.) 

and  this,  even  if  the  act  itself  was  vs.    Shores,    97    U.    S.    272,    279,   24 

unauthorized  and  illegal.     Citizens'  L.  ed.  889 ;  Farmers'  &  JI.  Bank  vs. 

State  Bank  vs.  Hawkins,   34  U.  S.  Butchers'  k  D.  Bank,   16  N.  Y.  125, 

App.  423,   71  Fed.  Eep.  369,   18  C.  69  Am.  Dec.  678 ;  Stoney  vs.  Am.  L. 

C.   A.    78;    Farmers'   Nat.   Bank  vs.  Ins.  Co.,   11   Paig-e   635;   Madison   & 

Sutton  Mfg.  Co.,  6  U.  S.  App.  312,  I.  R.  Co.  vs.  Norwich  Sav.  Soc,  24 

52  Fed.  Rep.  195,  3  C.  C.  A.  1,  17  Ind.  457;  New  York  &  N.  H.  R.  Co. 

L.  R.  A.  595 ;  Marshall  County  Sup-  vs.    Schuyler,    34    N.    Y.    30 ;    State 

ers.  vs.  Schneek,  5  Wall.  772,   784,  Bd.  of  Agri.  vs.  Citizens'  Street  R. 

18  L.   ed.  556,  559;   Ohio  &  M.  R.  Co.,  47  Ind.  407,  17  Am.  Rep.  702; 

Co.  vs.  McCarthy,  96  U.  S.  248,  267,  Miners'  Ditch  Co.  vs.  Zellerbach,  37 

24  L.  ed.  693,  695;  Macon  County  Cal.  543,  99  Am.  Dec.  300. 
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JSTo.    93. 
§915.     In  a  creditors'  suit  enforcing  jadgment  lien. 

The  bill  of  complaint  of  A B ,  who  sues  on  behalf  of 

himself  and  all  other  lien  creditors  of  C D ,  against 

C D ,  E—    F^— ,   G H ,   I J— 

—  and  K L ,  trustee,   filed  in  the  Circuit  Court  of 

Monroe  County,  West  Virginia. 

The  plaintiff  complains  and  says  that  on  the  day  of 

,  18 ,  he  obtained  a  judgment  against  the  said  C 

D in  the  Circuit  Court  of  Monroe  County,  and  in  the  State 

aforesaid,  for  the  sum  of  dollars,  with  interest  thereon 

from  the  date  of  said  judgment  until  paid,  and  dollars, 

costs  of  the  suit  in  which  said  judgment  was  rendered.  All  of 
which  will  more  fully  and  at  large  appear  from  a  certified 
copy  of  said  judgment  and  the  taxation  of  the  costs  of  said 
suit,  herewith  filed,  marked  Exhibits  "  A  "  and  "  B,"  respec- 
tively, and  made  part  of  this  bill. 

This  plaintiff  further  says  that  prior  to  the  rendition  of  said 
judgment  in  favor  of  this  plaintiff  said  C D exe- 
cuted a  deed  of  trust  to  the  said  K L — ■ — ■,  trustee,  to  se- 
cure the  payment  of  a  certain  debt,  evidenced  by  note,  payable 

to  the  said  I J for  two  hundred  dollars,  as  will  more 

fully  and  at  large  appear  by  the  said  trust  deed,  duly  of  record 
in  the  clerk's  office  of  the  said  county,  an  attested  copy  of  which 
is  herewith  filed,  marked  "  Exhibit  C,"  and  made  part  of  this 
bill. 

This  plaintiff  further  says  that  the  said  defendants,  E 

F — —  and  G H ,  on  the  day  of ,  18 , 

obtained  a  judgment  against  the  said  C D for  the  sum 

of   one   hundred   and   forty-two   dollars,   with   interest  thereon 

from  the  date  of  judgment  until  paid,  and dollars  costs,  as' 

will  more  fully  and  at  large  appear  by  reference  to  a  certified 
copy  of  said  judgment,  together  with  the  taxation  of  costs,  here- 
with filed,  marked,  respectively,  Exhibits  "  D  "  and  "  E,"  and 
made  part  of  this  bill. 

This  plaintiff  further  says  that  on  the  day  of  , 

18 ,  he  caused  an  execution  to  be  issued  upon  the  said  judg- 
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ment  obtained  by  this  lolaintiff,  which  was  placed  in  the  hands 
of  the  sheriff  of  ilonroe  County,  and  subsequently  returned  by 
the  said  sheriff  with  the  endorsement  thereon  made  "  Xo  prop- 
erty  found  out  of  which  the  within  execution   can  be  made. 

(Signed)  S J C ,  sheriff  of  Monroe  County,"  all 

of  which  will  more  fully  and  at  large  appear  by  a  certified  copy 
of  said  execution,  together  with  the  return  thereon,  herewith 
filed  marked  "  Exhibit  F,"  and  made  part  of  this  bill- 

(Or  where  no  execution  has  issued  within  two  years  from 
date  of  judgment,  in  lieu  of  this  paragraph  aver  that  no  execu- 
tion ever  issued  upon  said  judgment  within  two  years  next  after 
the  date  of  the  rendition  thereof. ) 

This  plaintiff  further  says  that  at  the  time  of  the  rendition  of 

said  judgment  the  said  C D was  the  owner  in  fee  of 

two  tracts  of  land,  situate  in  the  District  of ,  in  the  said 

county,  and  sold  and  conveyed  to  him,  the  said  C D , 

by  deeds  bearing  the  respective  dates  of  August  5,  1876,  and 
October  27,  1882,  which  will  more  fully  and  at  large  appear 
from  said  deeds  themselves,  which  are  duly  of  record  in  the 
said  county,  attested  copies  of  which  are  herewith  filed  marked, 
respectively,  Exhibits  "  G  "  and  "  H,"  and  made  part  of  this 
bin. 

The  plaintiff  is  informed  and  believes  and  so  states  the  fact 
to  be,  that  the  first  of  the  foregoing  tracts  of  land  contains 
about  one  hundred  acres,  and  that  the  latter  thereof  consists  of 
about  seventy-two  acres,  and  that  this  is  the  only  real  estate, 
the  plaintiff  is  informed  and  believes  and  so  avers,  of  which  the 
defendant  is  the  owner,  or  in  which  he  has  any  interest. 

The  plaintiff  says  that  he  brings  this  suit  on  behalf  of  him- 
self and  all  other  lien  creditors  of  the  said  C D ,  that 

the  various  liens  against  the  said  real  estate  may  be  properly 
adjudicated  and  their  priorities  determined  and  enforced 
against  the  said  real  estate. 

This  plaintiff  avers  that  his  said  judgment  remains  wholly 
unpaid,  and  is  a  binding  and  s\ibsisting  lien  upon  all  the  said 
real  estate ;  that  he  is  advised  and  so  avers  that  the  other  judg- 
ment lien,  as  well  as  the  trust  lien,  are  also  unpaid  and  consti- 
tute liens  upon  the  said  real  estate,  and  if  there  are  any    ther 
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liens  tliereon  this  plaintiff  is  unable  to  say  by  whom  they  are 
held,  but  the  plaintiff  believes  and  so  states  that  no  other  liens 
exist  against  the  said  real  estate. 

This  plaintiff  also  avers  that  the  rents,  issues  and  profits  of 
the  said  real  estate  will  not,  in  five  years,  pay  off  and  discharge 
the  liens  existing  thereon. 

This  plaintiff  now  prays  that  this  cause  may  be  referred  to 
a  commissioner  in  chancery  to  take  and  report  the  liens  and 
their  priorities  upon  said  real  estate ;  that  there  may  be  a  de- 
cree of  sale,  upon  the  return  and  confirmation  of  said  report,  of 
the  said  real  estate,  or  so  much  thereof  as  may  be  necessary,  to 
pay  off  and  discharge  the  various  liens  thereon,  and  grant  unto 
this  plaintiff  such  other,  further  and  general  relief  as  the  court 
may  see  fit  to  grant,  and  as  in  duty  bound  he  will  ever  pray,  etc. 


S- 


&S- 


A- 


Solicitors  for  the  Plaintiff. 


By  Counsel.'' 


■■•s  It  will  be  observed  that  the 
form  as  given  above  sets  out  the  is- 
suing of  an  execution  upon  the 
judgment  of  the  plaintiff  and  the 
return  thereon  of  "  No  property 
found  out  of  -vyhieh  the  within  ex- 
ecution can  be  made." 

This  allegation  is  necessary  in  a 
suit  of  this  kind  in  West  Virginia, 
but  it  may  be  omitted  in  a  suit  of 
the  same  character  in  Virginia, 
ante,   sec.    117,   note. 

It  will  be  observed  that  the  form 
alleges  that  the  rents  and  profits  of 
the  land  of  the  judgment  debtor 
will  not  satisfy  the  liens  thereon 
within  five  years.  If  it  be  true  that 
the  rents  and  profits  of  the  debtor's 
land  in  such  case  will  not  pay  off 
and  discharge  the  liens  on  his  real 
estate  it  is  advisable  to  so  allege 
the  fact  so  that  if  such  fact  be  ad- 
mitted by  the  pleading  the  expense 


and  delay,  of  taking  proof  to  estab- 
lish this  point  will  be  thus  avoided. 

The  draft  of  this  bill  is  founded 
upon  the  principles  announced  in  2 
Barton  Ch.  PI.  &  Pr.  (2d  Ed.) 
1285;  ante,  sees.  59,  117;  Newland 
vs.  Wade,  43  W.  Va.  283,  27  S.  E. 
Rep.    244. 

If  no  execution  has  issued  upon 
the  judgment  within  two  years  after 
the  date  of  its  rendition,  then  it  is 
not  necessary  to  aver  the  issuance 
of  an  execution  on  the  judgment 
and  a  return  of  "  No  property 
found."  Dunfee  vs.  Childs,  45  W. 
Va.  155,  30  S.  E.  Rep.  102,  But 
the  issuance  of  an  execution  in  order 
to  enforce  a  judgment  lien  is  not 
required  in  any  case  as  to  judg- 
ments rendered  before  the  act  of 
March  13,  1891,  was  passed.  Dun- 
fee  vs.  Childs,  supra. 
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No.  94. 

§916.  In  a  creditors'  suit  by  an  executor  or  administrator  to  sub- 
ject the  real  estate  of  the  decedent  to  the  payment  of 
his  debts. 

(After  the  usual  caption,   address  and   commencement.) 

I.     That  on  the day  of ,  18 ,  the  said  C 

D died  intestate,   and  that  your  orator  .was  on  the  


day  of ,  18 ,  duly  appointed  as  his  administrator,  gave 

bond  and  qualified,  and  ever  since  hath  been  and  is  now  acting 
as  such  administrator. 

II.  That  the  said  C D at  the  time  of  His  death 

owed  a  large  number  of  debts,  some  of  which  were  evidenced 
by  judgments,  and  others  by  notes  and  open  accounts,  and  that 
said  judgments,  notes  and  open  accounts  remain  entirely  unpaid, 
and  the  personal  estate  of  said  decedent  is  insufficient  to  pay  the 
sum. 

III.  That  ere  came  into  the  hands  of  your  orator,  personal 
property  to  be  administered,  which  was  duly  appraised,  of  the 
value  of  four  hundred  dollars,  as  will  more  fully  and  at  large 
appear  by  this  plaintiff's  inventory  thereof,  and  its  appraise- 
ment, copies  of  which  are  herewith  filed  marked,  respectively, 
Exhibits  "  1  "  and  "  2,"  and  made  part  of  this  bill. 

IV.  That  the  said  decedent  left  very  considerable  real  es- 
tate, a  part  of  which  is  situate  in  the  County  of ,  and  the 

residue  thereof  in  the  County  of ,  in  the  said  State,  as  will 

more  fully  and  at  large  appear  from  the  said  decedent's  title 
deeds  therefor,  duly  recorded  in  the  said  counties,  attested  copies 
of  which  are  herewith  filed,  marked,  respectively,  numbers  "  3," 

V.  That  the  said  decedent  left  R D ,  as  his  widow, 

and  F and  S D as  his  only  children  and  heirs-at- 

law,  who  are  made  defendants  to  this  bill. 

Your  orator  prays  that  his  accounts  as  such  administrator 
may  be  settled  before  a  commissioner  in  chancery  of  this  court ; 

that  an  account  of  all  debts  and  liabilities  of  said  C D 

may  be  taken  and  their  priorities  ascertained  and  determined; 
that  the  amount  and  value  of  the  real  estate  may  be  ascertained ; 
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that  the  personal  estate,  so  far  as  it  will  do  so,  may  be  applied  to 
the  payment  of  the  debts  and  liabilities  of  the  said  decedent; 
that  all  other  accounts  and  orders  which  are  proper  may  be  taken 
and  made  in  this  cause,  and  grant  unto  your  orator  such  other 
further  and  general  relief  as  to  equity  may  seem  meet,  and  as 
in  duty  bound  your  orator  will  ever  pray,  etc. 

J F S ,  A B , 


By  Counsel.' 


Solicitor  for  the  Plaintiff. 


No.    95. 

§917.     To  have  an  instrument  in  the  form  of  a  deed  declared  to  be 
a  mortgage. 

(After  the  usual  caption  and  address.) 

Your  orator,  A — —  B ,  respectfully  represents  unto  your 

honor  that  on  the day  of ,  18 -,  your  orator  being 

indebted  unto  one  C — ■ —  D ,  the    defendant    hereinafter 

named,  in  the  sum  of dollars,  to  secure  the  same  with  in- 

tsrest  thereon  at  the  rate  of  — - —  per'  cent,  per  annum,  to  be 

paid  on  the day  of ,  18 -,  by  an  absolute  deed  of 

conveyance  of  that  date,  conveyed  to  the  said  C D in 

fee  simple,  that  certain  tract  of  land  lying. in  the  District  of 

,   in  the  County  of  ,  and  State  of  ,  more  fully 

described  in  said  deed  of  conveyance,  a  copy  of  which  is  duly 
of  record  in  the  clerk's  office  of  the  County  Court  of  said  county, 
an  attested  copy  of  which  is  herewith  filed,  marked  "  Exhibit 
'No.  1,"  and  made  part  of  this  bill- 

Your  orator  further  represents  that  the  said  deed  of  convey- 
ance, although  appearing  to  be  absolute  on  its  face,  was  not  in- 
tended to  be  such  by  your  orator  and  the  said  C D , 

but  on  the  contrary  thereof,  it  was  expressly  understood  and 
agreed  between  them,  that  the  same,  and  the  said  premises 
thereby  conveyed,  were  to  be  held  by  the  said  C D sim- 

33  The  draft  of  this  bill  is  predi-  as  to  proper  parties  to  and  neces- 
cated  on  sees.  59,  117,  of  this  work,       sary  allegations  in  such  a.  bill. 
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ply  as  a  security  for  the  payment  of  the  said  sum  of  money,  and 
interest  as  aforesaid  ^  and  that  upon  the  payment  of  that  sum 

and  interest  to  the  said  C T> — — ,  the  said  C D 

would  reconvey  the  said  premises  to  your  orator  by  an  absolute 
deed. 

Your  orator  further  represents  that  he,  your  orator,  has  re- 
mained in  the  possession  of  said  premises  ever  since  the  execu- 
tion of  said  deed,  and  is  now  in  the  possession  thereof. 

Your  orator  further  represents  that  he  has  paid  all  the  inter- 
est due  on  the  said  sum  of  dollars,  to  the  said   C 

D ,  from  the  date  of  the  said  deed  until,  etc.,  when  the  said 

C D— ; refused  to  receive  further  interest  thereon  from 

your  orator ;  that  your  orator  has  always  been,  and  still  is,  ready 

to  pay  the  said  C D — ■ —  what  is  due  to  him  for  principal 

and  interest  on  the  said  sum  of  money;  and  your  orator  well 

hoped  that  the  said  C D would  have  received  the  same, 

and  that  he  would  reconvey  to  your  orator  the  said  premises,  as 
in  justice  and  equity  he  ought  to  have  done. 

But  now  so  it  is,  may  it  please  your  honor,  he,  the  said  C 

D ,  in  order  to  deprive  and  defeat  your  orator  of  the  benefit 

of  redeeming  the  said  premises,  does  pretend  and  give  out  that 
your  orator  did  not  execute  the  said  deed  of  conveyance  to  the 

said  C D as  a  security  for  the  repayment  of  the  said 

sum  of  money,  with  interest  as  aforesaid,  but  does  pretend  that 
the  said  sum  of  — ■ — •  dollars  was  paid  to  your  orator  in  consid- 
eration of  the  absolute  purchase  of  the  said  premises ;  and  that 
the  said  deed  was  not  intended  between  the  parties  thereto  to  be 
a  mere  security  for  the  said  sum  of  money,  and  interest  as 
aforesaid;  whereas,  your  orator  charges  the  contrary  o-f  such 
pretenses  to  be  the  truth ;   and,  upon  the  pretenses  aforesaid, 

the  said  C D refuses  to -come  to  any  manner  of  accoimt 

with  your  orator,  or  to  reconvey  the  said  premises  to  him,  al- 
though your  orator  has  frequently,  and  in  a  friendly  manner, 
applied  to  him  for  that  purpose,  and  offered  to  pay  him  what- 
ever, if  anything,  should  be  found  to  be  due  to  the  said  O 

D upon  an  account  being  taken,  with  reference  to  the  said 

transaction.  All  of  which  actings,  doings  and  pretenses  of  the 
said  C '  D are  contrary  to  equity  and  good  conscience, 
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and  tend  to  the  manifest  wrong,  injury  and  oppression  of  jovix 
orator. 

Your  orator  therefore  prays  that  the  said  C D ,  who 

is  hereby  made  a  party  to  this  bill,  may  be  required  to  make  full 
and  direct  answer  to  the  same ;  that  an  account  be  taken  as  to 
tie  state  of  the  accounts  between  your  orator  and  the  said  de- 
fendant ;  that  if  anything  be  found  due  the  said  defendant  upon 
said  accounting  your  orator  offers  to  pay  the  same ;  that  the 
defendant  may  be  compelled  to  reconvey  the  said  premises  to 
your  orator  by  sufficient  and  proper  deed  of  conveyance  in  fee ; 
and  that  your  orator  may  have  such  other  further  and  general 
relief  as  equity  may  require,  and  to  your  honor  shall  seem 
meet,  and  as  in  duty  bound  he  shall  ever  pray,  etc. 

J S S ;  A B , 


Solicitor  for  the  Plaintiff.  By  Counsel.*'' 


:^o.    96. 

§918.     Of  discovery  merely. 

(To  the  Honorable ,  Judge  of  the  Circuit  Court  of  

County : 

The  bill  of  complaint  of  H.  M.  E.,  as  administrator  of  the 
estate  of  G.  S.,  deceased,  against  O.  D.,  filed  in  the  Circuit 
Court  of County. 

And  thereupon  your  orator  complains  and  says :     That  on 

the day  of ,  18 ■,  said  O.  D.  brought  against  the 

Exchange  Bank  of ,  in  the  Circuit  Court  of County, 

her  action  of  detinue  to  recover  the  sum  of dollars  of  sil- 
ver coin  of  the  United  States,  contained  in  fourteen  linen  bags, 
which  had  been  left  with  said  Exchange  Bank  of for  safe- 
keeping on  the  day  of ,  188 — ,  by  cfne  W.  D.,  who 

afterward  stated  said  coin  to  be  the  property  of  the  said  0.  D. 

That  your  orator  was,  on  the day  of ,  188 — ,  by  the 

*o  See  the  author's  Eq.  Prineip., 
sees.  337-347,  where  the  subject  of 
mistake  is  treated. 
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County  Court  of  County,   duly  appointed  administrator 

of  the  estate  of  G.  S.  of  said  county,  deceased,  who  died  intes- 
tate on  the  day  of  — ■ — ,  18 ,  and  that  your  orator 

duly  qualified  as  such  administrator  on  the day  of , 

188—. 

That  your  orator  claims  that  said  hags  of  coin  were  the  prop- 
erty of  his  said  intestate,  and  that  as  such  administrator  your 
orator  is  entitled  to  receive  them.) 

Your  orator  further  shows  that  the  said  Exchange  Bank  of 

appeared  to  the  said  action  of  detinue  and  filed  an  afii- 

davit  of  its  cashier,  stating  that  it  had  the  said  bags  of  coin  in 
its  possession  and  keeping ;  that  it  made  no  claim  to  them,  and 

that  the  same  were  left  with  it  by  W.  D.  on  the  day  of 

■ ,  18 ,  for  safe  keeping,  and  that  said  W.  D.  subse- 
quently stated  them  to  be  the  property  of  O.  D.,  and  that  the 
property  was  claimed  by  your  orator  as  administrator  of  G.  S., 

deceased ;  that  the  said  Exchange  BanJc  of ,  did  not  collude 

with  your  orator  as  such  administrator,  but  was  ready  to  de- 
liver the  said  property  to  the  owner  thereof,  as  the  court  might 

direct ;  and  on  motion  of  the  said  Exchange  Bank  of your 

orator  was  made  a  defendant  in  ,the  said  action  of  detinue  and 
was  required  to  state  the  nature  of  his  claim  to  the  coin  and  to 
maintain  or  relinquish  the  same. 

And  your  orator  avers  that  as  such  administrator  he  appeared 
as  required,  claimed  the  coin  as  the  property  of  his  intestate 
and  denied  that  the  said  O.  D.  had  any  title  thereto ;  that  there- 
upon the  court,  on  motion  of  said  0.  C,  directed  an  issue  to  be 
tried  to  ascertain  whether  the  said  coin  or  any  part  thereof  was, 
at  the  time  said  action  of  detinue  was  instituted,  the  property 
of  the  said  administrator,  under  which  issue  your  orator  was 
made  plaintiff  and  said  O.  D.,  defendant;  and  that  said  issue  is 
still  pending  and  undetermined. 

Your  orator  further  shows,  upon  information  and  belief,  that 
for  many  years  before  and  until  the  time  of  his  death,  the  said 
G.  S.,  deceased,  resided  in  a  house  belonging  to  h-im  in  the  said 

city  of  ,  a  portion  of  which  was  used  by  him  as  a  drug 

store  and  the  remainder  of  which  was  used  and  occupied  by 
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him  as  a  dwelling;  that  for  years  before  his  death,  the  said  G. 
S.  had  been  in  the  habit  of  accumulating  and  hoarding  coin; 
that  some  time  before  his  death,  the  said  G.  S.  concealed  beneath 
the  earth  in  a  secret  portion  of  the  cellar  of  his  said  house,  the 
silver  money  which  is  in  controversy  in  the  said  action,  and 
which  at  the  time  it  was  so  concealed  was  the  money  and  pi'op- 
erty  of  the  said  G.  S.  and  of  him  alone ;  that  the  said  last  men- 
tioned silver  money  remained  in  the  said  house  until  after  the 
death  of  the  said  G.  S.,  and  that  it  remained  concealed  under 
the  earth  in  the  said  cellar  as  afoi'esaid,  either  until  after  the 
death  of  the  said  G.  S.,  deceased,  or  until  the  day  beforer  his 
death. 

Your  orator  further  shows,  likewise,  on  information  and  be- 
lief, that  on.  the  said day  of ,  A.  D.  188 — ,  the  said  G. 

S.,  deceased,  met  with  a  sudden,  violent  and  unexpected  death, 
and  that  until  the  last  named  day  the  said  G.  S.  was  in  his  usual 
health  and  in  no  fear  or  expectation  of,  and  having  no  reasona- 
ble or  probable  cause  to  fear  or  expect  immediate  or  proximate 
death. 

Your  orator  further  shows,  upon  information  and  belief,  that 
the  said  O.  D.  claims  to  be  the  owner  of  the  said  silver  money 
now  in  edntr'oversy  in  said  action. 

Your  orator  further  shows  that  in  the  view  of  the  facts  of 
which  he  has  information  and  belief,  he  is  advised  and  says  that 
the  said  last  mentioned  silver  money  was  the  property  of  the 
said  G.  S.  at  the  time  of  his  decease,  and  now  is  the  property 
of  your  orator. 

Your  orator  is  advised  and  says  that  it  is  material  for  him, 
in  order  that  he  may  properly  maintain  his  side  of  the  issue  in 
said  action,  that  he  should  have  the  discovery  hereinafter  prayed 
with  reference  to  certain  of  the  matters  in  this  bill  set  forth. 

In  tender  consideration  whereof,  and  forasmuch  as  your  ora- 
tor is  remediless  in  the  premises  save  by  the  aid  o-f  a  court  of 
equity,  your  orator  prays  that  the  said  O.  D.  may  be  made  de- 
fendant to  this  bill  and  may  be  required  to  make  full,  true,  di- 
rect and  perfect  answers  to  every  of  the  following  interroga- 
iories ,  that  is  to  say : 

i^t.      Wyiether  for  many  years  before  aud  until  his  death,  the 
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said  G.  S.,  deceased,  resided  in  the  said  city  of ,  in  a  house 

belonging  to  him,  a  portion  of  which  was  used  and  occupied  by 
him  as  a  dwelling  ? 

2nd.  Whether  for  years  before  his  death,  the  said  G.  S.  had 
been  in  the  habit  of  acoumulating  and  hoarding  money  ? 

Srd.  Whether  some  time  before  his  death  the  said  G.  S.  con- 
cealed beneath  the  earth,  in  a  secret  part  of  the  cellar  of  his  said 
house,  the  silver  money  which  is  in  controversy  in  the  said 
action  ? 

4-th.  Whether  at  the  time  it  was  so  concealed  as  aforesaid, 
the  said  last  mentioned  money  was  the  money  and  property  of 
the  said  G.  S.,  now  deceased,  and  of  him  alone  ? 

5th.  Whether  the  said  last  mentioned  silver  money  remained 
in  the  said  house  until  after  the  death  of  the  said  G.  S.  ? 

6th.  Whethei"  the-  last  mentioned  money  remained  concealed 
under  the  eartb  in  the  said  cellar  as  aforesaid,  either  until  after 
the  death  of  the  said  G.  S.,  deceased,  or  until  the  day  before  his 
death  ? 

7th.     Whether  on  the  day  of ,  A.  D.  188 — ,  the 

said  G.  S.  met  with  a  sudden,  violent  and  unexpected  death  ? 

8th.  Whether  until  the  day  last  named,  the  said  G.  S.  was 
in  his  usual  health  and  had  no  fear  or  expectation  of  and  having 
no  reasonable  or  probable  cause  to  fear  or  expect  immediate  or 
proximate  death  ? 

Your  orator  also  prays  that  a  temporary  injunction,  until 
the  further  order  of  your  honorable  court,  to  be  made  upon  full, 
true  and  perfect  answers  being  filed  to  this  bill,  may  be  granted, 
restraining  the  said  O.  D.,  her  attorneys,  agents  and  servants, 
from  further  prosecuting  the  said  action  at  law  brought  by  her 

as  aforesaid  against  the  Exchange  Bank  of ,  and  in  which 

your  orator  has  been  made  a  party  as  aforesaid. 

H.  M.  R.  , 

D.  L.  ,  Adm'r  of  G.  S.,  deceased. 

Solicitor  for  the  Plaintiff.  ,  By  Counsel.*^ 

(Here  append  the  proper  verification  as  shown  in  form  No. 
259  or  262.) 

41  This  form  is  taken  from  the  24  W.  Va.  63.  The  report  of  the 
one  iised  in  Russell  vs.  Diekeschied,       case  does  not  show  the  full  text  of 
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No.    97. 

§919.     Of  discovery  in  aid  of  defense  at  law. 

To  the  Honorable  A.  B.,  Judge  of  the Court  of  the  County 

of- : 

Complaining  show  unto  the  court  your  orators,  C.  D.  and 
L.  M.J  that  one  E.  F.  has  instituted  in  the  Circuit  Court  of  the 
County  of his  certain  action  of  assumpsit  against  your  ora- 
tors, in  which  action  the  said  E.  F.  seeks  to  recover  of  your 
orators  the  price  of  a  certain  horse  alleged  to  have  been  sold  by 
the  said  E.  F.  to  your  orators,  the  price  thereof  in  the  bill  of 
particulars  filed  with  the  declaration  in  said  suit  being  alleged  to 
be  $200.  Your  orators  have  filed  in  the  said  action  two  pleas : 
1st,  the  plea  of  non-assumpsit;  and  2nd,  a  special  plea  to  the 
effect  that  the  said  E.  F.  warranted  the  said  horse  to  be  sound 
and  free  from  defect.  Your  orators  allege  that  the  said  E.  F. 
made  his  bill  of  sale  of  the  said  horse  to  your  orators,  in  which 
bill  of  sale  the  said  E.  F.  covenanted  to  warrant,  and  did  war- 
rant, the  said  horse  to  be  sound  and  free  from  defect.  The  said 
bill  of  sale  has  been  lost  or  destroyed,  and  your  orators  are  un- 
able to  produce  the  same  on  the  trial  of  the  said  action,  and  your 
orators  are  unable  to  establish  the  said  covenant  by  other  tes- 
timony than  the  statement  of  the  said  E.  F.  And  your  orators 
further  allege  and  charge  that  the  truth  of  the  matters  afore- 
said would  fully  appear  in  case  the  said  E.  F.  would  set  forth 
the  covenants  contained  in  the  said  bill  of  sale,  and  specially  the 
covenant  aforesaid  warranting  the  said  horse  to  be  sound  and 
free  from  defect.  Your  orators  can  and  will  establish  on  the 
trial  of  the  said  action  by  other  evidence,  that  at  the  time  of 
the  sale  of  the  said  horse  to  your  orators  by  the  said  plaintiff, 
the  said  horse  was  not  sound  and  free  from  defect,  but  on  the 

the  bill,  and   what  is  contained  in  It  will  also  be  observed  that  it  is 

the  form  in  parentheses  shows  what  stated  in  the  form  of  the  bill  here 

has  been  added  from  the  record  in  given    that   the    discovery    is    abso- 

order  to  make  the  bill  complete  and  lutely  necessary  for  the  purposes  of 

intelligible.     Tlie  parenthetic  marks  the  plaintiff's  defense  in  the  action 

are  to  be  omitted  in  the  draft  of  any  at  law.     This  is  not  necessary  in  a 

bill  of  discovery  when  the  foregoing  pure   bill   of  discovery.     Ante,   sec. 

is  used  as  a  form  for  that  purpose.  163. 
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contrary  thereof  was  suffering  then,  and  for  a  long  time  there- 
after, from  the  disease  called  the ,  and  of  that  disease  sub- 
sequently died,  and  was,  and  continued  at,  and  from  the  time 
of  sale,  or  shortly  thereafter,  until  his  death,  wholly  valueless 
to  your  orators. 

Your  orators  are  advised  that  they  cannot  safely  defend  them- 
selves on  the  trial  of  said  action  without  a  discovery  from  the 
said  E.  F.  touching  said  covenant  in  said  bill  of  sale,  and  con- 
cerning the  existence  thereof,  and  forasmuch  as  your  orators 
are  remediless  in  the  premises  save  by  the  aid  of  a  court  of 
equity,  your  orators  pray  that  the  said  E.  E.  may  be  made  a 
party  defendant  to  this  bill,  and  required  to  answer  the  same 
on  his  oath,  that  the  said  defendant  may  make  a  full  and  true 
discovery  of  all  the  matters  aforesaid,  and  say  whether  or  not 
at  the  time  of  selling  the  said  horse  to  your  orators,  he,  the 
said  E.  F.,  did  not  make  a  bill  of  sale  of  the  said  horse  to  them, 
and  that  the  said  E.  F.  disclose  and  say  what  were  the  covenants 
made  by  him  in  the  said  bill  of  sale  according  to  the  best  of  his 
knowledge,  remembrance,  information  and  belief.  Your  ora- 
tors pray  that  proper  process  may  issue.  And  they  will  ever 
pray,  etc. 

S.,  L.,  &  C,  C D , 

Solicitors  for  the  Plaintiff.  L M , 

By  Counsel." 
A.dd  affidavit  for  the  verification  of  such  a  hill.) 


No.    98. 

§920.     To  obtain  a  divorce  from  the  bonds  of  matrimony  on  the 
ground  of  adultery,  and  for  alimony  and  an  injunction. 

The  bill  of  complaint  of  Jane  Doe  against  John  Doe,  filed  in 
the  Circuit  Court  of  Mason  County,  and  State  of  West  Vir- 
ginia. 

12  This  form  is  taken  from  Sands'  contains  more  than  is  really  neces- 
Suit  in  Equity  (2d  Ed.),  pp.  81-83.  sary  to  make  it  a  valid  bill  of  dia- 
As  will  be  observed  from  reading  covery,  in  that  it  avers  the  plain- 
chapter  eight  of  this  work,  the  form       tiffs'  inability  to  prove  the  matters 


FOEMS ORIGINAL    BILLS 


10Y9 


I.  Plaintiff  complains  and  says  that  she  is  now  and  has 
been  for  more  than  one  year  next  preceding  the  institution  of 
this  suit,  a  resident  of  the  said  State. 

II.  Plaintiff  further  complains  and  says  that  on  or  about 
the  25th  day  of  January,  1889,  she  was  duly  and  legally  mar- 
ried to  the  said  John  Doe  in  the  County  of  Putnam  and  State 
aforesaid,  as  will  more  fully  and  at  large  appear  by  the  mar- 
riage record  of  said  county  of  that  year,  an  attested  copy  of 
which  is  herewith  filed  as  "  Exhibit  A  "  and  made  part  of  this 
bill.* 

III.  And  this  plaintiff  further  complains  and  says  that 
after  said  marriage,  this  plaintiff  and  the  said  defendant 
lived  together  as  husband  and  wife  continuously  until  the  6th 
day  of  July,  1901,  when  they  separated  and  have  not  since  co- 
habited. 

IV.  This  plaintiff,  further  complaining,  says,  that  she  and 
the  said  defendant  last  lived  and  cohabited  together  as  hus- 
band and  vidfe  in  the  said  County  of  Mason,  and  that  this  plain- 

.  tiff  now  lives  in  the  said  County  of  Mason,  as  well  also  as  the 
said  defendant-** 

V.  This  plaintiff  further  says  that  there  are  now  living 
two  children,  the  offspring  of  said  marriage,  whose  names  and 
ages  are  as  follows:  Mary,  aged  five  years,  and  James,  aged 
three  years. 

VI.  And  this  plaintiff,  further  complaining,  says  that  she 
is  informed  and  verily  believes,  and  therefore  charges  the  fact 
to  be,  that  the  said  defendant,  disregarding  the  solemnity  of 
his  marriage  vow,  has  since  said  marriage  committed  adultery, 
and  had  illicit  carnal  intercourse  with  one  Mary  Denn  at  the 

town  of  E ,  in  the  County  of  Jackson,  and  State  of  West 

Virginia,  on  or  about  the  first  day  of  December,  1900,  and  on 
divers  times  between  that  day  and  the  6th  day  of  July,  1901. 

VII.  This  plaintiff,  further  complaining,  says  that  the  said 
defendant  is  the  owner  of  (here  describe  the  real  and  personal 
property  owned  by  the  defendant,  if  any,  giving  its  value.) 

in    the    absence    of    the    discovery       aeter  we  have  not  eliminated  that 
sought  by  the  bill.     But  as  this  is       part  of  it. 
usually  found  in  forms  of  this  char- 


1080  EQUITY   PEOCEDXJKE. 

VIII.  This  plaintiff,  further  compkining,  says  that  she  is 
poor  and  hath  no  means  to  support  herself  and  children  and  to 
prosecute  this  suit ;  and  that  the  said  defendant  is  able  to  sup- 
ply all  the  necessities  of  this  plaintiff  and  her  said  children,  but 
wholly  refuses  and  neglects  so  to  do,  and  that  this  plaintiff  is 
now  compelled  to  accept  assistance  from  relatives  and  friends, 
in  order  to  subsist  from  day  to  day,  and  that  this  plaintiff  and 
said  children  are  but  poorly  supplied  with  clothing  and  <  her 
comforts  suitable  to  their  condition  in  life. 

IX.  This  plaintiff  further  says  that  the  said  defendant 
threatens,  and  this  plaintiff  is  apprehensive  that  he  will  car- 
ry his  threat  into  execution,  that  he  will  sell  all  of  his  prop- 
erty hereinbefore  mentioned  and  described,  to  prevent  this  plain- 
tiff from  obtaining  alimony  therefrom  for  the  support  of  her- 
self and  said  children,  and  that  said  defendant  ought  to  be 
restrained  by  injunction  from  this  honorable  court  from  selling, 
assigning  and  incumbering,  or  otherwise  disposing  of  the  above 
described  property  until  the  hearing  of  this  cause,  and  until 
suitable  provisions  are  made  for  their  maintenance  and  sup- 
port. 

Plaintiff  therefore  prays  that  she  may  be  divorced  and  for- 
ever freed  from  the  bonds  of  matrimony  now  existing  between 
her  and  the  said  defendant ;  that  the  care,  custody  and  education 
of  the  said  children  may  be  awarded  to  this  plaintiff ;  that  this 
court  will  decree  to  this  plaintiff  such  portions  of  the  property 
of  the  said  defendant,  or  such  sums  of  money  to  be  paid  by  the 
said  defendant  to  this  plaintiff  as  this  court  may  deem  proper 
and  necessary  for  the  maintenance  of  this  plaintiff  and  said 
children ;  that  the  defendant  may  be  required  to  pay  to  this 
plaintiff  a  sufficient  sum  of  money  to  enable  this  plaintiff  to 
employ  counsel  and  to  prosecute  this  suit,  and  for  the  support 
of  this  plaintiff  and  the  said  children  during  the  pendency 
thereof;  that  the  said  defendant  may  be  restrained  by  an  in- 
junction to  be  awarded  by  this  court  from  selling,  assigning, 
incumbering,  or  otherwise  disposing  of  the  property  herein- 
before described,  until  the  further  order  of  this  court ;  and  that 


FORMS ORIGINAL    BILLS.  1081 

this  plaintiff  may  have  such  other  and  further  relief  as  the  court 
may  see  fit  to  grant,  and  as  in  duty  bound  she  will  ever  pray,  etc. 

Jane  Doe, 

G &A ,  By  Counsel." 

Solicitors  for  the  Plaintiff. 

(Add  the  proper  affidavit,  post  No.  259,  if  in  West  Virginia; 
or  No.  262  if  in  Virginia. ) 


So.    99. 
§921.     For  divorce  on  the  ground  of  impotency. 

(As  in  form  No.  98  down  to  the  *.) 

Plaintiff  further  complains  and  says  that  immediately  after 
the  said  marriage  took  place  your  orator  discovered  that  the  said 
C B ,  at  the  time  of  her  intermarriage  with  your  ora- 
tor as  aforesaid,  was,  and  has  continued  to  be  naturally  im- 
potent, and  physically  incapable  of  entering  into  the  marriage 
state ;  that,  etc.,  (Here  state  the  particular  character  of  the  im- 
potency) j  so  that  the  said  marriage  could  not  be  consummated 
by  the  sexual  intercourse  of  the  parties. 

And  the  plaintiff  further  says  that  as  he  is  informed  and 
believes,  and  so  charges  the  fact  to  be,  that  the  said  impotency 

and  physical  incapacity  of  the  said  C B still  exists 

and  is  incurable. 

Plaintiff  therefore  prays  that  the  bonds  of  matrimony  now 
existing  between  the  plaintiff  and  the  said  defendant  may  be 
dissolved,  and  that  they  may  be  forever  divorced  from  each 
other  and  grant  unto  plaintiff  such  other  and  further  relief  as  to 

43  This  form   serves  to  illustrate  The    form    here   given    is    drawn 

the  extent  of  the  relief  which  may  from    those    found    in    Puterbaugh, 

be  afforded  by  a  bill  for  a  decree  of  Ch.  PI.  &  Pr.  (3d  Ed.)  594-596. 
divorce. 
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the  court  may  seem  meet,  and  as  in  duty  bound  he  will  ever 
pray,  etc. 


A B- 


By  Counsel.' 


S S- 


Solicitor  for  the  Plaintiff. 


1^0.    100. 

§922.     To  obtain  a  divorce  a  vinculo  matrimonii  because  of  peni- 
tentiary sentence. 

(As  in  No.  98  down  to  the  **.) 

And  this   plaintiff  further  says  that   at   the   October  term, 

19 ,  of  the  Circuit  Court  of County,  State  of  , 

and  before  the  institution  of  this  action,  the  defendant  was  duly 
convicted  of  a  felony,  to-wit,  the  crime  of  burglary,  and  duly 
sentenced  by  said  court  to  confinement  in  the  penitentiary  of 

said  State  for  years,  and  in  pursuance  of  said  sentence 

the  defendant  is  now  confined  in  the  penitentiary. 

(Prayer  as  in  form  No.  99,  and  other  averments  as  the  case 
may  demand,  as  in  No.  98-) 


A B- 


By  Counsel 


G I I^T , 

Solicitor  for  the  Plaintiff. 


JSTo.    101. 

§923.     To  obtain  a  divorce  from  the  bonds  of  matrimony  because 
of  conviction  of  an  infamous  offense. 

(As  in  No.  98  down  to  the  **.) 
Plaintiff  further  says  that  prior  to  the  solemnization  of  her 
marriage  as  aforesaid,  to-wit,  at  the  September  term,  18 , 

**  This  form  is  taken  from  Puter-  incurable  impotency  of  body  as  a 
baugh,  Ch.  PI.  &  Pr.  (3d  ed.)  590.  ground  of  divorce,  see  Hogg's  Eq. 
As  to  what  constitutes  natural   or      Princp.,   sec.   490. 
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of  the  Circuit  Court  of County  in  the  said  State,  the  de- 
fendant was  duly  convicted  of  an  infamous  offense,  to-wit,  of 
the  crime  and  offense  of  robbery,  and  duly  sentenced  by  said 
coiirt  to  confinement  in  the  penitentiary  of  said  State,  for  the 
term  of years,  and  in  pursuance  of  said  sentence  said  de- 
fendant was  confined  in  said  penitentiary  for  said  term,  which 
said  conviction,  sentence  and  confinement  was  without  the  knowl- 
edge of  this  plaintiff  at  the  time  of  her  marriage,  as  aforesaid. 
(Pra-ger  as  in  form  No.  99,  and  other  averments  as  the  case 
may  require,  as  in  form  No.  98.) 

A B , 


F O B ,  By  Counsel. 

Solicitor  for  the  Plaintiff. 


No.    102. 

§924,     To  obtain  a  divorce  from  the  bonds  of  matrimony  because 
of  three  years'  desertion. 

(As  in  No.  98  down  to  the  **.) 
Plaintiff  further  complains  and  says  that  the  said  John  Doe, 
wholly  regardless  of  his  marriage  covenants  and  duty,  to-wit, 
on  the  day  of ,  19 ,  willfully  deserted  and  ab- 
sented himself  from  this  plaintiff  without  any  reasonable  cause 
therefor,  for  the  space  of  three  years  and  upwards  next  pre- 
ceding the  institution  of  this  suit ;  and  has  continued  in  such 
desertion  and  yet  continues  to  absent  himself  from  this  plaintiff. 
(Add  such  other  averments  as  the  case  may  demand,  as  in  form 
No.  98,  with  such  prayer  as  the  nature  of  the  relief  requires,  as 
in  form  98  or  99,  as  the  case  may  call  for.) 

John  Doe, 


By  Counsel. 


E F , 

Counsel  for  Plaintiff. 


*B  The  foregoing  form,  as  well  as      averments  in  bills  of  this   kind  in 
form  No.  100,   are  predicated  upon      sec.  118  of  this  work, 
what   is   said   as   to   the   necessary 
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No.    103. 

§925.     To  obtain  a  divorce  from  the  bonds  of  matrimony  because 
of  pregnancy  at  tbe  time  of  marriage. 

(As  in  form  98  down  to  the  *,  mutatis    m,utandis.) 

And  this  plaintiff  further  says  that  he  and  the  said  defendant 
are  now  residents  of  the  county  aforesaid,  and  were  at  the  time 
of  the  institution  of  this  suit.=^ 

Plaintiff  further  says  that  at  the  time  of  his  marriage  to  the 
said  defendant  she,  the  said  defendant,  without  the  knowledge 
of  this  plaintiff,  was  enciente  by  a  person  other  than  this  plain- 
tiff, but  whose  name  is  unknown  to  this  plaintiff.  (Otj  if  the 
name  of  the  party  be  known,  set  it  out  in  the  hill.) 

(Add  prayer  and  signatures  of  counsel  and  party,  as  in 
form  99.) 


No.    104. 

§926.  To  obtain  a  divorce  from  the  bonds  of  matrimony  where 
the  wife  had  been  notoriously  a  prostitute  before 
marriage. 

(As  in  form  98  mutatis  m,utandis  down  to  the  *.) 

This  plaintiff  further  says  he,  as  well  as  the  said  defendant 
now  reside  in  the  County  of  Mason,  and  did  reside  there  at  the 
institution  of  this  suit. 

This  plaintiff  further  says  that  prior  to  his  said  marriage  to 
the  said  defendant  she,  the  said  defendant,  without  the  knowl- 
edge of  this  plaintiff,  was  notoriously  a  prostitute. 

This  plaintiff  further  says  that  upon  learning  the  said  lact 
this  plaintiff  ceased  to  live  with  his  said  wife,  and  they  have  not 
since  cohabited. 

(Add  prayer  and  signatures  of  party  and  counsel  as  in  No. 
99.) 
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No.    105. 
§927.     To  obtain  a  divorce  a  mensa  et  thoro  for  cruel  treatment. 

(After  the  usual  caption.) 

Your  orator,  A.  B.,  respectfully  represents  unto  your  honor 

that  he  is  a  resident  of  the  County  of ,  and  State  of , 

and  has  been  such  resident  for  more  than  one  year  next  preceding 

the  institu.tion  of  this  suit ;  that  on  the day  of ,  18 — , 

he  was  lawfully  married  to  one  C.  D.,  now  C.  B.,  with  whom  he 
resided  until  the day  of ,  18 ,  when  he  was  com- 
pelled to  leave  and  cease  living  with  her  in  consequence  of  the 
ill-treatment  hereinafter  mentioned ;  that  during  the  time  ho 
so  lived  with  the  said  C.  B.  he  always  conducted  himself 
toward  her  with  kindness,  and  as  a  true  and  indulgent  husband, 
supplying  all  her  wants  and  necessities,  according  to  the  best 
of  his  means  and  ability,  and  suitable  to  his  and  her  condition 
in  life. 

Your  orator  further  represents  that  the  said  C.  T>.,  not  re- 
garding her  marriage  relations  and  duties,  has,  since  the  said 
intermarriage,  been  guilty  of  extreme  and  repeated  cruelty 
toward  your  orator,  in  this,  that  she  is  a  woman  of  great  aus- 
terity i  of  temper,   and  very  frequently   during  the  past  

years,  indulged  in  violent  sallies  of  passion,  and  used  toward 
your  orator  very  obscene  and  abusive  language  withoiit  any 
provocation  whatever,  and  frequently  refused  to  prepare  yoiir 
orator's  meals,  and  perform  such  other  household  duties  as  it 
was  incumbent  upon  her  to  perform ;  and,  on  numerous  occa- 
sions during  the  time  mentioned,  has  used  personal  violence 
toward  your  orator,  which  he  did  not  feel  disposed  to  resent, 
further  than  to  defend  himself,  on  account  of  her  sex ;  and 
particularly  your  orator  charges,  that  on  or  about,  etc.,  etc.,  at 
etc.,  the  said  C.  B.,  without  any  provocation  whatever,  struck 
your  orator  a  violent  blow  over  the  head  with  a  club ;  and  again, 
on  or  about,  etc.,  the  said  C.  B.  again  attacked  your  orator  in 
their  house  and  severely  beat  and  bruised  him  with  a  chair,  and 
broke  the  chair  in  pieces ;  and  that  on  or  about,  etc.  (Set  forth 
each  act  of  violence  according  to  the  facts.) 

Your  orator  therefore  prays  that  the  said  C-  B.  may  be  made 
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a  defendant  to  this  bill;  that  your  orator  may  be  divorced 
from  the  said  C.  B.,  a  mensa  et  thoro,  and  grant  unto  your  ora- 
tor such  other  and  further  relief  as  to  equity  may  seem  meet 
and  as  duty  bound  will  ever  pray,  etc. 

A.  B., 
J.  G.  M.,  By  Counsel.*' 

Solicitor  for  the  Plaintiff. 


No.    106. 

§928.     To  obtain  a  divorce  a  mensa  et  thoro  because  of  reasonable 
apprehension  of  bodily  hurt. 

(Proceed  as  in  No.  98,  down  to  the_  **.) 
The  complainant  says  that  oil  the  day  and  year  last  afore- 
said at  the  county  and  State  aforesaid  the  said  defendant  used 
to,  of  and  concerning  this  plaintiff  vile  and  abusive  epithets, 
and  then  and  there  without  any  just  or  reasonable  cause  cursed 
plaintiff  and  accused  her  of  being  an  unchaste  woman  and  also 
did  threaten  the  life  of  the  said  plaintiff ;  and  this  plaintiff  was 
compelled  to  and  did  flee  from  her  home  to  save  herself  from 
severe  injury  and  bodily  harm;  and  the  defendant  threatened 
to  take  the  plaintiff's  life  if  she  again  returned  to  live  with 
him.  (Add  such  other  averments  as  the  case  may  demand,  as 
in  form  No.  98,  with  such  prayer  as  the  nature  of  the  case  re- 
quires, as  in  form  98  or  99,  as  the  case  may  call  for,  and  add  the 
signatures  of  the  plaintiff  and  her  counsel.) 


ISTo.  lOY. 

§929.     To  obtain  a  divorce  a  mensa  et  thoro  because  of  abandon- 
ment or  desertion. 

(As  in  form  No.  98  to  the  **. j 
And  this  plaintiff  further  says  that  on  the  day  and  year  last 
aforesaid,  the  said  defendant  wilfully  and  without   any  jiist 

♦8  As    to    what    constitutes    cruel       Principles,  sec.  494,  where  the  mat- 
treatment    within    the    meaning   of      ter  is  considered, 
the  divorce  law,  see  Hogg's  Equity 
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or  reasonable  cause  therefor,  deserted  and  abandoned  this  plain- 
tiff,' and  wholly  refused  to  live  and  cohabit  with  her  any  longer 
as  her  husband,  and  from  thence  hitherto  up  to  the  time  of  insti- 
tuting this  suit,  has  continually  absented  himself  from  her,  and 
refused  to  return  and  live  with  her  as  a  husband,  and  still  does 
so,  without  any  guilt  on  the  part  of  this  plaintiff. 

(Add  such  other  averments  as  the  case  may  demand,  as  in 
form  No.  98,  with  such  prayer  as  the  nature  of  the  relief  re- 
quires, as  in  form  98  or  99,  as  the  case  may  call  for,  adding  sig- 
natures of  -party  and  counsel.) 


jSTo.  108. 

§930.  To  obtain  divorce  a  mensa  et  thoro  because  of  habitual 
drunkenness,  praying  custody  of  children  and  an 
injunction. 

(As  in  form  No.  98  to  the  *,  and  then  as  in  No.  lOS  to  the  ==.) 
The  plaintiff,  further  complaining,  says  that  for  a  long  time 
last  passed,  and  prior  to  the  bringing  of  this  suit,  the  said  de- 
fendant has  been  guilty  of  habitual  drunkenness,  and  is  now 
guilty  of  the  same. 

(Conclude  as  in  98,  m,utatis  mutandis,  adding  the  necessary . 
affidavit  to  the  hill  in  order  to  obtain  an  injunction  if  desired, 
and  signatures  of  party  and  counsel.) 


No.   109. 

§931.     For  dower  in  an  ordinary  suit  by  a  widow. 

(After  the  usual  caption:) 
Complaining,  showeth  unto  the  court  your  complainant,  El- 
len F.,  that  your  complainant  is  the  widow  of  John  F.,  who 
recently  departed  this  life  intestate  in  this  county;  that  the 
said  John  F.  was,  during  the  marriage  between  him  and  her- 
self, seized  of  an  estate  of  inheritance  in  real  estate  in  this 
county,  and  in  the  counties  of  M.  and  N.,  which  real  estate  is 
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as  follows,  to-wit :  (here  hriefly  describe  the  real  estate)  :*  that 
the  said  J.  F.  died  seized  of  the  said  real  estate,  and  your  com- 
plainant's dower  therein  has  in  no  manner  been  lawfully  barred 
or  relinquished ;  tbat  the  following  persons  are  the  children  and 
heirs  at  law  of  said  J.  F.,  to-wit:  Jane  F.,  Susan  F.,  Kobert 
F.,  and  Thomas  F.,  the  last  named  of  whom  is  an  infant  under 
the  age  of  twenty-one  years;  that  your  complainant  is  en- 
titled to  have  her  dower  assigned  in  the  said  real  estate,  and  she 
desires  the  same  to  be  assigned  to  her. 

In  tender  consideration  whereof,  your  complainant  prays  that 
the  said  Jane  F.,  Susan  F.,  Robert  F.,  and  Thomas  F.,  may  be 
made  parties  defendant  to  this  bill ;  that  the  said  adult  defend- 
ants be  required  to  answer  the  same  on  their  corporal 
oaths;  *'*  that  a  guardian  ad  litem  be  assigned  the  infant  de- 
fendant, Thomas  F.,  to  defend  his  interests  in  this  suit,  and 
that  the  said  guardian  ad  litem  answer  the  said  bill ;  that  proper 
process  issue;  that  your  complainant's  dower  in  the  said  real 
estate  be  assigned  and  set  out  and  allowed  to  her  by  the  decree 
of  your  honorable  court ;  that  all  proper  orders  may  be  made, 
and  all  proper  inquiries  be  directed,  and  that  all  such  other, 
further  and  general  relief  may  be  afforded  your  complainant 
as  the  nature  of  her  case  may  require,  or  to  equity  shall  seem 
m.eet.     And  your  complainant  will  every  pray,  etc. 

C.  D.,  ELLEi<r  F., 

Solicitors  for  the  Plaintiff.  By  Counsel. *'^ 


Ko.   110. 

§932.     For   dower   by   widow   against    an   alienee    ot   a,  former 
husband. 

(As  in  No.  109  to  the  *,  then  say:)  that  the  said  John  F., 
your  complainant  has  been  informed  and  believes  and  so  avers, 

4s*  This  part  of  the  form  calling  *7  This  form  is  taken  from  Sands' 
upon  the  defendants  to  answer  on  Suit  in  Equity  (2d  ed.),  pp.  38,  39. 
oath  may  be  properly  omitted.  In  See  Hogg's'  Eq.  Princp.,  sees.  81-98, 
West  Virginia  this  part  of  it  where  the  subject  of  dower  is  treat- 
would  be  treated  as  surplusage  in  ed. 
cases  in  which  the  bill  is  not  sworn 
to. 
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conveyed  the  said  real  estate  to  M.  0.,  but  in  the  deed  of  convey- 
ance your  complainant  did  not  unite,  and  she  avers  that  her 
dower  in  said  real  estate  has  in  no  manner  been  lawfully  barred 
or  relinquished;  that  your  complainant  is  now  entitled  to  dow- 
er therein,  and  she  has  demanded  of  the  said  M.  O.  her  dower 
in  the  same,  but  the  said  M.  0.  refuses  to  assign  and  set  out  her 
said  dower,  alleging  that  she  is  not  entitled  to  any  dower  in  the 
said  real  estate. 

Your  complainant  desires  that  her  dower  in  the  same  may  be 
assigned  and  allotted  and  set  over  to  her  in  this  suit. 

In  tender  consideration  whereof,  your  complainant  prays 
that  the  said  M.  O.  may  be  made  a  party  defendant  to  this  bill, 
and  required  to  answer  the  several  statements  therein  on  his 
corporal  oath;*^*  that  proper  process,  issue;  that  your  com- 
plainant's dower  in  the  said  real  estate  be  assigned  and  set  out 
and  allotted  to  her,  etc.,  etc.  (as  in  last  form  to  conclvision  as  the 
case  may  require.)*^ 


No.   Ill 
§933.     For  the  foreclosure  of  a  mortgage. 

(After  the  xisual  caption.) 

Your  orator,  A — - — '  B ,  of,  etc.,  respectfully  represents 

unto  your  honor,  that  on,  etc.,  C D ,  of,  etc.,  being 

indebted  to  your  orator  in  the  sum  of  • dollars,  m^ade  and 

delivered  to  your  orator  his  certain  promissory  note  of  that 

date,  and  thereby  promised  to  pay  to  your  orator,  after 

date,  the  said  sum  of  • dollars,  with  interest  thereon  at  the 

rate  of per  cent.,  per  annum,  as  will  more  fully  appear  by 

the  said  note,  ready  to  be  produced  in  court,  and  by  the  copy 
of  the  same  herewith  filed  and  marked  "  Exhibit  A,"  and  made 
part  of  this,  your  orator's  bill  of  complaint. 

Your  orator  further  represents  unto  your  honor,  that  to  se- 
cure the  payment  of  the  sum  and  interest  above  mentioned    the 

i^*  This  part  of  the  bill  calling  for  *8  The  above  form  is  taken  from 

an  answer  under  oath  ma^  be  dis-  Sands'  Suit  in  Equity  (2d  ed.)  39, 
pensed  with.  40. 
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said  C D and  D D ,  tis  wife,  on  the  

day  of ,  18 ,  by  their  deed  of  that  date,  conveyed  to 

your  orator,  in  fee  sinlple,  the  following  described  parcel  of 
land,  with  its  appurtenances,  situate  in  the  said  county  of 
• ,  to-wit:     (Here  describe  the  premises;)  subject,  however. 


to  a  condition  of  defeasance  upon  the  payment  of  the  principal 
sum  and  interest  aforesaid,  according  to  the  tenor  and  effect 

of  the  said  promissory  note ;  which  deed  was,  on  the  day 

of  ,  18 ,  duly  acknowledged,  and  afterwards,   on  the 

day  of ,  in  said  year,  filed  for  record  in  the  clerk's 

office  of  the  county  of aforesaid,  as  by  the  said  deed  and 

its  accompanying  certificates  of  acknowledgment  and  recording, 
ready  to  be  produced  in  court,  and  by  a  copy  thereof  herewith 
filed  and  marked  "  Exhibit  B,"  and  made  a  part  of  this  bill, 
will  more  fully  appear. 

Your  orator  further  represents  unto  your  honor,   that  the 

said  C D — ■ —  has  not  yet  paid  the  said  principal  sum  of 

dollars,  or  such  interest  thereon,  or  any  part  thereof,  al- 
though the  same  long  since  became  due ;  by  means  whereof  the 
said  mortgaged  property  has  become  forfeited,  subject  never- 
theless to  redemption  in  equity  by  the  said  C D ,  his 

heirs  and  assigns. 

Your  orator  further  represents  unto  your  honor,  upon  in- 
formation and  belief,  that  E F and  G H , 

of    ,    have   or   claim,    some   interest    (the    precise    nature 

whereof  is  unknown  to  your  orator)  in  the  mortgaged  prem- 
ises aforesaid,  as  purchasers,  mortgagees,  judgment  creditors, 
or  otherwise,  but  such  interests  if  any  there  be,  have  accrued 
since,  and-  are  subject  to,  the  lien  of  your  orator,  by  virtue  of 
the  said  deed  of  mortgage. 

Therefore,  inasmuch  as  your  orator  is  without  remedy  in 
the  premises,   except  in  a  court  of  equity,  your  orator  prays 

that  the  said  C D ,  D D ,  E F and 

G H ,  be  made  parties  defendant  to  this  bill,  may  be 

required  to  make  full  and  direct  answer  to  the  same;  that  an 
account  may  be  taken  in  this  behalf,  by  or  under  the  direc- 
tion of  the  court;  that  the  said  defendant  C D ,  may 

be  decreed  to  pay  to  your  orator,  whatever  sum  shall  appear 
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to  be  due  him  upon  the  taking  of  such  account,  together  with 
the  costs  of  this  proceeding;  that  said  mortgaged  premises  may 
be  sold,  as  the  court  may  direct,  to  satisfy  such  debt  and  costs ; 
and  that  your  orator  may  have  such  other,  further  and  general 
relief  in  the  premises  as  equity  may  require  and  to  your  honor 
shall  seem  meet,  and  as  in  duty  bound  he  will  every  pray,  etc. 

C H—  D ,  A B , 


Solicitor  for  the  Plaintiff.  By  Counsel.* 


Ko.   113. 
§935.     To  set  aside  a  fraudulent  conveyance. 

The  bill  of  complaint  of  C.  C.  M.,  plaintiff,  against  J.  S.  C, 
G.  C.  B.,  trustee,  and  M.  J.  C,  C.  E.  H.,  and  W.  H.  T.  S.,  d^ 

fendants,  filed  in  the  Circuit  Court  of County,  and  State 

of  West  Virginia. 

The  plaintiff  complains  and  says  that  on  the  28th  day  of 
November,  1898,  the  said  J.  S.  C,  made  his  certain  promissory 
note  in  writing  and  thereto  subscribed  his  name,  and  thereby, 
six  months  after  the  date  thereof,  promised  to  pay  to  the  order 
of  C.  E.  H.  one  hundred  dollars  at  the  Merchants'  National 

Bank  of  West  Virginia,  at ;  and  the  said  plaintiff  alleges 

that  after  the  making  of  said  promissory  note  and  before  the 
maturity  thereof,  the  said  C.  E.  H.,  endorsed  and  delivered 
the  same  to  one  W.  H.  T.  S-    and  the  said  S.,  before  the  ma- 

*9  It   will    be    observed    that    the  Ind.  258 ;  Shaw  vs.  Heisey,  48  Iowa 

above  form  asks  for  the  sale  of  the  468;    Bacon   vs.   Cottrell,   13   Minn, 

property   and  not  for  the  foreclos-  194;    Harrington    vs.    Birdsall,    38 

ure  of  the  mortgage,  strictly  so  call-  Neb.  176;  Miles  vs.  Stehle,  22  Neb. 

ed.  740;   Lockard  vs.  Hendrickson    (N. 

The    practice    in    the    Virginias,  J.  1892),  25  Atl.  Rep.  512;  Denton 

Sands'    Suit    in    Equity     (2d   ed. )  vs.  Ontario  County  Nat.  Bank,  150 

580,  as  well  as  elsewhere  generally,  N.  Y.  126;  Bolles  vs.  Duff,  43  N.  Y. 

direqjis    a    sale    of    the    mortgaged  469;   Benedict  vs.  Oilman,  4  Paige 

premises;  Hitchcock  vs.  U.  S.  Bank,  (N.  Y. )    58;   Oreen  vs.   Crockett,  2 

7  Ala.  386;  Boyer  vs.  Boyer,  89  111.  Dev.   &  B.   Eq.    (22  N.  Car.)    390; 

447;  .Jefferson  vs.  Coleman,  110  Ind.  Bresnahan  vs.   Bresnahan,   46   Wis. 

515;    Catterlin  vs.   Armstrong,    101  385. 
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turity  of  said  note  endorsed  and  delivered  the  same  to  one 
E.  W.,  and  that  said  W.,  before  the  maturity  thereof,  endorsed 
and  delivered  said  note  to  said  plaintiff.  ( All  of  which  vyill 
more  fully  and  at  large  appear  by  said  promissory  note  with 
the  several  endorsements  thereon  here  filed  as  Ex.  ]\'o.  1,  and 
prayed  to  be  read  as  part  hereof. ) 

The  said  plaintiff,  further  complaining  says  that  on  the  Srd 
day  of  September,  1899,  he  recovered  a  judgment  predicated 
upon  said  promissory  note  on  the  law  side  of  the  Circuit  Court 

of ■  County,  in  the  State  of  West  Virginia,  against  J.  C. 

(whom  said  plaintiff  alleges  is  the  said  J.  S.  C,  first  herein 
named  as  defendant  in  this  suit)  and  said  co-defendants,  C. 
E.  H.  and  W.  H.  T.  S.,  for  the  sum  of  $101.60-100,  with  in- 
terest thereon  from  said  Srd  day  of  September,  IS 99,  until 
paid  and  costs  thereof,  amounting  to  $17.65-100,  as  will  ap- 
pear by  a  certified  copy  of  said  judgment  herewith  filed,  marked 
Exhibit  ISTo.  2,  and  prayed  to  be  read  as  part  hereof,  and  that 
said  judgment  is  still  in  full  force  and  effect,  and  reynains 
wholly  unpaid  and  entirely  unsatisfied. 

The  said  plaintiff,  further  complaining,  says  that  on  the 
18th  day  of  August,  1899,  the  said  defendant,  J.  S.  C,  was 
the  owner  in  fee  of  a  tract  of  135  acres  of  land,  situate  on  the 

waters  of  Reedy  creeh,  in  said  county  of  ,  and  conveyed 

to  said  C.  by  one  S.  H.,  by  deed  dated  the  22nd  day  of  October, 
1870,  and  now  of  record  in  the  Clerk's  office  of  the  County 

Court  of  said County,  in  deed  book  No.  l^,  page  200,  and 

that  on  the  19th  day  of  August,  1899,  the  said  defendant,  J. 
S.  C,  conveyed  the  said  tract  of  125  acres  to  said  defendant, 
G.  C.  B.,  in  trust,  to  secure  unto  the  said  defendant,  M.  J.  C, 
the  note  of  the  said  defendant,  J.  S.  C,  for  the  sum  of  $1,000 
payable  in  one  year  after  the  date  thereof,  viz.,  Aug.  19th,  1899. 

The  said  plaintiff,  further  complaining,  says  that  he  is  in- 
formed and  believes  and  upon  such  information  and  belief  he 
charges  that  the  said  defendant,  M.  J.  C,  was  on  the  said 
19th  day  of  August,  1899,  and  is  now  the  wife  of  said  defend- 
ant, J.  S.  C,  and  was  his  wife  on  said  22nd  day  of  October, 
1870.* 

The  said  plaintiff,  further  complaining,  says  that  said  con- 
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vcyance  of  the  19t]i  day  of  August,  1S89,  was  made  by  said 
grantor  therein  for  the  sole  purpose  of  hindering,  delaying  and 
defrauding  his  creditors  and  especially  to  evade,  hinder  and 
delay  the  payment  of  said  promissory  note  above  mentioned  of 
which  fraudulent  intent  the  said  M.  J.  C,  had  notice  and 
which  note  was  then  a  subsisting  obligation  against  to  said  J. 
S.  C,  and  said  conveyance  was  only  ma(ie  and  caused  to  be  re- 
corded by  said  defendant  some  fourteen  days  before  said  judg- 
ment was  rendered  by  the   Circuit  Court  of  said   County  of 

,  and  the  suit  in  which  said  judgment  was  rendered  was 

then  pending  therein. 

And  said  J.  S.  C,  at  the  time  he  made  said  conveyances  was, 
and  still  is^  insolvent. 

The  said  plaintiff  therefore  prays  that  said  deed  of  said  19th 
day  of  August,  1899,  be  set  aside  as  fraudulent  and  void  so 
far  as  the  plaintiff's  rights  and  interests  are  concerned ;  that 
said  125  acres  mentioned  therein  be  sold  to  satisfy  the  said 
judgment  and  the  costs  of  this  suit,  and  grant  to  the  plaintiff 
general  relief. 

C E H ,  C C M , 

H C F ,  By  Counsel.'" 

Solicitors  for  the  Plaintiff. 

50  The   form  here  given  is  taken  averment  legally  sufficient,  and  that 

from  the  record  in  the  case  of  Mil-  it    charges    with    certainty    a    fact 

ler  vs.  Cox,  38  W.  Va.  747,  18  S.  E.  which  the  demurrer  admits.     There 

Rep.  960.  is  no  substantial  difference  whether 

In  Riley  vs.  Carter,  76  Md.  581,  it  is  charged  that  the  deeds  were 
35  Am.  St.  Rep.  450,  it  was  con-  made  with  '  the  intent,'  or  that 
tended  that  the  bill  did  not  suffi-  they  did  actuallj'  delay,  hinder  and 
ciently  aver  that  the  act  charged  defraud.  Hilliard,  in  his  work  on 
was  done  with  fraudulent  intent.  Bankruptcy,  page  13,  sec,  2.5,  says. 
The  bill  alleged  that  the  deeds  in  '  It  is  in  general  ^expressly  provided 
question  "  were -made  with  intent  to  that  acts  of  bankruptcy  must  be 
delay,  hinder  and  defraud  the  cred-  done  with  intent  to  delay  creditors, 
itors  of  the  defendants.''  It  was  in-  and  this  intent,  rather  than  the 
-  sisted  that  this  averment  of  the  bill  actual  result,  is  held  to  constitute 
was  only  an  inference  and  not  a  the  essence  of  the  act.  If  the  alle':;a- 
faet,  and  that  the  demurrer  did  not  tion  in  the  bill  had  omitted  the 
admit  the  truth  of  the  conclusion  Intent  and  simply  charged  thnt  the 
sought  to  be  drawn.  As  to  this  deeds,  as  executed,  hindered,  de- 
matter  the  court,  in  its  opinion,  laved,  and  defrmided  the  pipililors 
says:       "We,    however,    think    the  of  the  grantor,  the  legal  e.Tect  would 
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No.   114. 

§936.     To  set  aside  fraudulent  conveyance  by  corporation  made 
to  secure  some  of  its  officers. 

(After  the  usual  title  and  address  as  in  No.  1.) 

The  plaintiffs  complain  and  say  that  the  said  V.  C.  S.  Com- 
pany  is  a  joint  stock  company,   duly  incorporated  under  the 

laws  of  the  State  of ,  and  hath  been  ever  since  the  year 

18 ;  that  the  purpose  and  object  of  said  corporation  is  to 

dig  or  bore  for  salt  and  other  minerals,  and  to  manufacture 
and  market  the  same,  as  well  also  as  to  mine  for  and  market 
coal,  and  to  sell  goods ;  all  of  which  will  appear  more  fully 
and  at  large  by  reference  to  a  certificate  of  incorporation  found 

in  the  Acts  of  the  Legislature  of  ,  for  the  year  18 , 

pages  167  and  168  and  made  part  hereof. 

The  plaintiffs  say  that  said  corporation  erected  in  the  town 

of  in  said  county,  a  large  and  excellent  salt  furnace,  at 

a  cost  of  about  $90,000,  including  salt  wells,  sheds,  coal  and 
salt  cars,  the  sinking  of  a  coal  shaft  to  mine  coal  for  the  said 
furnace ;  that  said  company  purchased  a  tract  of  land  contain- 
ing one  or  two  acres  from  W.  H.  and  wife  by  deed  of  April 
20,  18 ,  and  recorded  in  the  Recorder's  office  of  said  coun- 
ty, in  deed  book  JSTo.  22,  pages  211  and  212,  and  also  a  tract 
from  J.  K.  M.,  as  appears  by  deed  from  said  M.  and  wife  to 

said  company  dated  October  1st,  18 ,  and  recorded  in  the 

Recorder's  office  of  said  county,  in  Deed  Book  Xo.  22,  page  381, 
upon  which  said  property  said  furnace  was  erected. 

The  plaintiffs   say  that  said  company,   on  the   7th   day  of 

have  been  the  same.'  In  the  ease  defraud  creditors,  the  legal  pre- 
of  Sehuman  vs.  Peddicord,  50  Md.  sumption  is,  that  it  was  made  for 
563,  Robinson,  J.,  delivering  the  that  purpose:  Grover  vs.  Wake- 
opinion  of  this  court,  said:  '  Nor  is  man,  11  Wend.  187,  25  Am.  Dec. 
it  necessary,  in  order  to  bring  the  624;  Sturdivant  vs.  Davis,  9  Ired. 
conveyance  within  the  spirit  of  the  L.  365;  Enders  vs.  Swayne,  8  Dana, 
statute,  that  there  should  be  'actu-  103;  Nicholson  vs.  Leavitt,  6  N.  Y. 
al  intent'  on  the  part  of  the  grant-  510,  57  Am.  Dec.  499;  Janes  vs. 
or  to  perpetrate  a  fraud.  If  the  Whitbread,  11  Com.  B.  406,  20 
necessary  effect  and  operation  of  the  L.  J.  C.  P.,  N.  S.  217. 
instrument  be  to   hinder,   delay  or 
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Febntary,  18 ,  executed  a  deed  of  trust  to  J.  U.  M.,  trustee, 

to  secure  to  P.  H.  an  alleged  loan  of  money  of  $lJi.,38646-100, 
but  which,  loan  was  never  in  fact  made,  which  deed  of  trust  is 
recorded  in  the  Kecorder's  office  of  said  county,  in  trust  deed 
book  No.  1,  pages  90,  91  and  92 ;  tliat  said  V.  C.  S.  Company 
purchased  from  A.  L.  S.  another  thirty  acres  of  coal  land,  then 
and  now  worth  not  less  than  $30,000,  by  deed  bearing  date 

April  5th,  18 ,  and  recorded  in  the  Recorder's  office  of  said 

county  in  deed  book  ~No- ,  page  ;  and  from  the  same 

parties,  on  the  day  of  ,  18 ,  one  and  one-iifth 

acres  of  land,  worth  at  least  the  sum  of  $2,000 ;  and  said  com- 
pany became  the  owners  of  much  other  real  as  well  as  personal 
property,  including  a  valuable  lease  of  coal  lands  from  A.  L. 
K.  and  W.  H.,  all  of  which  is  fully  described  in  a  deed  of  trust 
from  said  V.  C.  S.  Company  to  said  H.  R.  II.,  trustee,  dated 

August  ISth,  18 ,  a  copy  of  which  is  filed  as  an  exhibit 

herewith  marked  "  A,"  and  made  part  hereof. 

These  plaintiffs  say  that  in  the  month  of  January,  18 , 

the  board  of  directors  of  said  V.  C.  S.  Company  elected  said  E. 
C.  H.  its  president,  and  also  constituted  him  its  agent  and 
•eneral  manager,  and  as  such  said  H.  took  charge  of  and  con- 
ducted all  the  business  of  said  company  until  some  time  in 
the  fall  of  18 ,  and  is  still  its  president  as  well  as  its  busi- 
ness manager  and  agent  under  the  assumed  name  of  the  A. 
C.  and  S.  Company ;  and  during  this  period  the  said  E.  C.  H. 
had  complete  charge  and  control  of  the  books  of  said  company, 
and  employed  the  bookkeeper  for  said  company,  and  still  has 
such  charge  and  control  and  the  employment  of  the  bookkeeper 
under  said  new  name ;  and  the  said  E.  C.  II.  easily  kept  the 
control  and  management  of  the  business  affairs  of  said  com- 
pany, for  the  reason  that  he,  the  said  E.  C.  H.  owned  the  con- 
trolling interest  in  the  capital  stock  of  the  said  V.  C.  S.  Com- 
pany ;  that  the  board  of  directors  of  said  company  for  the  years 

18 and  ,    and    probably   for   the   years   18 and 

,  was  composed  of  said  E.  C.  H.,  C.  L.  H.,  P.  II.,  R.  W., 

near  relatives  of  said  E.  C.  H.,  and  C.  K.,  the  bookkeeper  and 
employe  of  said  E.  C.  H.,  and  that  during  the  time  or  during 
the  years  18 and  18 the  said  board  of  directors  was 
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composed  of  persons  closely  related  to  said  E.  C.  H.,  either 
by  the  ties  of  business,  affinity  or  consanguinity. 

This  plaintiif  says  tbat  said  E.  C.  H.  as  president  of  said 
board  of  directors,  and  as  agent  of  said  company  executed  a 
note  for  the -sum  of  $12,000,  purporting  to  be  made  by  said 
V.  C.  S.  Company,  payable  to  his  own  order  in  five  days  after  the 

date  thereof,  on  tbe  3rd  day  of  August,  18 and  on  the  same 

day  the  said  company,  by  its  said  president,  and  C.  L.  IT.,  its 
secretary,  executed  a  deed  of  trust  to  TI.  R.  IT,  trustee,  on 
all  the  property,  real  and  personal,  belonging  to  said  company 
to  secure  said  E.  C.  IT.  as  endorser  on  certain  notes  alleged 
to  have  been  given  by  said  company,  and  also  to  secure  the 
payment  to  said  H.  the  said  $12,000,  said  deed  of  trust,  among 
other  things,  providing  that  said  H.'s  debt  of  $12,000  should 
have  precedence  over  all  other  debts  mentioned  in  said  trust 
deed ;  all  of  v^hich  will  more  fully  and  at  large  appear  by  ref- 
erence to  the  said  trust  deed  itself,  an  attested  copy  of  which 
is  herewith  filed  marked  "  A,"  and  made  part  hereof. 

Plaintifl^s  say  that  the  said  V.  C.  S.  Company,  on  July  1st, 

18 ,   executed  a  note  payable  to  the  order  of  J.   H.,    six 

months  after  the  date  thereof,  in  the  sum  of  $2,415.00-100, 
with  interest  at  ten  per  cent,  per  annum,  and  which  has  been 
assigned  to  the  plaintiff,  and  no  part  of  which  has  ever  yet  been 
paid ;  all  of  which  will  more  fully  and  at  large  appear  by  ref- 
erence to  said  note  itself,  herewith  filed  marked  "  B,"  and  made 
part  of  tliis  bill. 

And  plaintiffs  further  say  that  the  defendant  J.  TL,  and  his 
minor  son,  J.  TL,  worked  for  the  said  Y.  C.  S.  Company,  at 
their  special  instance  and  request,  until  there  was  due  them 
the  sum  of  $267.37-100,  all  of  which  has  been  assigned  or 
transferred  to  the  plaintiff  E.  TL,  and  which  sum  of  $267.37- 
100,  is  still  due  and  owing  from  said  company,  no  part  of  the 
same  having  ever  been  paid ;  all  of  which  will  more  fully  ap- 
pear by  the  exhibits  marked  "  C  "  and  "  D,"  respectively,  ex- 
ecuted by  said  company,  filed  herewith  and  made  part  of  this 
bill. 

These  plaintiffs  now  charge  that  all  of  said  notes  set  out 
and  described  in  Exhibit  "  A  "  were  without  consideration  and 
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given  to  hinder,  delay  and  defraud  the  just  creditors  of  the  said 
V.  C.  S.  Company,  and  done,  too,  at  the  instance  and  under 
tlie  direction,  management  and  control  of  the  said  E.  C.  H. 

These  plaintiffs  say  that  on  the  Ith  of  October,  18 ,  a 

sale  of  the  property  under  the  said  deed  of  trust  to  J.  U.  M., 
trustee,  to  secure  P.  II.,  an  alleged  loan  of  $l.lf,386.Ji6-100,  took 
place,  at  which  said  P.  II.  became  the  purchaser  for  $G,100, 

and  on  the  same  day,  to-wit,  Oct.  7th,  18 ,  the  said  P.  II. 

and  wife  conveyed  the  same  property  to  said  E.  C.  II.  for  the 
ostensible  sum  of  $21,000,  but  which  conveyance  was  without 
any  consideration  whatever,  he,  the  said  E.  C.  II.,  being  a  fa- 
vorite nephew  of  the  said  P.  H. 

These  plaintiffs  say  that  a  sale  took  place  under  said  deed 

of  trust  dated  August  IS,  18 ,  at  the  special  instance  and 

request  of  the  said  E.  C.  IL,  which  sale  was  made  in  the 
early  part  of  Sept.,  18 ,  and  consisted  of  the  following  prop- 
erty :  One  30  acre  tract  of  land  for  $500,  1  1-5  acr6s  for 
$100,  right  of  way  for  $100,  and  coal  under  K.  and  H.  tract 
for  $100;  all  of  which  was  purchased  by  said  E.  C.  IL,  pres- 
ident of  the  said  V.  C.  S.  Company,  for  the  aggregate  sum  of 
$800,  which  was  then  and  is  now  well  worth  the  sum  of 
$35,000. 

These  plaintiffs  say  that  on  the  2d  day  of  Oct.,  18 ,  a 

certificate  of  incorporation,  issued  in  the  name  of  the  A.  C. 
and  S.  Company  upon  the  application  of  said  E.  C.  H.,  C. 
L.  H.,  his  brother,  R.  W.,  Jr.,  his  brother-in-law,  A.  V. 
and  J.  H.,  then  in  the  employ  of  said  E.  C.  IL,  as  president 
and  agent  of  said  V.  C.  S.  Company,  the  latter  of  whom  was 
steadily  in  his  employ  as  such  president  and  agent  for  many 
years,  it  being  alleged  at  the  time  of  said  application  that 
$Ji.O,000  had  been  subscribed  to  the  capital  stock  of  said  com- 
pany, and  $J).,000  thereof  paid,  of  which  capital  stock  it  is 
alleged  that  said  E.  C.  H.  holds  $39,600  worth,  and  the  re- 
maining four  stockholders  above  mentioned  $100  each. 

Plaintiffs  now  allege  that  nothing  whatever  has  ever  been 
subscribed  to  the  capital  stock  of  said  A.  C.  and  S.  Company, 
and  that  no  part  of  its  capital  stock  has  ever  been  paid,  and 
that  tlic  said  C.  L.  II.,  E.  W.,  Jr.,  A.   V.  and  J.  H.  have 
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paid  nothing  toward  the  capital  stock  therein,  and  that  they 
are  not  bona  fide  stockholders  in  said  A.  C.  and  S.  Company, 
and  only  allowed  their  names  to  be  used  in  connection  with 
said  company  as  stockholders  therein  to  subserve  the  fraudu- 
lent ends  and  purposes  of  the  said  E.  C.  H.  and  said  V.  C.  S. 
Co.,  in  their  endeavor  to  defraud  the  creditors  of  said  com- 
pany. 

These  plaintiffs  further  say  that  on  the  10th  day  of  October, 

18 ,  the  said  E.  C.  H.  and  wife  conveyed  to  the  said  A. 

C.  and  S-  Company,  for  the  ostensible  consideration  of 
$3^,175,  alleged  to  be  paid  in  the  certificate  of  the  stock  of 
said  company,  but,  indeed,  the  said  conveyance  was  without 
consideration,  the  following  land  and  property.  The  said 
30  acre  tract  of  land,  the  said  1  1-5  acre  tract,  the  said  right 
of  way,  the  coal  under  the  said  K.  and  H.  lease,  also  town  lot 

No.  10  in  block  D,  and  in  the  town  of ,  lots  !N"os.  6,  7,  11 

and  12  in  square  JSTo.  4  in  said  town,  and  also  lot  theretofore 
conveyed  by  J.  L.  S.  to  said  E.  C.  H. 

These  plaintiffs  say  that  all  of  said  liens,  sales  and  convey- 
ances and  the  issuing  of  said  certificate  of  incorporation  in 
the  name  of  the  A.  C.  and  S.  Company,  were  not  bona  fide,  and 
were  made  by  the  said  V.  C.  S.  Company,  its  officers  and  di- 
rectors, with  the  intent  to  defraud  its  creditors  of  their  just 
claimSj  and  that  the  said  A.  C.  and  S.  Company  is  none  other 
than  the  said  V.  C.  S.  Company  under  a  new  name,  assumed 
for  the  purpose  of  defrauding  the  creditors  of  said  company, 
as  the  said  alleged  A.  C.  and  S.  Company  occupies  precisely 
the  same  site  as  the  old  one,  and  operates  the  same  property 
and  has  almost  precisely  the  same  franchises. 

These  plaintiffs  say  that  the  sales  under  said  deed  of  trust 
were  not  made  in  conformity  to  law,  and  were  so  made  as  to 
enable  the  purchasers  at  said  sales  to  obtain  the  property  sold 
thereunder  at  a  sacrifice. 

The  plaintiffs  say  that  the  said  E.  PI.  is  the  wife  of  the 
said   J.   H.,   and   that  they   are  now  living  together   as   such 

near    the    town   of   ,    in    said   county,    and   that    said   P. 

H.  is  the  uncle  of  said  E.  C.  H. 

These  plaintiffs  now  pray  that  the  said  sale  made  by  said 
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J.  U.  M-,  trustee,  as  aforesaid,  be  set  aside  and  held  for 
naught,  as  well  also  as  the  said  sale  made  by  said  H.  R.  H., 
trustee,  as  aforesaid,  so  far  as  said  sale  relates  to  said  E.  C. 
H.,  and  that  the  said  pretended  company,  under  the  assumed 
name  of  the  A.  C.  and  S.  Company,  be  declared,  together  with 
its  president,  directors  and  agent,  a  trustee  holding  the  prop- 
erty now  in  its  name  as  a  trust  fund  for  the  payment  of  its 
just  creditors,  and  that  the  plaintiff,  E.  H.  have  a  decree  for 
the  payment  of  her  said  debt  against  said  company,  and  that 
the  same  be  paid  her  within  a  reasonable  time  to  be  fixed  by 
the  court,  and  in  default  thereof,  that  then  said  property,  or 
so  much  thereof  as  may  be  necessary,  be  sold  for  the  payment 
thereof,  and  grant  unto  these  plaintiffs  such  other  further  and 
general  relief  as  to  equity  and  good  conscience  may  seem  meet. 

J H and 

F.  &  H.,  E H— , 

Solicitors  for  the  Plaintiff.  By  Counsel-''^ 


Ho.  115. 

§937.     To  set  aside  voluntary  conveyance  to  the  prejudice  of  the 
rights  of  creditors. 

(As  in  No.  lis  according  to  the  facts  in  the  particular  case 
down  to  the  *  and  then  continue  as  follows:) 

The  said  plaintiff  further  says  that  the  said  conveyance  of 
the  19th  day  of  (giving  its  date)  was  made  without  considera- 
tion, and  that  nothing  of  any  value  whatever  was  given  by  said 
(the  grantee  in  the  deed,  or  the  beneficiary  in  the  trust  deed 
as  the  case  mhy  he)  to  said  (the  grantor)  as  a  consideration  for 
said  conveyance,  and  that  the  consideration  therein  expressed  is 
merely  simulated  and  pretended. 

(Add  prayer  and  signatures  as  in  No.  llo.)^' 

51  This    form    is   taken   from   the  itors   as   against  the   directors  and 
record  of  the  case  of  Hope  vs.  The  officers  of  a  corporation  when  deal- 
Valley   City   Salt   Company,    25   W.  ing  with  the  corporate  property. 
Va.  789.  '^-  See  2  Thornton  Ind.  Pr.  Forms, 

This    is    a    well    considered    case  938,    939. 
with  reference  to  the  rights  of  cred- 
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No.   116. 
§938.     To  set  aside  a  fraudulent  conveyance  —  short  form. 

(Title  and  address  as  in  form  No.  1.) 

Plaintiff  complains  and  says : 

That  on  the day  of ,  18 ,  the  defendant  C 

D was  the  owner  in  fee  of acres  of  land  situate  in 

District,  County,  and  State  of  ;  that  on  that 

day  tlie  plaintiff  loaned  said  C D $ ,  for  which 

said  C D made  and  delivered  his  promissory  note  to 

the  plaintiff ;  no  part  of  which  has  ever  been  paid,  a  copy  of 
which  is  herewith  filed  marked  "  Exhibit  A,"  and  made  a  part 
of  this  bill.* 

That  on  the  day  of ,  18 ,  and  after  said  note 

had  become  due  and  payable,  the  said  C D by  deed 

of  that  date,  now  duly  of  record,  conveyed  said  tract  of  land, 

which  is  fully  described  in  said  deed,  to  said  E F , 

for  the   ostensible  consideration  of  $ ,    all  of  which  will 

more  fully  and  at  large  appear  from  said'  deed,  an  attested 
copy  of  which  is  herewith  filed,  marked  "  Exhibit  B,"  and 
made  part  of  this  bill. 

That  said  deed  of  conveyance  is  voluntary  and  without  con- 
sideration of  any  kind,  and  that  the  same  was  made  by  said 

C D with  intent  to  hinder,   delay  and   defraud  his 

creditors,  and  especially  the  plaintiff,  and  of  which  the  said 
E — ' — :  F — —  had  notice. 

This  plaintiff  says  that  when  said  deed  was  executed  the 
said  C — ■ —  D was,  and  now  is,  insolvent. '^^ 

(Add  proper  prayer  and   signatures  as  indicated   in   No. 

lis.) 

S3  It  will  be  observed  that  in  the  That  although  the  plaintiff  may  fail 
above  form  there  are  two  distinct  to  prove  that  the  deed  is  fraudulent, 
grounds  for  relief  alleged;  one,  that  it  will  be  necessary  for  the  defend- 
the  conveyance  is  voluntary,  and  ant  to  prove  that  the  deed  or  oon- 
the  other,  that  the  conveyance  is  veyanee  rests  upon  a  valuable  con- 
fraudulent.  A  bill  thus  framed  sideration,  else  the  plaintiff  will 
gives  the  plaintiff  this  advantage:  still  prevail.    4«te,  note  to  sec.  158. 
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l\0.    117. 

§939.     To  set  aside  a  conveyance  or  transfer  so  far  as  the  same 
creates  a  preference. 

(After  caption  and  commencement  as  in  Nos.  6  and  2I^  re- 
spccllvely,  proceed  as  in  No.  116  down  to  the  *,  omitting  the, 
introductory  sentence,   "  Plaintiff  complains  and  says." ) 

That  on  the day  of ,  18 ,  and  after  said  note 

had  become  due  and  payable,  the  said  C D executed 

his  deed  of  trust,  now  duly  of  record  in  the  Clerk's  office  of  the 
county  court  of  said  county,  conveyiaig  a  certain  tract  of  land 

therein  described  to  the  said  I J ,  the  trustee  therein 

named,  for  the  purpose  of  securing  the  payment  of  two  i>rom- 
issory  notes  therein  described,  one  of  which  is  payable  to  the 

defendant  E F and  the  other  to  the  defendant  G 

H ,  which  are  in  the  sum  of  two  thousand  dollars  and  fif- 
teen hundred  dollars,  respectively,  all  of  which  will  more  fully 
and  at  large  appear  by  reference  to  said  trust  deed  itself,  an 
attested  copy  of  which  is  herewith  filed  marked  "  Exhibit  B," 
and  made  part  of  thi^  bill. 

Your  orator  further   sheweth  that  he  is  informed  and   be- 
lieves and  so  alleges  the  fact  to  be  that  at  the  time  said  deed  of 

trust,  ''  Exhibit  B,"  was  executed,  he,  the  said  C D , 

was  not  only  indebted  to  the  said  plaintiff  as  hereinbefore  men- 
tioned, as  well  also  as  to  the  said  E — —  E and  G ■ 


H ,  but  in  large  sums  of  money  to  other  parties,  unsecured 

creditors  of  the  said  C D ,  and  that  all  of  the  said  in- 
debtedness hereinabove  mentioned  has  not  been  paid,  nor  has 
any  part  thereof  been  paid,  as  this  plaintiff  is  informed  and 
believes  and  so  avers. 

Your  orator  further  showeth  that  at  the  time  of  the  execu- 
tion of  the  said  deed  of  trust,  a  copy  of  which  is  filed  ^  as  "Ex- 
hibit B  "  herewith,  the  said  C D was,  and  now  is,  in- 
solvent ;  that  the  said  C — ■ —  D has  only  about  two  hun- 
dred dollars  worth  of  personal  property,  and  that  the  said  land 
is  not  worth  to  exceed  — ■ —  dollars,  and  cannot  be  sold  for  a 

greater  amount  than  the  said  sum  of  dollars,  while  the 

indebtedness  of  the  said  C —  D is  far  in  excess  thereof, 
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amounting,  as  plaintiff  is  informed  and  believes  and  so  alleges, 
to  about  the  sum  of dollars. 

That  the  said  C D executed  the  said  deed  of  trust 

for  the  purpose  of  attempting  to  create  a  preference  in  behalf 

of  the  said  E F and  G H ,  and  if  the  said 

deed  of  trust  is  permitted  to  stand  that  it  will  operate  to  create 

a  preference  in  favor  of  the  said  E F- — ■ —  and  G 

H ,  as  against  this  plaintiff  and  the  other  creditors  of  the 

said  C D ,  contrary  to  the  statute  in  such  case  made 

and  provided. 

Your  orator  therefore  prays  that  said  deed  of  trust,  bear- 
ing date  on  the  — —  day  of  ,   18 ,   as   aforesaid,   a 

copy  of  which  is  filed  as  "  Exhibit  B  "  with  this  bill,  may  be 
set  aside  and  held  for  naught,  so  far  as  the  same  attempts  to, 
or  does,  create  a  preference  among  the  creditors  of  the  said 

C D ,   and  that  the  same  may  be  taken  and  held  to 

be  for  the  benefit  of  all  the  creditors  of  said  C D ; 

that  the  land  embraced  in  said  deed  of  trust  may  be  sold  under 
a  decree  of  this  court  and  the  proceeds  distributed  p'o  rata 

among  all  the  creditors  of  the  said  C D who  shall 

come  into  this  suit  and  contribute  to  the  costs  and  expenses 
thereof ;  and  grant  unto  your  orator  such  other  further  and  gen- 
eral relief  as  to  equity  may  seem  meet,  and  as  in  duty  bound 
he  will  ever  pray,  etc. 

J G S A B , 

Solicitor  for  the  Plaintiff.  By  Counsel.''* 
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§940.     By  guardian  to  sell  lands  of  an  infant  in  Virginia. 

(After  the  usual  caption.) 

Your  orator,  A B ,  guardian  of  C D ,  an 

infant  under  twenty-one  years  of  age,  complaining,  sheweth  to 

r^tThis   form    is   based   upon    the  Rep.    1012;    Johnson   vs.   Riley.   41 

cases  of  Wolf  vs.  McGugan,  37  W.  W.    Va.    140,    23    S.    E.   Rep.    698; 

Va.  552,  16  S.  E.  Rep.  797;  Argand  Lawyer  vs.  Barker,  45  W.  Va.  468, 

Refining  Co.  vs.  Quinn,  39  W.  Va.  31    S.    E.    Rep.    964;     Hogg's    Eq. 

535,   20  S.   E.  Rep.   576;   Mack  vs.  Princp.,    sees.    200-203,    where    the 

Prince,   40   W.    Va.    324,    21    S.   E.  subject  is  considered. 
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the  court  that  the  said  C D is  the  owner  in  fee  simple 

of  a  certain  parcel  of  real  estate  situate  in  (Here  describe  the 
real  estate) ,  which  is  the  only  real  estate  or  interest  in  any  real 
estate  owned  by  said  infant ;  that  the  only  personal  property  or 
estate  owned  by  the  said  infant  consists  of  (Here  describe  the 

same)  j  that  the  said  C D is  over  the  age  of  fourteen 

years  ;*  that  E D — — ,  the  father  of  said  infant,  would  be 

its  sole  heir  if  the  said  infant  were  dead."" 

**Your  orator  here  sheweth  unto  the  court  that  a  sale  of 
th6  aforesaid  tract  of  land  wduld  promote  the  interests  of  the 
said  infant,  because,  as  your  orator  avers  (Here  state  the  facts 
or  grounds  relied  on  to  show  that  the  interests  of  the  infant 
would  be  promoted  by  said  sale). 

Your  orator  further  sheweth  unto  the  court  that  the  rights 
of  no  person  will  be  violated  by  a  sale  of  the  said  real  estate. 

Your  orator   therefore   prays  that   the   said   infant,    C 

D ,  and  the  adult,  E T> ,  be  made  parties  defend- 
ant to  this  suit ;  that  a  suitable  person  be  appointed  guardian 
ad  litem  for  the  said  infant ;  that  the  said  parties  and  the  said 
guardian  ad  litem  be  required  to  answer  this  bill  under  oath, 
as  well  also  as  the  said  infant  defendant  in  his  own  proper  per- 
son ;  that  the  said  tract  of  land  be  sold  and  the  proceeds  of  sale 
invested  for  the  benefit  of  the  infant  as  the  court  may  direct; 
and  that  all  proper  orders  and  decrees  may  be  made  and  ac- 

56 "  The    guardian    of   the   infant  or  the  title  acquired  under  it.    But 

who  brought  the  suit  is  one  of  the  if   he  could,   though   the  purchaser 

persons   who   would   be   entitled   to  might  object  the  infant  cannot  ob- 

the  estate  if  the  infant  died  under  jeet  because  the  purchaser  has  not 

age,  and  he  is  not  a  party  as  such.  acquired  a  perfect   title."     Durrett 

At  the  same  term  at  which  the  de-  vs.  Davis,   24   Gratt.   302. 
eree   for  the   sale  of  the   land  was  "  The    statute   requires    that    the 

made     the    guardian    resigned    his  bill  shall  be  verified  by  the  oath  of 

guardianship    and    it    was    ordered  the  guardian  of  the  infant.     Though 

that  the  suit  abate  as  to  him,  and  it  may  be  most  regular   that  this 

that  it  should  proceed  in  the  name  should    be    done    when    the    bill    is 

of    the    second    guardian   who    had  filed,  this  is  not  indispensable,  and 

qualifieJ.     At  the  sale  of  the  land  it  is  sufficient  if  it  is  sworn  to  at 

the  first  guardian  became  the  sure-  any  time  before  the  court  acts  upon 

£y  of  the  purchaser  of  the  land  for  it  and  decrees  a  sale."     Durrett  vs. 

the  purchase  money.     He  could  nev-  Davis,    supra. 
er  be  heard  to  impeach  the  decree 
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counts  and  inquiries  directed ;  and  for  such  other  further  and 
general  relief  as  the  nature  of  the  case  may  require,  or  seem 
proper  in  the  premises.     And  your  orator  will  ever  pray,  etc. 

A B — — ,  guardian  of  C D , 

Q G S ,  By  Counsel. 

Solicitor   for  the  Plaintiff- 

(Append  affidavit   as   in  No.    261)..)''^ 


No.    119. 

§941.     By  a  guardian  to  sell  lands  of  an  infant  in  West  Virginia. 

(As  in  No.  118  down  to  the  *.) 
Then  proceed  as  follows: 

That  there  are  no  other  persons  interested  in  the  said  real 
estate.      (If  any   one   else   he   interested  continue  as  follows: 

Except  J H ,  who  is  jointly  interested  as  a  part  owuer 

thereof  (or  whatever  the  interest  of  the  other  person  may  be, 
setting  it  out  fully.) 

(Continue  as  in  No.  118  from  *^.) 


ISTo.   120. 

§941a.  By  guardian  to  lease  infants'  lands. 

(After  proper  caption.) 
Complaining  showeth  unto  the  court,   your  orator,   R.   M., 
guardian  of  James  C,  an  infant  under  the  age  of  twenty-one 
years,  that  the  said  James  C.  is  entitled  to  a  fee  simple  estate 

in  a  tract  of  land  lying  in  the  said  county,  containing  

acres,  lying  on  the  Three  Chopped  Road,  near  the  lines  of  L. 
D.  and  M.  D.,  devised  to  the  said  James  C,  by  his  father, 
Robert  C,  by  his  last  will  and  testatment,  diily  admitted  to 
probate  in  the  County  Court  of  said  county,  an  attested  copy  of 
which  will  is  herewith  filed,  marked  "  Exhibit  A,"  and  is 
prayed  to  be  taken  and  considered  as  part  of  this  bill;  that 

66  This     form    is    taken    from    2       It  is  also  found  in  Sands'  Suits  in 
Bart.  Ch.  Pr.    {2d  ed.)    1271,  1272.       Equity    (2d  ed.),  71. 
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by  the  said  will  the  estate  of  the  said  James  C.  is  charged  with 
an  annuity  of  $150  per  annum  in  favor  of  his  mother,  Sarah 
C,  during  her  natural  life,  and  that  in  order  to  raise  this  an- 
nuity, and  meanwhile  to  support  and  educate  the  said  James 
C,  it  will  be  necessary  either  to  sell  or  lease  the  said  land ;  the 
personal  property  owned  by  the  said  James  C.  consists  of  (here 
describe  it),  and  is  wholly  insufficient  for  these  purposes. 

Your  orator  states  that  the  said  land  and  the  personal  prop- 
erty before  described  is  all  the  property  in  which  the  said 
James  C.  is  interested.  The  said  James  C.  is  now  over  four- 
teen years  of  age,  and  his  fortune  justifies  his  liberal  education, 
and  he  desires  to  be  liberally  educated,  and  in  the  opinion  of 
your  orator  it  will  greatly  promote  his  interests  if  the  income 
of  his  property  is  expended  in  his  education  at  the  best  schools 
in  the  State.  This  tract  of  land  before  mentioned  is  very 
valuable,  and  Robert  E..  has  offered,  if  a  lease  of  ten  years 
be  given  him,  to  lease  the  same  at  the  rental  of  $1,000  per  year. 
Your  orator  believes  that  the  letting  of  the  said  land  for  that 
time  at  that  rent  would  promote  the  interests  of  the  said 
James  C,  and  that  in  such  letting  the  interests  of  no  other  per- 
son would  be  damaged ;  and,  if  the  said  offer  of  E.  R.  is  not 
accepted,  that  the  said  land  should  either  be  leased  or  sold  to 
some  other  person  or  persons.  If  the  said  James  C.  should 
die  the  following  persons  would  be  his  heirs  at  law:  George 
C.  and  Edmund  C,  two  brothers  of  RobertC,  the  father  of  the 
said  James  C. 

In  tender  consideration  whereof,  and  forasmuch  as  your 
orator  is  remediless  in  the  premises,  your  orator  prays  that  the 
said  James  C,  George  C.  and  Edmund  C.  may  be  made  parties 
defendants  to  this  bill,  and  required  on  their  corporal  oaths  to 
make  answer  to  the  several  statements  of  this  bill;  that  a 
guardian  ad  litem  be  appointed  to  the  said  James  C.  to  defend 
his  interests  in  this  suit,  who  shall  also  answer  the  statements 
of  this  bill  under  oath;  that  proper  process  issue;  that  the  said 
offer  of  lease  by  the  said  R.  R.  be  accepted,  and  that  a  proper 
commissioner  be  appointed  by  the  court,  in  conjunction  with 
your  orator,  guardian  as  aforesaid,  or  that  your  orator  be  ap- 
pointed as  such  commissioner  to  execute  a  good  and  sufficient. 
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lease  of  the  said  lands  to  the  said  K.  R.  for  the  said  term  of 
ten  years  at  said  rental  per  year ;  or  if  the  court  should  not 
deem  the  same  a  sufficient  rental  for  the  said  land,  that  the 
court  decree  that  the  said  land  be  leased  for  ten  years  at  public 
auction,  or  sold  at  public  auction  at  such  time  and  on  such 
terms  as  to  the  court  shall  seem  fit ;  that  all  proper  orders  and 
decrees  may  be  made,  and  inquiries  be  directed,  and  that  all 
such  other,  further  and  general  relief  may  be  afforded  your  or- 
ator as  the  nature  of  his  case  may  require,  or  to  equity  shall 
seem  meet.    And  your  orator  will  ever  pray,  etc- 

R M , 

S.  &  L.,  Guardian  of  James  C. 

Solicitors  for  the  Plaintiff.  By  Counsel.^^ 

(Add  affidavit.  No.  260,  if  in  West  Virginia,  or  if  in  Vir- 
ginia, No.  26Jf.) 


No.   121. 

§942.     Against  guardian  and  his  surety  by  ward,  after  attaining 
majority,  for  a  settlement  and  final  accounting. 

(After  the  usual  caption.) 

The  plaintiff,  M — ■ —  A L ,  who  is  now  of  lawful 

age,    complains    of   the    said    defendants,    F L — —   and 

J W ,   and  says,  that  the  defendant,   F L , 

was,  on  the day  of ,  18 ,  by  the Court,  of 

said  county,  appointed  the  guardian  of  this  plaintiff,   and  on 

the   same    day  the   said   F L gave   bond     as     such 

guardian  with  the  said  J W as  his  surety,  and  then 

qualified  as  such  guardian,  all  of  which  will  more  fully  and  at 
large  appear  by  reference  to  said  orders  of  appointment  and 

67  The   above  form   is  taken   from  ginia.     In  the  latter  State  the  only 

Sands'  Suit  in  Equity  ( 2d  ed. ) ,  pp.  change  in  the  form  would  be  as  to 

73-75,   and  is   adapted  to   the  prac-  parties,   which   requires  all   persons 

tiee  obtaining  in  such   cases  in  the  interested   in  the  real  estate  to  be 

State  of  Virginia,  and  may  be  easily  before    the    court,    as    indicated    in 

adapted  to  such   a  case   as   contem-  Form   No.   119,   sec.   941. 
plated  by  the  Statute  of  West  Vir- 
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qualification,  and  a  copy  of  said  bond,  which  are  herewith  filed 
as  "  Exhibits  1,  2  and  3,"  respectively,  and  made  part  of  this 
bill. 

This    plaintiff    further    complains    and    says    that    as    such 

guardian,  a  large  sum  of  money,  to-wit,  on  the  day  of 

,  IS ,  came  into  the  hands  of  the  said  F L 

from   one   O C ,   amounting  in  the   aggregate  to  the 

sum  of  dollars;  that  on  or  about  the day  of  April, 

18 ,   another  sum  of  money  came  into  the  hands  of  said 

F L as  guardian  from  'the  sale  of  certain  real  estate 

belonging  to  this  plaintiff,  which  last  sum  amounted  to 
dollars. 

This  plaintiff  further  says  that  afterward,  on  the  day 

of ,  18 ,  the  said  defendant,  F L ,  had  an  ex 

parte  settlement  of  his  accounts  as  such  guardian,  which  was 
duly  recorded  in  the  Clerk's  office  of  the  County  Court  of  said 
county,  a  copy  of  which  is  herewith  filed,  marked  "  Exhibit 
No.  4." 

This  plaintiff  further  complains  and  says  that  after  the  said 

settlement  there  came  into  the  hands  of  said  defendant,  F 

L ,  as  guardian  aforesaid,  two  other  sums  of  money,  one 

for  the   sum   of  dollars   and  the   other   for  the   sum  of 

dollars. 

The  plaintiff  furtlier  says  that  since  the  said  pretended  set- 
tlement of  the  accounts  of  said  F L ,  and  since  this 

plaintiff  has  arrived  at  age,  the  said  F L has  paid 

to  her  at  different  times  small  sums  of  money,  amounting  in 

the  aggregate  to  not  more  than dollars,  leaving  a  balance 

still  due  this  plaintiff,  after  deducting  all  proper  credits,  from 

said  defendant  of dollars,  and  no  part  of  which  has  ever 

been  paid,  but  still  remains  wholly  unpaid.  Said  defendant 
has  at  different  times  since  his  pretended  settlement,  promised 
to  settle  with  said  plaintiff  and  pay  her  any  sum  remaining 
due  to  this  plaintiff,  but  the  said  defendant  wholly  refuses  to 
pay  the  same  or  any  part  thereof. 

This   plaintiff  further  says  that  the   said   pretended   settle- 
ment made  as  aforesaid  by  the  said  F- L ,  is  incorrect 

in  this,  to-wit,  that  the  said  F L has  not  charged  him- 
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self  with  any  interest  on  the  said  sums  of  money  received  by 
him,  as  aforesaid.  And  the  said  defendant  has  credited  him- 
self with  the  sum  of dollars  as  having  been  expended  by 

him  on  behalf  of  this  plaintiff,  which  was  not  expended,  and 
for  which  the  said  defendant  ought  not  to  have  any  credit. 

This  plaintiff  now  prays  that  this  cause  may  be  referred  to 
a  commissioner  to  take  and  report  an  account  of  the  transactions 

of  the  said  F — —  L as  guardian  aforesaid ;  that  the  said 

plaintiff  may  have  a  decree  for  any  balance  due  this  plaintiff 

against  the  said  F L and  his  surety,  J — —  W ; 

and  grant  unto  this  plaintiff  such  other  further  and  general 
relief  as  to  equity  may  seem  meet,  and  as  in  duty  bound  she 
will  ever  pray,  etc. 

M A L , 

D C J ,  By  Counsel.^' 

Solicitor  for  the  Plaintiff. 


iSTo.    122. 
§944.     Of  injunction  to  judgment  at  law. 

(After  the  usual  title,  address  and  commencement.) 

I.     That  T.  E.  recovered  a  judgment  at  law  against  your 

orator  in  the  ■ Court  of  County,  at  the  — —  term, 

18 ,   for  $ ,  with  interest  thereon  from  the  day 

of  ,    and    $ costs.     A   copy   of  the    said   judgment, 

marked  "  Exhibit  A,"   is  herewith  filed  and  is  prayed  to  be 
read  as  a  part  of  this  bill.°" 

68  This  form  is  the  usual  one  for  best    evidence    of    the    existence    of 

an   accounting  against   a    guardian,  the   judgment    should   be   produced, 

and   it  will  not  be  overlooked   that  hence    the    pleader    should    always 

the    suit    is    against    the    guardian  exhibit  with  his  bill  a.  copy  of  tlie 

and    his    surety.     This    is    permis-  judgment    sought    to    be    enjoined, 

sible   only   to   avoid   a    multiplicity  2     Spelling     on     Injunctions     and 

of  suits  in  a  further  action  against  Other  Extraordinary  Remedies,   sec. 

the  surety  in  case  the  debt  cannot  996.     See  Parsons  vs.  Wilkerson,  10 

be  made  against  the  principal.  Mo.  713. 

59  Good  pleading  requires  that  the 
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II.  An  execution  has  been  issued  upon  said  judgment,  and 

is  now  in  the  hands  of ,   Sheriii  of  the  county  of 

,  who  is  about  to  levy  the  same  upon  your  orator's  prop- 
erty. 

III.  Your  orator  avers  that  the  said  judgixient  is  unjust, 
that  he  had  and  has  a  full  and  complete  defense  to  the  action  in 
which  it  was  rendered,  which  he  could  and  would  have  made 
thereto  had  he  not  been  prevented  from  doing  so  by  the  action 
of  the  plaintiff,  whereby  your  orator  was  deceived  and  lulled 
into  false  security,  without  any  fault,  laches  or  neglect  on  his 
own  part.""  For  a  more  particular  statement  of  the  causes 
which  prevented  your  orator  from  making  defense  to  said  ac- 
tion, he  recites  the  following  circumstances:  ^  ' 

IV.  The  said  judgment  was  recovered  on  a  note  drawn  by 

your  orator  on  the  day  of  ,  for  the  sum  of  $ , 

payable  on  the day  of ,  to  the  said  T.  E.     The  said 

note  had  long  before  the  institution  of  said  action,  been  paid  by 
your  orator  to  the  said  T.  K.  At  the  time  of  said  payment 
your  orator  was  indebted  to  -the  said  T.  R.  by  four  several 
notes,  amounting  in  the  aggregate,  principal  and  interest  to 
$1,260.50.  Your  orator  paid  the  said  sum  to  the  said  T.  R., 
and  took  his  receipt  for  the  same,  the  said  receipt  specifying 
for  what  the  money  was  paid,  and  showing  that  the  amount  of 
the  said  note  on  which  said  judgment  was  recovered  was  em- 
braced therein. 

V.  The  three  other  notes  Avere  delivered  to  your  orator  by 
the  said  T.  R.  at  the  time  of  signing  the  said  receipt,  and  the 
fourth  note  was  also  demanded  by  your  orator,  but  the  said 
T.  R.  stated  that  it  was  lost  or  mislaid,  and  that  when  he  found 

CO  If    it    should   appear   that  the  A    bill    seeking    to    enjoin    judg- 

plaintiff  in  an  injunction   suit  has  nient  and  execution  which  does  not 

been    guilty   of   laches   in    applying  so  identify  these  as  to  make  it  ap- 

for  an  injunction  a  court  of  equity  pear  what  judgment  and  execution 

will  withhold  its  relief.     This  court  are  meant,  and  which  does  not  limit 

requires    due    and    reasonable    dili-  the    prayer    for    injunction   to    any 

gence  from   all   parties  in  suits   as  particular  judgment  and  execution, 

much  so  in   cases  of  this  character  is    demurrable.     Adams    vs.    White, 

as    in   other    instances.     1    Spelling  23  Fla.  352,  2  So.  Rep.  774. 
on   Injunction   and    Other   Extraor- 
dinary Remedies^  sec.  87. 
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it  it  would  be  restored  to  your  orator.  The  said  receipt,  and 
the  three  notes  delivered  to  your  orator,  are  herewith  filed, 
marked  "  Exhibits  B,  C,  D  and  E,"  and  are  prayed  to  be  read 
as  parts  of  this  bill. 

VI.  Some  time  after  the  payment  of  the  said  four  notes,  the 
said  T.  E.  placed  the  fourth  note,  above  referred  to,  which 
your  orator  had  paid  off  as  above  recited,  in  the  hands  of  a 
lawyer  for  collection,  and  the  said  lawyer  thereupon  instituted 
suit  upon  the  same  against  your  orator. 

VII.  Upon  receipt  of  the  process  in  said  suit,  your  orator 
called  on  the  said  lawyer  and  exhibited  to  him  his  receipt 
aforesaid,  by  which  payment  of  the  said  note  was  acknowledged. 
Upon  seeing  which,  the  said  lawyer  at  once  admitted  that  there 
was  no  cause  of  action,,  and  promised  that  he  would  dismiss 
the  suit  of  T.  R.  against  your  orator.  Resting  upon  this  as- 
surance, your  orator  made  no  defense  to  the  said  cause,  but  the 
said  suit  was  not  dismissed  as  promised,  but,  on  the  contrary, 
judgment  for  the  full  amount  of  the  said  note,  interest  and 
costs,  as  before  recited,  was  rendered  against  your  orator. 

VIII.  Your  orator  further  states  that  the  said  judgment 
was  obtained  without  your  orator's  knowledge  until  the  term  of 
court  at  which  it  was  rendered  had  expired.  Your  orator 
therefore  alleges  that  the  failure  to  dismiss  the  said  action,  as 
promised,  was  in  fraud  of  his  just  rights,  and  that  the  judg- 
ment rendered  therein  was  unjust  and  should  be  set  aside,  and 
a  new  trial  granted. 

Forasmuch,  then  as  your  orator  is  remediless,  save  in  a  court 
of  equity,  he  prays  that  the  said  T.  E,.  may  be  made  a  party 
defendant  to  this  bill  and  required  to  answer  the  same  in  his 
own  proper  person,  but  not  on  oath,  the  same  being  hereby 
waived;  that  he,  his  agents,  attorneys  at  law,  and  all  others, 
be  enjoined  and  restrained  from  proceedings  to  enforce  said 
judgment  in  any  way ;  that  especially  the  said  Sheriff  of  the 

county  of  be  enjoined  and  restrained  from  levying  the 

said  execution  now  in  his  hands ;  that  proper  process  issiie,  and 
all  proper  orders  be  made ;  that  [the  said  judgment  be  set  aside, 
and]  a  new  trial  of  the  said  action  at  law  be  granted  your  orator, 
and  that  all  such  other,  further  and  general  relief  may  be  af- 
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forded  your  orator  as  in  the  premises  may  be  just  and  right. 
And  your  orator  will  ever  pray,  etc. 

A— B— , 
Q.,  G.  &  S.,  By  Counsel." 

Solicitors  for  the  Plaintiff. 
(Add  affidavit  as  indicated  in  Nos.  259,  263,  depending  upon 
the  State  in  which  the  suit  is  brought.) 


No.   123. 

§945.     For  injunction  against  cutting  timber  pending  an  action 
of  ejectment. 

(After  the  usual  caption,  title,  address  and  commencement.) 

I.  That  your  orator  is  the  owner  in  fee  of  a  certain  tract  of 

land  situate  in  the  district  of ,  in  the  County  of  ■ and 

State  of ,  as  will  more  fully  appear  from  your  orator's  title 

deed  therefor,  duly  of  record  in  the  said  county,  a  copy  of 
which  is  herewith  filed,  marked  "  Exhibit  A,"  and  made  part 
of  this  bill. 

II.  That  your  orator  has  held  and  owned  the  said  tract 
of  land  for  many  years,  under  and  by  virtue  of  the  said  title 

61  The  above  form  is  taken  from  may  be  found  to  be  justly  due,  and 

2      Barton      Ch.      Pr.      (2d      ed.),  until  after  the  retrial,  and  the  de- 

1276.     For   the   principles   underly-  cree   should   direct   an   issue   or   is- 

ing    the     doctrine     authorizing    in-  sues  as  the  case  may  require  to  be 

junctions  to  judgments  at  law,  see  tried  in  the  Circuit  Court,   to  find 

Hogg's  Equity  Principles,   sec.  268.  what   the  nature    of  the   case   may 

It  will  be  observed  that  in  the  demand,  and  upon  the  verdict  com- 
prayer  the  plaintiff  asks  that  the  ing  in,  the  court  should  perpetuate 
judgment  be  set  aside  and  a  new  or  dissolve  either  wholly  or  par- 
trial  of  the  action  at  law  be  grant-  tially,  the  injunction  awarded  to 
ed.  This  the  court  will  not  do.  As  the  judgment  against  which  plain- 
to  this  matter  the  author  in  Equity  tiff  has  sought  relief.  And  where 
Principles,  sec.  355,  says :  "  Upon  an  injunction  to  a  judgment  is  per- 
a  bill  in  chancery  to  enjoin  a  judg-  petuated  only  to  a  part  of  it,  or 
ment  at  law,  and  for  a  retrial,  the.  reversal  is  only  as  to  i.  part 
there  must  not  be  a  decree  before  of  it,  the  lien  of  the  part  not  af- 
such  retrial  annulling  the  judg-  fected  continues  from  the  date  of 
ment  and  granting  a  new  trial  in  the  judgment."  Hence,  the  part  in- 
the  law  court;  but  the  judgment  eluded  in  brackets  mav  be  omitted, 
should  stand  as  security  for  what 
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deed,  and  has  paid  the  taxes  thereon  ever  since,  and  is  now  the 
owner  thereof,  which  ownership  is  shown  by  the  said  deed. 

III.  That  the  chief  value  of  said  land  is  the  growing  and 
standing  timber  thereon,  consisting  of  pine,  poplar,  walnut, 
ash  and  oak,  and  that  if  said  timber  should  be  removed  said 
property  would  be  of  comparatively  little  value. 

IV.  That  the  defendant  has  recently  set  up  some  claim  of 
title  to  said  land,  but  upon  what  ground  said  claim  is  founded 
this  plaintiff  is  unable  to  say ;  but  plaintiff  avers  that  such  claim 
is  wholly  unfounded,  as  this  plaintiff  has  the  only  title  subsist- 
ing in  and  to  said  land. 

V.  That  the  said  C D ,  by  reason  of  said  claim 

of  title  has  entered  upon  and  taken  possession  of  said  land, 
and  is  now  in  possession  thereof,  cutting  down  and  hauling 
away  to  the  market  the  said  standing  and  growing  timber 
thereon,  and  threatens  to  continue  to  do  so,  and  will  do  so  until 
the  said  land  is  entirely  denuded  of  its  timber,  unless  re- 
strained from  so  doing. 

VI.  That  there  is  now  a  considerable  quantity  of  timber 
that  has  been  cut  down,  still  lying  upon  the  said  land,  and  it 
has  not  yet  been  removed  therefrom,  but  the  said  defendant 
threatens  to  remove  and  will  remove  it,  unless  inhibited  from 
so  doing. 

VII.  Your  orator  has  instituted  in  the  county  aforesaid, 
in  the  Circuit  Court  thereof,  an  action  of  ejectment  against  the 

said   C D to  determine  the  validity  of  his  title  as 

against  the  said  C D ,  and  to  oust  him,  the  said  C 

D ,  from  the  possession  and  occupancy  of  the  said  land. 

VIII.  That  said  C — — -  D is  the  owner  of  no  prop- 
erty whatever,  either  real  or  personal,  as  plaintiff  is  informed 

and  believes  and  so  charges  the  fact  to  be;  that  the  said  C 

D is  insolvent,  and  that  any  judgment  for  damages  which 

the  plaintiff  could  obtain  against  him  in  an  action  at  law 
would  be  entirely  imavailing;  so  that  if  the  said  defendant 
is  permitted  to  continue  the  cutting  and  appropriation  of  said 
timber  to  his  own  use  this  plaintiff  will  be  irreparably  injured. 

Your  orator  therefore  prays  that  an  injunction  may  issue, 
inhibiting  and  restraining  the   said   C D from  the 
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further  cutting  of  any  of  the  standing  and  growing  timber  on 
the  said  land,  and  from  the  removal  of  any  and  all  timber 
now  on  the  premises  thereof,  which  has  been  cut  down  by  him, 

the  said  C D ,  until  the  further  order  of  this  court ; 

and  grant  unto  your  orator  such  other,  further  and  general  re- 
lief as  to  equity  may  seem  meet,  and  as  in  duty  bound,  your 
orator  will  ever  pray,  etc. 

A B , 

T E D ,  By  Counsel. 

Solicitor  for  the  Plaintiff. 

(Add  the  affidavit,  in  West  Virginia,  as  shown  in  No.  259, 
in  Virginia,  as  in  No.  263).^' 


No.    124. 

§945a.  Of  mjunction  against  closing  right  of  way. 

(After  the  usual  caption,  address  and  commencement.) 

That  your  orator,  A B ,  is  the  owner  in  fee  of  a 

tract  of  land  containing  - 


62  This  form  is  founded  upon  tlie 
case  of  Cox  vs.  Douglass,  20  W. 
Va.  176,  with  such  corrections  as 
the  opinion  of  the  Court  of  Appeals 
indicated  as  necessary  to  make  the 
bin  sufficient.  While  this  is  an  in- 
junction suit  for  the  purpose  of  re- 
straining the  cutting  of  timber 
pending  an  action  of  ejectment 
involving  the  title  to  the  land,  it  is 
the  same  form  required  in  the  case 
of  the  cutting  of  timber  by  an  ordi- 
nary trespasser,  where  such  tres- 
passer is  insolvent,  or  where  the 
injunction  is  awarded  upon  other 
ground  of  irreparable  injury. 

For  a  consideration  of  the  sub- 
ject of  injunction,  bearing  on  the 
principle  underlying  the  form  above 
given,   see  Hogg's   Eq.   Princ,   sees. 


acres,  and  has  been  such  owner 

235-238,  240,  241,  and  other  sections 
under   Ch.  22  of  that  work. 

"  Though  equity  will  not  sustain 
a  bill  filed  solely  to  prevent  the 
removal  of  timber  wrongfully  cut, 
or  for  an  account  of  past  waste, 
there  being  a  complete  remedy  at 
law;  yet  where  the  bill  is  so  filed 
to  prevent  future  waste  and  avoid 
multiplicity  of  suits,  the  court  will 
allow  an  account  of,  and  satisfac- 
tion for  what  has  been  done,  and 
for  the  purpose  of  preventing  ir- 
reparable mischief,  will  enjoin  the 
removal  of  the  timber."  1  Spell- 
ing   on    Inj.,    sec.    254. 

See  Carney  vs.  Hadley,  32  Fla. 
344,  22  L.  R.  A.  233  and  note,  14 
So.  Rep.  4;  Camp  vs.  Dixon,  112 
Ga.  872,  38  S.  E.  Rep.  71,  52  L.  R. 
A.  755. 
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thereof  since  the  day  of ,  18 ,  by  general  wai^ 

ranty  deed  therefor,   in  which   E F is  the  grantor, 

which  deed  is  duly  recorded  in  the  Clerk's  office  of  the  County 

Court  of County,  in  said  State,  an  attested  copy  of  which 

is  herewith  iiled  as  an  exhibit  marked  "  ISTo.  1,"  and  made  part 
of  this  bill. 

Your  orator  further  says  that  the  said  E E was  the 

owner  of  this  land  for  about  eighteen  years  p>rior  to  his  sale 
thereof  to  your  orator,  and  that  your  orator  has  so  been  the 
owner  of  said  land  for  nearly  twelve  years  next  preceding 
the  institution  of  this  suit,  and  that  your  orator  and  those 
under  whom  he  claims  have  had  continuous  possession  thereof 
for  nearly  thirty  years. 

Tour  orator  further  sheweth  that  the  said  C D is 

the  owner  of  a  tract  of  land  containing acres,  for  which 

he  holds  a  deed  duly  of  record,  an  attested  copy  of  which  is 
herewith  filed,  marked  "  Exhibit  B,"  and  made  part  of  this  bill. 
Your  orator  further  represents  that  your  orator's  tract  of  land, 

as  well  as  that  of  the  said  C D constituted  at  one  time 

a  part  of  an  entire  survey  of  two  thousand  acres  of  land,  which 
at  various  times  has  been  sold  and  conveyed,  so  that  its  identity 
as  a  body  or  single  tract  is  no  longer  in  existence. 

Your  orator  further  represents  that  the  only  way  whereby 
the  public  highway  could  be  reached  from  your  orator's  said 
tract  of  land  was   along  and  through  the  said  tract  of  land 

owned  by  the  said  C D ,  and  that  in  order  to  get  access 

to  your  orator's  said  tract,  a  right  of  way  was  laid  off  along, 

upon  and  through  the  land  of  said  C D ,  extending 

from  your  orator's  said  tract  to  the  public  highway,  which 
private  road  was  laid  out  at  the  time  your  orator's  said  tract 

of  land  and  the  tract  of  land  now  owned  by  the  said  C 

D were  sold  and  set  off  from  the  said  entire  tract  of  two 

thousand  acres  of  land ;  that  said  private  road  is  well  marked, 
fenced  on  either  side,  and  has  been  continuously  used  as  a 
right  of  way  from  the  highway  to  your  orator's  said  farm  con- 
tinuously, openly  and  adversely  and  under  claim  and  color  of 
right  by  your  orator  not  only  for  his  own  purposes,  but  for 
all  other  persons  having  occasion  to  go  to  and  from  your  ora- 
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tor's  premises  in  order  to  reach  the  said  highway,  or  to  reach 
your  orator's  premises  coming  from  the  said  highway,  for 
nearly  thirty  years  next  preceding  the  institution  of  this  suit. 

Your  orator  further  says  that  the  use  of  said  private  road 
has  been  uninterrupted  and  continuous  for  the  period  of  time 
last  above  mentioned,  until  a  day  or  two  ago,  when  the  said 

C D closed  up  that  end  of  the  road  connecting  with 

the  said  highway,  by  means  of  a  board  fence,  and  also  closed  up 
the  same  by  running  a  fence  across  the  said  private  road  at 
the  midway  point  between  the  said  highway  and  where  the 
said  road  intersects  your  orator's  said  farm;  that  thus  closing 
said  private  road  is  such  an  obstruction  as  to  prevent  your  ora- 
tor from  using  the  said  road  or  in  any  way  going  from  his 
farm  to  the  said  public  highway,  and  operates  to  the  great  and 
irreparable  injury  of  your  orator  in  the  use,  farming  and  occu- 
pancy of  his  said  tract  of  land. 

Your  orator  has  applied  to  the  said  C D and  re- 
quested and  demanded  that  he  remove  said  obstructions,  but  the 
said  C D — ■ — ■  positively  refuses  so  to  do,  and  perempto- 
rily prohibits  your  orator  from  doing  so,  and  threatens  your 
orator  with  personal  injury  should  your  orator  attempt  to  re- 
move said  obstruction  to  said  private  road. 

Your  orator  therefore  prays  that  the  said  C D be 

compelled  to  remove  said  obstruction  in  and  to  the  said  private 
road,   and  to  restore  to  your  orator  an  open  way  through  the 

said    land   of    the    said    C — —   D ,    along   and    upon   the 

land  of  the  said  C D ,  from  and  upon  which  the  said 

private  way  was  long  used  and  occupied  as  aforesaid ;  and  grant 
unto  your  orator  such  other  and  further  relief  as  to  equity 
may  seem  meet,  and  as  in  duty  bound  he  will  ever  pray,  etc. 

A B , 

By  Counsel. 

J B M , 


Solicitor  for  the  Plaintiff. 

(Add  the  affidavit  as  indicated  in  No.  259,  or  No.  26S,  de- 
fending upon  which  State  the  suit  is  in.)^^ 

63  This  form  is  founded  upon  the       W.  Va.  307,  10  S.  E,  Rep.  632 ;  and 
cases  of  Rogerson  vs.  Shepherd,  33       Boyd  vs.  Woolwine^  40  W.  Va.  282, 
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JSTo.    125. 

§945b.  Of  injunction  to  judgment  at  law  on  the  ground  of  after 
discovered  evidence. 

(After  the  usual  address  and  caption.) 
Complaining,  showeth  unto  the  court  your  orator,  James  J., 
executor  of  the  last  will  and  testament  of  Merewether  R.,  de- 
ceased, that  one  M.  'N.  recently  recovered  in  the Court  of 

County  a  judgment  against  your  orator,  as  executor  as 

aforesaid  of  said  Merewether  E.,  deceased,  for  the  sum  of 
$1,000  to  be  discharged  by  the  payment  of  $500  with  inter- 
est thereon  at  the  rate  of  six  per  centum  per  annum  from  the 

day  of  ,   until   paid,   and  the  costs,   amounting  to 

$— 


;  that  the  said  judgment  was  recovered  on  a  bond  exe- 
cuted by  your  orator's  testator,  Merewether  R.,  and  one  Alex- 
ander R.,  in  which  bond  the  said  Alexander  R.  was  the  prin- 
cipal debtor,  and  your  orator's  testator  was  the  surety.  Your 
orator  further  states  that  when  the  action  was  broiight  on  the 
said  bond  against  your  orator,  and  during  the  whole  time  the 


21  S.  E.  Rep.  1020;  and  upon  the 
doctrine  discussed  and  announced 
in  the  author's  "  Equity  Princi- 
ples," see.  232;  T.  A.  A.  &  N.  M.  R. 
Co.  vs.  Pa.  Co.,  19  L.  R.  A.  395,  et 
seq. 

In  Toledo,  A.  A.  &  N.  M.  Co.  vs. 
Pennsylvania  Co.,  19  L.  R.  A.  at 
page  393,  the  court  in  the  course 
of  its  opinion,  says :  "  The  office 
of  a  preliminary  injunction  is  to 
preserve  the  status  quo  until,  upon 
final  hearing  the  court  may  grant 
full  relief.  Generally  this  can  be 
accomplished  by  an  injunction  pro- 
hibitory in  form,  but  it  sometimes 
happens  that  the  status  quo  is  a 
condition  not  of  rest  but  of  action, 
and  the  condition  of  rest  is  exactly 
what  will  inflict  the  irreparable  in- 
jury upon  complainant  which  he  ap- 
peals to  a  court  of  equity  to  pro- 
tect   him    from.     In    such    a    case 


courts  of  equity  issue  maiidatory 
writs  before  the  ease  is  heard  on 
its  merits.  Robinson  vs.  Byron,  1 
Bro.  Ch.  588;  Lane  vs.  NewdigateJ 
10  Ves.  Jr.  192;  Hervey  vs.  Smith. 
1  Kay  and  J.  392 ;  Beadel  vs.  Perry, 
L.  R.  3  Eq,  465;  London  &  N.  W. 
R.  Co.  vs.  Lancashire  &  Y.  R.  Co.. 
L.  R.  4  Eq.  174;  Whitecar  vs.  Mich- 
enor,  37  N.  J.  Eq.  6;  Broome  vs. 
New  York  &  N.  J.  Teleph.  Co.,  42 
N.  J.  Eq.  141. 

And  though  the  obstruction  of  a 
highway  exists  at  the  commence- 
ment of  a  suit  to  enjoin  it.  it  may 
be  abated  by  a  mandatory  injunc- 
tion, as  well  as  by  a  judgment  that 
the  obstruction  be  removed  and  the 
nuisance  abated.  Spelling  Inj.  and 
Other  Ex.  Rem.  (2d  ed.),  sec.  307. 
citing  Gardener  vs.  Stroever,  8-.1 
Cal.  26.  26  Pac.  Rep.  618. 
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said  action  was  pending,  the  said  Alexander  E..  was  out  of  tlie 
country,  and  though  your  orator  made  diligent  enquiry  for 
him  he  was  unable  to  ascertain  where  the  said  Alexander  E.. 
could  be  found,  so  as  to  communicate  with  him  about  the  said 
alleged  claim.  The  judgment  was  recovered  against  your  or- 
ator as  such  executor  on  the  day  of  .     Your  orator 

was  wholly  ignorant  that  any  valid  defense  could  be  made  to 
said  action  until  some  time  after  the  judgment  had  been  recov- 
ered, and  after  the  term  had  expired  at  which  said  judgment 
was  recovered.   After  the  recovery  of  the  said  judgment,  to-wit : 

On  the day  of ,  Alexander  R.  returned  to  Virginia^ 

and  your  orator  immediately  communicated  with  him  about  the 
said  claim.  Mr.  Alexander  E.  informed  your  orator  that  the 
said  debt  had  been  paid,  and  sent  to  your  orator  a  copy  of 
the  receipt,  which  had  been  given  him  by  the  said  M.  N.  when 
the  debt  was  paid.  Your  orator  herewith  files  the  said  copy, 
marking  it  "  Exhibit  A,"  and  the  same  is  prayed  to  be  taken 
and  considered  as  a  part  of  this  bill.  Your  orator  is  coniident 
that  if  a  new  trial  be  granted,  the  said  M.  IST.  will  fail  to  ob- 
tain judgment  for  any  sum  against  your  orator  as  such  exec- 
utor. The  said  judgment  is,  as  your  orator  verily  believes, 
wholly  unjust  and  inequitable,  and  should  be  set  aside.  In 
tender  consideration  whereof,  and  forasmuch  as  your  orator  is 
remediless  in  the  premises  save  by  the  aid  of  a  court  of  equity, 
where  matters  of  this  kind  are  alone  and  properly  cognizable, 
to  the  end  that  justice  be  done,  your  orator  prays  that  the  said 
M.  jST.  may  be  made  a  party  defendant  to  this  bill  and  re- 
quired on  his  corporal  oath  to  make  full  answer  to  the  several 
statements  hereof  as  fully  as  if  the  same  were  here  repeated, 
and  he  thereto  specially  interrogated;  that  the  said  M.  ]^.,  his 
agents,  attorneys,  and  all  others,  be  enjoined  and  restrained 
from  enforcing  the  said  judgment,  from  issuing  executions 
thereon,  and  otherwise  proceeding  to  collect  the  same ;  that  the 
said  judgment  be  set  aside,^^*  and  that  a  new  trial  of  the  said 
action  be  granted  your  orator;  that  proper  process  issue;  that 
all  proper  orders  and  decrees  may  be  made,  and  that  all  such 

■53*  See  note  to  sec.  944,  Form  No.  122. 
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other,  further  and  general  relief  may  be  afforded  your  orator 
as  the  nature  of  his  ease  may  require,  or  to  equity  shall  seem 
meet.     And  your  orator  will  ever  pray,  etc. 

James  J.,  Executor  of 
Merewether  R.,  deceased, 
John  M.  P.,  By  Counsel."* 

Solicitor  for  the  Plaintiff. 
(Add  affidavit  as  in  Ch.  XLYIT,  dependent  upon  the  State 
in  which  the  suit  was  brought.     If  in  West  Virginia,  No.  260, 
or  if  in  Virginia,  No.  26^.) 


No.   126. 

§946.     Of  injunction  against  laying  gas  pipe  on  the  plaintiff's 
premises. 

(After  the  usual  caption  and  commencement. ) 

I.  That  he  is  the  owner  in  fee  of  about  one  hundred  and 

ninety  acres  of  land  in district,  in  said  county  of  , 

described  as  follows:      (Here  describe  the  scume.) 

II.  That  the  defendant  is  a  corporation  duly  incorporated 
under  the  laws  of  the  State  of . 

III.  That  the  defendant  proposes  to  lay  a  pipe  under  the 
public  roads  and  through  the  lands  of  the  plaintiff  for  the  pur- 
pose of  conducting  natural  gas  from  the  gas  well  on  the  farm 

of  J.  M.,  Esq.,  near  ,  County,  to  or  near  ,  in 

County,  and  has  staked  and  surveyed  a  route  through 

plaintiff's  land,  and  laid  the  pipe  to  within  a  short  distance  of 
his  line. 

IV.  That  notices  have  been  served  by  plaintiff  on  the  agents 
and  employees  of  the  defendant  not  to  enter  plaintiff's  land 
without  first  making  compensation. 

v.  That  defendant  has  not  made  or  tendered  eomjx'nsa- 
tion,  and  is  about  to  enter  upon  plaintiff's  land. 

VI.     That  the  proposed  line  of  pipe  will  run  along  the  pub- 

64  This  form  is  taken  from  Sands'  kind,  see  the  author's  Equity  Prin- 
Suit  in  Equity  (2d  ed.)  89.  For  eiplos,  sec.  209.  and  the  cases  there 
the  law  governing  in  cases  of  this       cited. 
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lie  road  beside,  and  within  four  feet  of,  a  board  fence,  and  pass 
between  the  house  and  barn  on  plaintiff's  land,  and  within 
about  fifty  feet  from  each,  and,  if  completed,  will  do  plaintiff 
great  and  irreparable  injury,  and  will  deprive  him  of  his  con- 
stitutional right  of  property,  without  compensation  or  security 
tendered. 

Your  orator  therefore  prays  that  the  said  defendant  may  be 
enjoined  and  restrained,  likewise  its  agents  and  employees, 
from  entering  uixtn  the  premises  above  described  and  laying 
thereupon  or  thereunder  a  pipe  line  for  conducting  natural 
gas  until  the  further  order  of  the  court,  and  grant  unto  your 
orator  such  other  and  further  relief  as  to  equity  may  seem 
meet  and  as  in  duty  bound  will  ever  pray,  etc. 

A B , 

M.  C.  A.,  By  Counsel.^' 

Solicitor  for  the  Plaintiff. 
(Add  the  v^ual  affidavit  for  the  verification  of  an  injunction.) 


ISTo.   127. 

§947.  Qf  injimetioii  by  mortgagee  or  cestui  que  trust  against  a 
mortgagor  or  grantor  in  trust  deed,  inhibiting  the  latter 
from  cutting  timber  on  the  mortgaged  or  trust  premises. 

(After  the  usual  caption,   address  and   commencement.) 

That  your  orator,  on  the  day  of ,  18 ,  loaned 

to  the  defendant,  C D ,  the  sum  of dollars,  for 

which  said  C D :  gave  to  your  orator  his  promissory 

note  payable  to  the  order  of  your  orator  after  its  date, 

and   to   secure   the    payment   of   which    defendant   executed    a 
mortgage  (or  deed  of  trust,  as  the  case  may  he),  on  a  certain 

tract  or  parcel  of  land  situate  in  the  District  of ,  County 

of  ,  and  State  of  ,  fully  described  in  said  mortgage 

66  The    foregoing    form    is    taken  the  lower  court,  a  demurrer   to  the 

substantially    from    the    plaintiff's  bill   was   sustained,   but   this   judg- 

amended   bill   in   Sterling's   Appeal,  ment  was  reversed  by  the  Supreme 

111  Pa.  St.~  35,  2  Atl.  Rep.  105.    In  Court. 
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(or  trust  deed)  now  duly  of  record  in  the  County  Clerk's  office 

of  said  County,  an  attested  copy  of  which  is  herewith 

filed,  marked  "  Exhibit  No.  1  "  and  made  part  of  this  hill. 

Your  orator  further  sheweth  unto  your  honor  that  the  said 
debt  is  still  wholly  unpaid,  and  the  lien  existing  upon  the  said 
property  is  still  in  full  force  and  effect. 

Your  orator  further  sheweth  unto  your  honor  that  the  lands 
upon  which  the  said  mortgage  (or  deed  of  trust)  was  executed 
and  is  now  subsisting,  are  wild  lands  without  any  valuable  im- 
provements, and  have  a  fine  growth  of  large  oak  and  poplar 
timber ;  that  said  lands  after  being  divested  or  denuded  of  said 
timber  will  not,  at  a  fair  sale,  bring  anything  near  the  amount 
of  your  orator's  said  debt,  and  that  the  said  defendant  is  in- 
solvent. 

Your  orator  further  sheweth  unto  your  honor  that  the  said 
defendant  is  now  cutting  timber  on  the  said  lands,  and  will 
continue  to  do  so  unless  restrained,  and  intends  to  cut  and  re- 
move all  said  timber,  or  the  greater  portion  thereof,  standing 
and  growing  upon  said  lands,  and  will  do  so  unless  restrained 
by  the  process  of  this  court,  and  if  the  said  defendant  is  per- 
mitted to  remove  the  timber  or  a  large  part  thereof,  from  the 
said  lands,  the  same  will  be  insufiicient  and  inadequate  se- 
curity for  your  orator's  said  debt,  and  your  orator  will  there- 
fore be  irreparably  injured. 

Your  orator  therefore  prays  that  the  said  defendant  may  be 
inhibited  and  restrained  by  an  injunction  to  be  awarded  in  this 
cause,  from  cutting  or  removing  any  more  timber  on  or  from 
the  said  lands  until  the  further  order  of  this  'court ;  that  your 
orator  may  have  a  decree  enforcing  the  lien  of  said  mortgage 
against  said  lands,  and  grant  unto  your  orator  such  other, 
further  and  general  relief  as  to  equity  may  seem  meet,  and  as 
in  duty  bound  he  will  ever  pray,  etc. 

K &  C ,  A B , 

Solicitor  for  the  Plaintiff-  By  Counsel. 

(Add  the  usual  affidavit  for  the  verification  of  an  injunction 
bin).'" 

03  This  form  is  based  upon  the  Watson,  109  Ala.  335,  19  So.  Rep. 
doctrine    announced    in    Henry    vs.       413,   which  authorizes  the  issuanc? 
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No.   128. 

§948.     Of  injunction  by  receiver  restraining  interference  with 
property  in  his  possession. 

(After  the  usual  caption  and  commencement.) 

Your  orator,  C.  C.  L.,  would  respectfully  represent  that  at 
the  fall  term  1877,  of  your  court,  he  was  appointed  by  an  order 
of  yo\ir  honor's  court  receiver  of  the  property  of  the  S.  C.  Com- 
pany, in County,  in  the  chancery  cause  of  S.,  trustee,  etc., 

vs.  S.  C.  Company,  et  al.,  pending  in  said  court,  and  under  such 

order  he  took  possession  of  said  property,  and  that  on  the  

day  of  March,  1878,  J.  H.  R.,  Sheriff  of County,  levied  a 

writ  of  fieri  facias  in  favor  of  J.  H.  G.  vs.  said  S.  C.  Company 
upon  a  lot  of  copper  and  brass,  part  of  the  property  of  said 
S.  C.  Company,  upon  its  premises,  and  which  is  part  of  the 
property  which  was  placed  in  your  orator's  hands  as  receiver  as 


of  an  injunction  to  stay  waste  upon 
mortgaged  premises,  where  its 
commission  materially  lessens  thie 
value  of  the  property  and  renders 
it  a  precarious  security  for  the 
debt.  The  same  doctrine  is  found 
in  Spelling  on  Injunctions  and  Oth- 
er Extraordinary  Remedies,  sec. 
266,  from  which  we  quote  as  fol- 
lows :  "  A  mortgagee  is  entitled  to 
an  injunction  against  threatened 
waste  by  a  mortgagor  in  pos- 
session which  involves  irreparable 
injury  to  the  land,  and  will 
render  the  security  inadequate;  and 
the  mortgagee  is  entitled  to  an 
injunction  against  such  waste,  with- 
out averring  or  proving  that  the 
mortgagor  is  insolvent.  Upon  his 
application,  and  upon  a  proper 
showing,  an  injunction  may  be 
granted  at  the  suit  of  a  mortgagee, 
to  prevent  the  removal  from  the 
mortgaged  premises  of  timber  trees, 
cut  down  in  waste  of  the  security 
before    service    of    the    injunction. 


where  the  person  against  whom  re- 
lief must  be  sought  for  the  waste 
committed  is  insolvent,  or  where 
no  redress  can  be  obtained  at  law 
or  in  equity  if  the  removal  is  per- 
mitted, or  where  there  is  fraud. 
But  where  the  bill  alleges  neither  of 
such  considerations,  and  merely 
prays  an  accounting  from  the  per- 
son who  has  committed  the  waste, 
an  injunction  will  not  be  granted. 
Nor  will  waste  by  a  mortgagor  in 
possession  be  enjoined^  unless  the 
acts  complained  of  may  so  impair 
the  value  of  the  property  as  to 
render  it  insufficient,  or  of  doubtful 
sufficiency,  as  security  for  the  debt. 
The  value  of  the  property  should, 
however,  remain  largely  in  excess 
of  the  debt  secured  by  it.  A  mort- 
gagor in  possession  committing 
waste  after  a  decree  of  foreclosure 
has  been  rendered,  but  before  it  has 
been  executed,  may  be  restrained 
by  injunction." 
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aforesaid,  and  that  said  J.  11.  E.,  Sheriff  as  aforesaid,  now 
has  said  copper  and  brass  in  his  possession,  and  has  advertised 
the  same  for  sale  by  him  under  said  levy,  on  Saturday,  the  6th 
day  of  April,  1878.  Your  orator  has  notified  said  E.  not  to 
sell  the  said  property  that  is  under  the  charge  of  your  orator 
as  receiver  as  aforesaid,  and  not  liable  to  levy  or  sale,  but  said 
E.,  Sheriff,  told  your  orator  that  G.  had  given  him  an  indemni- 
fying bond,  and  that  he  (E.)  did  not  know  but  that  it  was  his 
duty  to  go  on  with  the  sale,  but  that  he  himself  would  be  glad 
if  your  orator  would  refer  the  matter  to  your  honor.  Your  or- 
ator, therefore,  prays  that  your  honor  will  make  an  order  re- 
straining and  inhibiting  said  E.,  or  any  one  else,  from  selling 
or  otherwise  disposing  of  or  interfering  with  the  said  copper 
and  brass  levied  on  as  aforesaid,  or  any  other  of  the  property 
of  said  S.  C.  Company,  which  has  been  placed  by  the  order  of 
your  honor's  court  in  your  orator's  hands  as  receiver. 

C.  C.  L., 

D.  L.  E.,  Eeceiver  of  S.  C.  Company, 

Solicitor  for  the  Plaintiff.  By  Counsel.*" 

(Append  affidavit  under  form  No.  260  if  in  West  Virginia, 
No.  26Jf  if  in  Virginia.) 


No.    129. 

§949.     To  enjoin  the  erection  of  a  nuisance. 

(After  the  usual  caption,  address   and  commencement.) 
That  your  orator  resides  at  and  owns  the  dwelling  known  as 

No.  ,  on  N.  Market  street,  in  the  city  of  W ,  and  has 

there  resided  for  the  last  years,  his  family  consisting  of 

himself,  his  wife,  three  grown  daughters,  and  two  sons  who  are 
as  yet  quite  young,  and  the  usual  servants  and  help  of  such  a 
hoiisehold. 

Your  orator  avers  that  on  the  south  side  of  his  house  he  has 

67  This  form  is  taken  from  the 
record  of  the  case  of  Lewis  vs.  Ros- 
ier, 16  W.  Va.  334. 
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a  portico  on  which  it  is  the  habit  of  his  family  and  friends  to 
assemble  and  sit  whenever  the  weather  permits,  and  along  the 
same  side  of  his  house  are  many  of  the  windows  and  certain 
doors  by  which  light,  air  and  access  and  egress  are  admitted  to 
and  from  his  said  house. 

Your  orator  avers  that  immediately  adjoining  his  said  resi- 
dence on  the  south  side  thereof  and.  within  feet  of  the 

line  of  your  orator's  lot,  and feet  from  his  dwelling,  re- 
sides Mr.  Mean  Man,  but  who  has  only  come  there  to  reside 
within  the  last  thirty  days. 

Your  orator  avers  that  the  former  occupants  of  the  property 
in  which  the  said  M.  M.  now  resides  was  Mr.  P.  G.,  and  who, 
while  he  there  resided,  kept  his  premises  in  admirable  order 
and  condition,  and  was  guilty  neither  of  the  offense  now  com- 
plained of  against  the  said  M.  M.,  nor  of  any  other  objectionable 
conduct ;  nor,  indeed,  has  any  other  occupant  of  the  same,  since 
your  orator  has  resided  in  his  dwelling  aforesaid,  given  any 
cause  for  such  complaint.  But  the  said  M.  M.  had  only  moved 
into  the  premises  aforesaid  a  few  days,  when  he  established  in 
close  proximity  to  the  line  of  your  orator's  lot,  and  within  • — — 
yards  from  his  dwelling,  a  pen  and  filled  the  same  with  hogs. 

And  your  orator  avers  that  the  filth  created  by  and  the  odor 
arising  from  the  said  hogs  and  the  pen  are  such  as  not  only  to 
make  it  impossible,  consistent  with  either  pleasure  or  health, 
for  your  orator,  his  family,  friends  or  servants  to  occupy  the 
portico  or  to  raise  the  windows  of  his  dwelling;  but  should  he 
leave  it  he  probably  could  not  secure  a  tenant  at  all  for  the 
premises,  or  if  he  did  it  would  be  at  a  ruinous  sacrifice. 

Your  orator  avers  that  the  keeping  of  hogs  upon  his  premises 
is  a  nuisance  and  is  not  in  any  way  essential  to  the  enjoyment 
or  profit  of  the  said  M.  M.,  and  if  it  was  essential  to  either, 
your  orator  insists  that  he  should  not  be  allowed  to  keep  them, 
when  to  do  so  is  so  injurious  to  your  orator's  property  and 
destructive  to  his  health  and  comfort. 

Your  orator  therefore  prays  that  the  said  M.  M.  may  be 
made  a  party  defendant  to  this  suit  and  compelled  to  answer 
this  bill;  that  the  said  M.  M.  may  be  compelled  to  wholly  re- 
move his  said  pen  and  his  hogs  from  his  premises,  and  that  he 
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may  be  enjoined  from  establishing  the  former  and  keeping  the 
latter  at  any  time  thereon,  and  grant  unto  your  orator  such 
further  and  general  relief  as  to  equity  may  seem  meet  and  as 
in  duty  bound  he  will  ever  pray,  etc. 

L C , 

Q.  E.  W.,  By  Counsel."' 

Solicitor  for  the  Plaintiff. 
(Append  the  usual  affidavit  to  a  hill  of  injunction.) 


No.   130. 

§950.    To  enjoin  a  nuisance  by  fouling  a  water  course. 

(After  the  usual  caption  and  commencement. ) 

That  for  years  last  past  he  has  been  the  owner  of  a 

farm  in  the  township  of  — — ,  County  of  ,  and  State  of 

,  through  which  has  ever  flowed  and  now  flows  a  stream 

known  as . 


That  on  or  about  the day  of ,  189 — ,  said  defend- 
ant erected  a  paper  mill  on  said  stream  about  — —  nailes  above 
said  farm  of  plaintiff,  and  has  continued  to  manufacture  paper 
at  said  mill  from  thence  until  the  present  time. 

That  in  the  use  of  said  mill  said  defendant  has  employed, 
for  cleaning  rags,  various  noxious  chemical  preparations,  and 
has  permitted  the  same,  after  being  used  for  said  purpose,  to 
flow  into  said  creek,  thereby  rendering  the  water  of  the  same 
unwholesome  and  unfit  for  domestic  use  and  for  stock  to  drink. 

That  before  the  erection  of  said  mill  plaintiff  had,  by  the 
use  of  pipes,  carried  the  water  of  said  stream  to  his  house,  and 
was  using  it  for  domestic  purposes,  and  had  also  watered  his 
stock  at  said  stream;  but  since  the  erection  of  said  mill  and 
the  manufacture  of  paper  thereat  the  water  of  said  stream, 
where  it  enters  the  farm  of  plaintiff  and  throughout  its  entire 
course  the  same  is  so  foul  from  the  use  of  said  chemicals  as  to 
be  unfit  to  use  either  for  domestic  purposes  or  for  stock  to 
drink,  and  because  thereof  is  not  used  by  the  plaintiff. 

68  The  above  form  is  taken  from  2  Bart.  Ch.  Pr.    (2d  ed.)   1287. 
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That  on  the day  of ,  189 — ,  the  plaintiff  notified 

said  defendant  of  the  injury  to  the  water  and  the  cause  of  the 
same,  and  requested  him  to  desist  from  any  further  pollution 
of  the  waters  of  said  stream  by  said  chemicals ;  but  notwith- 
standing, said  defendant  has  still  continued  said  injury  to  the 
plaintiff. 

That  if  the  defendant  is  permitted  to  continue  the  acts 
above  enumerated  polluting  and  befouling  the  said  stream  this 
plaintiff  will  be  irreparably  injured. 

Your  orator  therefore  prays  that  the  said  defendant  may  be 
restrained  and  enjoined  from  permitting  the  matter  hereinbe- 
fore enumerated  from  flowing  into  the  said  stream  and  befoul- 
ing and  polluting  the  same,  and  that  he  may  be  required  not  to 
permit  the  said  refuse  and  debris  to  be  carried  into  the  said 
stream  as  above  stated,  and  gi'ant  unto  your  orator  such  other 
and  further  relief  as  to  equity  may  seem  meet  and  as  in  duty 
bound  he  will  ever  pray,  etc. 

A B , 

L.  C,  By  Counsel."' 

Solicitor  for  the  Plaintiff. 

(Add  the  usual  affidavit  for  the  verification  of  an  in j unction 
bill.) 


No.    131. 

§951.     To  enjoin  the  sale  of  property  under  a  trust  deed. 

(After  the   usual  caption,  address  and   coynmencement.) 

That  on  the  — - —  day  of  ,  18 ,  your  orator  executed 

a  deed  of  trust  to  the  said  E F — ■ — ,  trustee,  on  a  tract  of 

land  ovsaied  in  fee  by  your  orator,  therein  described,  to  secure 

to   the   defendant,    C D ,    the   payment  of  a    certain 

promissory  note  of  even  date  therewith,  which  deed  of  trust  is 
duly  of  record  in  the  Clerk's  office  of  the  County  Court  of  said 

»»  The  foregoing  is  taken  substan- 
tinlly  from  2  Thornton  Ind.  Pr. 
Forms,  087. 
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county,  an  attested  copy  of  which  is  herewith  filed,  marked 
"  Exhibit  A,"  and  made  part  of  this  bill. 

Your  orator  further  sheweth  that  the  rate  of  interest  on  said 
debt  for  which  said  note  was  given  is  ten  per  cent,  per  annum ; 
that  your  orator  paid  the  interest  on  said  note  for  several  years 
at  ten  per  cent.,  but  received  credit  simply  for  the  interest  and 
no  credit  on  the  principal  for  the  excess  of  usurious  interest, 

which,   in    the   aggregate,   now   amounts  to  the   sum  of  

dollars,  for  which  your  orator,  in  equity  and  good  conscience, 
should  have  a  credit  upon  said  debt. 

Your  orator  further  sheweth  that  he  has  made  a  large  num- 
ber of  payments  on  said  note,  for  one  of  which  payments,  to- 

wit,  seventy-five  dollars,  made  on  the day  of ,  18 , 

your  orator  has  never  received  any  credit  upon  the  said  note. 

Your  orator  further  sheweth  that  by  crediting  the  said  aggre- 
gate sum  of  usurious  interest  upon  the  principal  of  the  said 
debt,  and  the  said  seventy-five  dollars  paid  as  aforesaid  and 
not  credited  thereon,  your  orator  -would  not  owe  anything  at 
all  upon  the  said  debt. 

Your  orator  further  sheweth  that  although  the  said  debt  has 
thus  been  paid  off  and  discharged,  the  said  E F ,  trus- 
tee as  aforesaid,  has  advertised  the  said  land  for  sale  under  the 

said  trust  deed  in  the  ,   a  newspaper  published  in   said 

county,  which  sale  is  advertised  to  take  place  at  ,  on  the 

day  of ,  18 ,  at  the  hour  of o'clock  of  that 

day ;  all  of  which  will  more  fully  and  at  large  appear  by  a 
copy  of  said  notice  of  sale,  herewith  filed,  marked  "  Exhibit 
B,"  and  made  part  of  this  bill. 

Your  orator  further  sheweth  that  he  represented  to  the  said 
trustee  that  the  said  debt  has  been  paid  off  and  discharged  as 
aforesaid,  and  requested  him,  the  said  trustee,  not  to  sell  the 
said  property  but  to  file  his  bill  in  a  court  of  equity  for  an  ad- 
justment and  settlement  of  the  accounts  between  your  orator 

and  the  said   C D arising  upon  the  said  loan,  but 

the  said  E F failed  and  declined  to  do  so. 

Your  orator  therefore  prays  that  the  sale  advertised  to  take 
place  on  the day  of ,  18 ,  under  the  notice  pub- 
lished  in   said   newspaper    as    aforesaid   be   enjoined   and   re- 
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strained ;  that  any  sale  under  any  other  notice  by  the  said  trus- 
tee be  inhibited,  as  well  as  any  attempt  at  such  sale,  until  the 
further  order  of  this  court;  and  grant  unto  your  orator  such 
other  further  and  general  relief  as  to  equity  may  seem  meet, 
and  as  in  duty  bound  he  will  ever  pray,  etc. 

A B , 


By  Counsel. 


70 


L C S- 


Solicitor  for  the  Plaintiff. 


No.   132. 

§952.  To  enjoin  sale  of  property  under  deed  of  trust  to  secure 
payment  of  money  borrowed  from  building  and  loan 
association. 


The  bill  of  complaint  of  M L G- against  B- 

B &  L Association,  a  coporation,  and  J W— 


trustee,  filed  in  the  Circuit  Court  of  K County,   in  the 

State  of . 

The  plaintiff  complains  and  says  that  the  defendant,  B- 


B &  L Association  is  a  corporation,  created  and  or- 
ganized under  the  laws  of  the  State  of ;  that  on  the  

day  of  March,  18 ,  the  plaintiff  borrowed  the  sum  of 

dollars,  and  for  the  purpose  of  evading  the  usury  laws,  the  said 
association  required  this  plaintiff,  as  a  mere  shift  and  device, 
to  become  the  owner  of  eight  shares  of  stock  in  said  association 
of  the  par  value  of  one  hundred  dollars  each. 

The  plaintiff  further  says  that  in  order  to  get  said  loan  she 
executed  a  bond  payable  to  the  said  association  as  therein  pro- 
vided, and  to  secure  the  payment  thereof,  the  plaintiff  executed 

'0  The    foregoing    form    is    based  Davis  vs.  Deming,   12  W.  Va.   246, 

upon    the    principles    announced   in  248,   etc.;    Code    (Va.),   sees.    2815- 

Kerr  vs.  Hill,  27  W.  Va.  516;  Cur-  2822;    Hartman   vs.    Evans,    38   W. 

ry  vs.  Hill,  18  W.  Va.  390;  Richard-  Va.  669,  18  S.  E.  Rep.  810;  Watter- 

son   vs.   Donehoo,    16   W.   Va.   688;  son  vs.  Miller,  42  W.   Va.   108,   24 

Code  (W.  Va.),  Ch.  96,  sec.  7;  Nor-  S.  E.  Rep.  578;   Hogg's  Eq.  Prine., 

veil  vs.   Hedrick,   21    W.   Va.    523;  sees.  248-250. 
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a  deed  of  trust  on  her  property  in  said  trust  deed  described, 
which  property  is  situate  in  the  town  of and  State  afore- 
said, all  of  which  will  more  fully  and  at  large  appear  from  said 
trust  deed  which  is  duly  of  record,  an  attested  copy  of  which  is 
herewith  filed,  marked  ''  Exhibit  A,"  and  made  part  of  this  bill. 

This  plaintiff  further  says  that  as  a  condition  to  member- 
ship she  was  required  to  pay  to  the  defendant,  in  order  to  be- 
come a  member  of  such  association,  one  dollar  per  share,  which 
amounted  as  a  membership  fee  to  the  sum  of  eight  dollars. 

This  plaintiff  further  says  that  she  was  required  to  pay  each 
and  every  month  to  said  association  upon  each  one  hundred 

dollars   of  her  said  loan  as  dues,  cents  per  month ;   as 

premiums,  cents  per  month ;  and  as  interest,  cents 

per  month,  making  an  aggregate  monthly  payment  to  said 
association,  on  account  of  and  by  reason  of  said  loan,  the  sum 
of dollars  per  month. 

This  plaintiff  further  says  that  it  is  further  stipulated  and 
agreed  in  said  bond  and  trust  deed  that  upon  the  failure  of  this 
plaintiff  to  pay  such  dues,  premiums  and  interest  for  the  period 

of ,  then  the  whole  of  said  sum  of dollars,  borrowed 

as  aforesaid  by  this  plaintiff,  was  to  become  due  and  payable, 
with  the  immediate  right  of  sale  under  said  trust  deed  by  the 
said  association. 

This  plaintiff  further  says  that  she  paid  to  the  said  associa- 
tion on  account  of  the  matters  hereinbefore  stated,  the  sum  of 

dollars  and  interest  from  the day  of  March,  18 , 

and  made  no  further  payments  thereon,  at  which  time  the  asso- 
ciation claimed  a  balance  due  from  her  of dollars,  and  has 

advertised  the  trust  property  for  sale,  to  take  place  on  the 
day  of ,  18 ,  as  will  more  fully  and  at  large  ap- 
pear from  the  notice  of  sale,  a  copy  of  which  is  herewith  filed, 
marked  "  Exhibit  B,"  and  made  part  of  this  bill. 

This  plaintiff  further  says  that  upon  becoming  a  member  of 
such  association  as  aforesaid,  she  made  no  bid  offering  any 
premium  for  said  loan ;  that  the  said  associati<m  fixed  no  mini- 
mum premium  to  be  paid  by  the  plaintiff  on  said  loan  in  ad- 
vance thereof,  nor  any  particular  installment,  nor  did  said  as- 
sociation fix  a  lump  sum  as  premium  to  be  paid  by  this  plaintiff 


FOEMS OKIGINAL    BILLS.  1129 

for  and  on  account  of  said  loan;  but  that  said  association  sim- 
ply stipulated  for  a  premium  of cents  upon  each  one  hun- 
dred dollars  borrowed  by  this  plaintiff  from  the  said  associa- 
tion, payable  each  and  every  month  until  the  entire  debt  should 
be  paid  off  and  discharged,  as  will  more  fully  appear  by  the 
said  bond  itself,  as  well  as  the  said  trust  deed,  reference  being 
had  thereto. 

This  plaintiff  further  says  that  she  is  entitled  to  credit  for 

the  sum  of dollars  premiums  paid  as  aforesaid  upon  her 

said  loan,  which  amounts  to  the  sum  of  dollars  at  this 

time,  and  that  being  so  credited  this  plaintiff  is  only  indebted 

to  the  said  association  in  the  sum  of dollars,  and  not  in 

the  said  sum  of dollars,  as  clairaed  by  the  said  association 

as  above  stated ;  that  said  association  declines  to  give  this  plain- 
tiff credit  for  the  aggTegate  of  said  premiums,  and  declares  its 
intention  to  sell  the  said  property  to  pay  off  the  sum  so  claimed 
by  it,  and  will  do  so  unless  inhibited  and  restrained  by  the 
process  of  this  court. 

This  plaintiff  therefore  prays  that  an  injunction  may  be 
awarded  by  this  court  inhibiting  and  restraining  the  said  asso- 
ciation and  the  said  J W ,  trustee,  or  either  of  them, 

from  making  sale  of  the  said  property  under  the  said  sale  notice 
or  under  any  other  notice,  or  attempting  to  make  sale  thereof, 
until  the  further  order  of  this  court ;  that  a  reference  to  a  com- 
missioner in  chancery  be  made  of  this  cause  to  ascertain  and 
report  the  true  indebtedness  of  this  plaintiff  to  the  said  associa- 
tion upon  and  on  account  of  said  loan;  and  gi-ant  unto  this 
plaintiff  such  other  further  and  general  relief  as  to  equity  may 
seem  meet,  and  as  in  duty  bound  plaintiff  will  ever  pray,  etc. 


—  W K , 

Solicitor  for  the  Plaintiff. 


M L G -, 

By  Counsel. 
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'1  This  form  is  founded  upon  the  50  W.  Va.  469,  40  S.  E.  Rep.  349 ; 

eases   of  Graj'  vs.   Baltimore  Bldg.  Floyd   vs.   Nat'I    Loan   and    Invest- 

and  Loan  Ass'n,  48  W.  Va.  164,  37  raent.  Co.,  49  W.  Va.  327,  38  S.  E. 

S.  E.  Rep.  533;  McConnell  vs.  Cox,  Rep.  653. 
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No.    133. 

§953.     To  enjoin  a  municipal  corporation  from  the  creation  of  an 
illegal  indebtedness. 

(After  the  usual  caption  and  commencement.) 

I.  That  your  orator  sues  on  behalf  of  himself  and  all  other 
taxpayers  and  persons  similarly  situated  in  and  of  the  city  of 
Parkersburg,  in  the  County  of  Wood,  and  State  of  West  Vir- 
ginia. 

Plaintiff's  Interest. 

II.  Your  orator  is  a  resident  and  citizen  of  the  city  of 
Parkersburg  and  is  a  qualified  voter  and  householder  and  free- 
holder therein,  and  is  a  taxpayer  and  the  owner  of  valuable 
real  and  personal  estate,  situated  and  being  in  said  city  and 
assessed  for  and  subject  to  taxation  in  and  by  the  said  city  in 
the  county  and  State  aforesaid. 

City  of  Parkersburg. 

III.  The  city  of  Parkersburg  is  a  municipal  corporation 
and  body  politic,  existing  under  the  laws  of  the  State,  and  its 
charter  is  contained  in  an  act  entitled  "  An  act  to  amend  and 
reduce  into  one  the  several  acts  incorporating  the  city  of 
Parkersburg,"  etc.,  being  chapter  26  of  the  Acts  of  the  Legisla- 
ture for  the  year  1887,  which  is  made  a  part  hereof. 

Plaintiff  Aggrieved  by  the  Action  of  .the  City  Council- 
TV.  Your  orator  in  common  with  all  other  citizens  and  tax- 
payers of  said  city  is  prejudiced  and  aggrieved  by  the  onerous, 
oppressive  and  unconstitutional  action  of  the  council  of  said 
city  in  the  attempted  creation  of  unwarranted  and  unlawful 
indebtedness  against  said  city,  and  in  the  fraudulent  abuse  of 
the  trusts  and  powers  imposed  upon  said  council  to  the  grievous 
loss  and  hardship  of  your  orator  and  other  taxpayers  in  like 
situation  with  him.  The  facts  in  relation  thereto  are  herein- 
after more  fully  set  forth. 

Council  creates  an  unlawfid  indebtedness. 
Y.     Your  orator  further  shows  that  by  the  constitution  of 
West  Virginia  and  by  the  charter  of  Parkersburg  no  indebted- 
ness of  any  kind  or  for  any  purpose  can  be  created  against  said 
city  except  by  the  assent  of  the  qualified  voters  thereof  ex- 
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pressed  by  a  majority  of  three-fifths  of  such  voters  at  an  elec- 
tion held  for  the  purpose,  at  which  all  matters  relating  to  the 
creation  of  such  proposed  indebtedness  shall  be  fully  stated 
and  submitted  to  such  voters. 

Your  orator  charges  that  under  a  pretended  ordinance  which 
said  council  undertook  to  pass  on  the  18th  day  of  March,  1891, 
(a  copy  of  which  is  herewith  filed  marked  "  S.  A."  and  made  a 
part  hereof),  and  under  a  pretended  contract  bearing  date  the 
— ■ —  day  of  March,  1891,  referred  to  in  said  ordinance,  the 
said  council  of  said  city  sought  fraudulently  and  unlawfully  to 
create  an  indebtedness  of  at  least  $25,000.00  against  said  city, 
and  to  involve  the  said  city  and  its  taxpayers  and  to  render 
them  liable  and  indebted  therefor. 

Your  orator  charges  upon  his  personal  knowledge  that  no  elec- 
tion has  been  held,  and  no  vote  has  been  taken,  and  no  authority 
or  assent  of  voters  has  been  had  with  reference  to  any  part  of 
said  pretended  ordinance  or  contract,  but  he  is  advised  and 
charges  that  the  said  ordinance  and  contract  have  been  at- 
tempted on  behalf  of  said  city  with  the  T.-H.  E.  Company,  a 
corporation  created  as  your  orator  believes  under  the  laws  of 
Massachusetts,  named  in  said  pretended  ordinance  and  contract, 
in  total  disregard  and  violation  of  the  constitution  and  the  laws 
of  the  State.  A  copy  of  said  contract  is  herewith  filed  as  a  part 
hereof  marked  "  Exhibit  S.  B."  The  specification  referred  to 
in  said  contract  is  also  exhibited  marked  "  Exhibit  S.  C."  The 
specification  thus  made  part  of  the  ordinance  and  of  the  contract 
shows  conclusively,  if  demonstration  were  needed,  that  an  elec- 
tric apparatus  is  to  be  furnished  to  the  city  of  Parkershurg,  the 
city  becoming  the  purchaser  and  the  contract  fixing  the  price. 

The  Pretended  Contract,  tvhich  in  fact  creates  an  indeited- 
ness,  is  falsely  denominated  a  lease  or  rental. 

VT.  Your  orator  charges,  as  shown  by  the  papers  herewith 
filed  and  upon  the  facts  hereinafter  stated,  that  under  the  guise 
of  a  lease  with  rent  or  hire  for  current  expenses  reserved  by 
installments,  the  object,  purpose  and  effect  of  said  contract  is 
that  the  city  becomes  the  purchaser  of  a  part  of  a  plant  for 
electric  lighting  and  becomes  debtor  for  the  amount  of  the  pur- 
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chase  money,  which  is  to  be  discharged  by  installments  running 
through  a  series  of  years,  the  city  contracting  to  have  the  prop- 
erty placed  immediately  in  its  possession  and  control  and  to 
make  payments  thereon  which  are  to  be  met  and  paid  as  an 
actual  indebtedness  in  successive  years  as  its  installments  ma- 
ture. The  truth  is  that  the  actual  basis  of  the  unlawful  trans- 
action as  known  and  stated  to  the  members  of  the  council  be- 
fore they  passed  said  ordinance  was,  that  the  property  was 
being  sold  at  the  sum  of  $25,000.00,  to  be  paid  for  in  install- 
ments bearing  interest  from  the  completion  and  delivery  of  the 
apparatus  at  $5,000.00  per  year,  to  be  credited  on  the  principal 
each  year,  in  quarterly  installments  for  five  years,  and  6  per 
cent,  interest  also  to  be  paid  on  the  principal  sum  of  $25,000.00. 
Thus  it  was,  as  shown  by  the  contract,  that  the  first  installment 
was  made  one-fourth  of  $6,500.00,  which  included  $5,000.00 
to  be  applied  on  the  principal,  together  with  the  interest  on 
$25,000.00,  being  $1,500.00.  The  first  quarterly  installment 
of  $1,625.00  mentioned  in  the  contract,  thus  included  $1,250.00 
as  a  partial  payment  and  $375.00  for  the  quarterly  installment 
of  the  $1,500.00  interest  on  $25,000.00. 

Your  orator  calls  especial  attention  to  the  provision  that  each 
quarterly  installment  shall  be  $18.75  less  than  the  preceding 
payment;  and  charges  that  the  said  sum  of  $18.75  is  exactly 
the  interest  for  three  months  on  the  $1,250.00  or  principal  of 
the  debt  which  is  fraudulently  attempted  to  be  concealed  i^ 
each  installment,  and  is  falsely  and  fraudulently  stated  in  the 
alleged  contract  to  be  paid  each  three  months  for  the  use  of 
said  apparatus,  when  in  truth  and  in  fact  by  the  intent  and 
purpose  of  the  contract,  each  installment  pays  $1,250.00  upon 
the  purchase  price  fixed  upon  the  apparatus,  together  with  all 
interest  that  accrues  up  to  the  maturity  of  each  installment. 
And  your  orator  charges  the  fact  to  be  that  the  real  effect  of 
said  contract  and  ordinance,  and  the  intent  and  purpose  of  the 
parties  to  it,  was  that  the  T.-H.  H.  Company  should  sell  and 
ftirnish  to  the  city  an  apparatus  for  $25,000.00,  to  be  paid 
for  in  quarterly  installments,  each  installment  to  be  for  the 
sum  of  $1,250.00,  together  with  the  interest  then  due  on  that 
principal  sum ;  and  he  charges  further  that  the  covinous  char- 
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acter  of  the  scheme  and  the  fraudulent  evasitjn  of  the  law  is 
shown  by  the  cunning  and  indirection,  which  creates  a  present 
actual  indebtedness  for  property  purchased,  to  be  paid  for 
through  a  series  of  years,  under  the  false  pretense  of  a  feigned 
appellation,  and  which  deceitfully  pretends  that  propertj^  pur- 
chasable at  $1.00  is  being  honestly  hired  or  leased  at  tlie  rate 
of  $6,500.00  per  year. 

Your  orator  charges  that  said  contract  and  ordinance  are  null 
and  void,  as  being  in  violation  of  the  constitution  and  laws  of 
the  State  and  against  the  charter  of  the  city  of  Parkersburg ; 
that  the  ordinance  and  contract  are  wholly  unauthorized ;  that 
no  election  or  vote  of  any  kind  of  any  qualified  voters  was  ever 
had  thereon,  excepting  only  the  unauthorized  and  void  action 
of  the  members  of  the  city  council,  who,  as  such  council,  have 
attempted  to  foist  upon  the  city  an  indebtedness  of  $25,000.00 
against  the  law,  and  your  orator  is  advised,  charges  and  sub- 
mits that  he  is  entitled  to  have  said  contract  declared  null  and 
void,  and  all  proceedings  and  acts  thereunder  forever  per- 
petually enjoined. 

No  provision  made  for  direct  tax  and  no  vote  had  on  the 
question  of  debt,  and  constitution  violated. 

VIT.  Your  orator  further  shows  that  said'  ordinance  and 
contract  was  in  further  violation  of  the  constitution  (art.  8,  sec. 
10),  in  that  neither  at  the  time  of  incurring  said  indebtedness 
nor  at  any  other  time  before  or  since  then,  has  the  city  or  its 
council  provided  in  any  manner  for  the  collection  of  a  direct 
annual  tax,  to  pay  any  part  of  said  indebtedness,  but  he  charges 
that  in  truth  and  in  fact  the  council  has  contracted  an  indebted- 
ness in  the  manner  above  set  forth  without  a  single  question 
connected  therewith  having  been  submitted  to  a  vote  of  the 
people,  and  without  in  any  manner  providing  for  the  collec- 
tion of  a  tax  to  pay  any  part  thereof,  and  the  city  council  has 
further  distributed  such  indebtedness  over  a  period  of  five 
years,  which  is  beyond  the  term  of  official  life  of  any  council. 
By  the  charter  of  said  city  the  term  of  the  council  which  voted 
upon  said  alleged  ordinance  and  contract  expires  the  20th  day 
of  April,  1891  (charter,  sec.  5),  and  even  the  first  installment 
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which  could  by  possibility  accrue  would  fall  beyond  the  pres- 
ent term,  and  not  one  dollar  has  been  raised  or  appropriated 
to  meet  it. 

Your  orator  charges,  as  shown  by  a  proclamation  of  the 
mayor  of  Parkersburg,  hereunto  filed,  marked  "  S.  N^o.  100," 
that  the  said  city  in  March,  1890,  was  indebted  within 
$60,479.51  of  five  per  cent,  of  taxable  property  therein.  He 
charges  that  $50,000  of  bonds  mentioned  in  that  proclamation 
were  duly  issued  and  sold  by  the  city  afterward,  leaving  a  mar- 
gin of  only  $10,479.51,  and  that  the  present  fraudulent  con- 
tract herein  complained  of  creates  a  debt  of  $25,000  against 
said  city,  and  after  allowing  all  deductions  and  allowances,  the 
said  debt  of  $25,000  would  exceed  the  city's  constitutional 
limit  of  indebtedness  by  over  $9,000,  besides  the  amount  of 
$7,800  required  to  be  expended  by  the  city  for  boiler  founda- 
tion and  house  under  said  void  and  fraudulent  scheme. 

Your  orator  again  charges  that  said  ordinance  and  contract, 
by  a  studied  perversion  of  language,  fraudulently  covers  an 
actual  purchase  by  the  word  "  lease  "  and  an  actual  indebted- 
ness by  other  feigned  devices,  but  he  charges  that  both  on  the 
ground  of  fraud  and  of  the  unconstitutionality  of  said  ordi- 
nance and  contract  the  same  are  void  and  should  be  annulled ; 
and  he  further  charges  that  the  same  were  passed,  procured  and 
brought  into  being  by  an  abuse  of  the  powers  vested  in  the 
council  and  its  members  and  in  violation  and  abuse  of  the  trust 
imposed  upon  said  council  as  the  custodian  and  guardian  of 
the  funds  and  interests  of  the  city  of  Parkersburg. 

The  council  has  misappropriated  funds,  entitling  a  taxpayer 
to  an  injunction,  hy  the  express  terms  of  the  charter. 

VIII.  Your  orator  further  shows  that  by  sec.  34  of  the 
city's  charter,  that  (Here  insert  said  section.) 

Your  orator  shows  that  the  same  coimcil  which  voted  upon 
said  contract,  did,  on  the  10th  day  of  November,  1890,  pretend 
to  apportion  a  levy  for  the  then  current  year  among  the  sev- 
eral funds  then  ascertained  and  provided  for,  as  shown  by  a 
copy  from  the  records  of  said  council  herewith  filed,  marked 
"  Exhibit  S.  D.,"  and  made  part  hereof;  that  the  total  valua- 
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tion  of  property  assessed  was  $3,816,750.00 ;  that  the  appor- 
tionmeiit  was  upon  the  following  basis,  that  is  to  say,  (Here 
insert  the  same)  which  was  and  is  the  extreme  limit  of  taxa- 
tion allowed  to  the  said  city. 

Your  orator  charges  that  of  the  departments  of  the  city 
government  intended  hy  its  charter  to  be  separated,  but  which 
are  included  under  the  omnibus  item  of  "  Various  Depart- 
ments," come  the  fire  department,  the  police  department,  the 
market  house,  street  lighting,  salaries  and  other  like  heads,  but 
so  it  is  that  no  such  separation  was  made  as  contemplated  by 
law,  but  on  the  percentages  and  basis  of  levy  above  stated  the 
apportionment  in  money  was  as  follows :  (Here  insert  the 
same.) 

Your  orator  further  shows  upon  the  figures  appearing  on  the 
accounts  and  books  of  the  city  of  ParJcersburg  that  there  is  no 
fund  from  which  the  amounts  incurred  and  pledged  by  the  con- 
tract and  ordinance  aforesaid  can  be  met  or  discharged,  ex- 
cept that  entitled  "  Expenses  of  the  various  departments,"  for 
which  the  amount  levied  was  $14,503.65,  and  that  the  condi- 
tion of  that  fund  on  £lst  day  of  March,  1891,  when  he  caused 
the  city's  books  to  be  examined,  was,  that  there  has  been  ex- 
pended and  chargeable  to  that  fund  the  sum  of  $25,197.93, 
and  that  large  amounts  of  money  have  since  that  date  been 
paid  by  the  city,  which  are  chargeable  to  that  fund,  and  thus 
further  increase  the  excess  of  expenditures  over  amounts  levied. 
Your  orator  charges  that  all  excess  of  expenditure  over  amounts 
properly  creditable  to  said  fund,  are  a  misappropriation  from 
the  other  funds  of  the  city.  And  so  your  orator  charges  that 
in  violation  of  sec.  34  of  the  city  charter  there  has  been  a  mis- 
use of  the  funds  ajiportioned  under  the  several  heads  which 
make  a  deficiency  in  the  account  "  Various  Departments,"  to 
which  this  present  contract  proposes  at  once  to  add  over 
$8,000.00,  for  the  substructure  and  building  to  receive  the 
electric  light  plant,  and  to  entail  upon  it  a  charge  of  over 
$3,000.00  per  year  for  running  expenses,  in  addition  to  the 
payment  by  installments  of  the  indebtedness  of  $25,000.00  for 
the  electric  plant,  the  details  of  such  charges  and  expenditures 
on  account  of  that  fund  being  further  shown  below. 
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Your  orator  charges  upon  his  information  and  belief  shown 
as  above  stated  in  the  records  of  the  city,  that  there  was  not 
at  the  time  of  making  of  the  contract  between  the  city  of  Par- 
Tcershurg  and  the  T.-II.  E.  Company  any  money  wherewith  to 
pay  the  said  sum  of  $25,000.00,  and  that  the  said  sum  of 
$25,000.00,  if  it  had  been  paid  in  cash  would  have  furnished 
only  a  portion  of  the  plant  necessary  for  efficient  service ;  that 
by  the  terms  of  said  contract  the  city  is  required  to  (Here  in- 
sert what  the  city  is  required  to  do  under  said  contract  and  the 
aggregate  cost  thereof.) 

Your  orator  further  shows  that  by  the  terms  of  the  contract 
with  the  T.-H.  E.  Company,  the  T.-IT.  E.  Company  has  agreed 
with  the  city  that  it  will  commence  the  erection  and  construc- 
tion of  its  plant  within  sixty  days,  and  that  the  same  shall  be 
able  to  furnish  light  upon  the  streets  of  Parkersburg  within 
ninety  days  thereafter.  The  basis  and  foundation  of  the  site 
and  building  and  the  motor  power  is  to  be  furnished  by  the 
city  before  the  T.-H.  E.  Company  can  comply  with  the  con- 
tract, and  thus  it  is  that  the  city  has  bound  itself  to  furnish 
property  and  appurtenances  costing  this  very  large  sum,  and 
to  have  the  same  ready  as  a  constituent  part  of  the  plan  within 
five  months  from  the  date  of  the  contract,  according  to  its  true 
intent  and  purport,  and  there  is  no  fund  from  which  the  city 
can  pay  for  the  articles  and  property  that  it  has  agreed  to  fur- 
nish, nor  has  any  tax  been  levied  for  that  purpose,  nor  has 
any  such  expenditure  been  authorized  in  any  shape,  form  or 
way  by  the  taxpayers  or  voters  of  the  city,  nor  is  there  any 
fund  on  which  the  city  can  draw  for  the  purpose  of  defraying 
any  such  expenses,  except  by  a  misappropriation  and  a  mis- 
use of  funds  in  violation  of  sec.  34  of  the  charter. 

Your  orator  further  shows  that  after  the  plant  is  ready  and 
complete,  no  light  can  be  made  except  at  the  expense  of  the 
city  of  Parhershurg,  and  your  orator  knows  from  intimate  ac- 
quaintance with  the  costs  of  such  matters  that  it  will  cost 
not  less  than  $3,500.00  per  annum  to  pay  the  running  ex- 
penses of  said  electric  light  plant",  the  fact  being  that  the  said 
council  understood  and  intended  that  the  lowest  estimate  at 
which  it  could  be  done  was  $3,180  per  annum;  and  so  it  is 
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that  your  orator  believes  and  charges  that  the  city  of  Parkers- 
iurg,  having  no  money  that  it  can  appropriate  to  any  purpose, 
has  incurred  an  indebtedness  of  $25,000.00  unlawfully ;  has 
agreed  to  furnish  property  that  will  cost  thousands  of  dollars 
additional  as  a  constituent  element  of  the  plant  under  its  con- 
trol, and  has  agreed  to  pay  the  sum  of  $1,625.00  per  quarter; 
and  has  further  determined  to  expend  over  $3,000.00  per  year 
for  furnishing  light  and  operating  the  plant,  and  all  this  with- 
out having  apportioned  one  dollar  to  the  purpose,  without  hav- 
ing any  money  wherewith  to  pay  it,  and  in  plain  violation  and 
contravention  of  the  duty  of  its  officers,  and  in  breach  of  the 
trusts  imposed  upon  them  by  law,  and  against  the  constitution 
of  the  State  and  the  charter  of  the  city. 

Circumstances  regarding   the  action  of  the   council. 

IX.  Your  orator  further  shows  that  he  believes  (Here  are 
set  forth  matters  of  a  local  nature  not  necessary,  ordinarily,  to 
he  inserted  in  a  hill  of  this  character.) 

X.  Your  orator  further  sheweth  unto  your  honor  that 
(Here  set  forth  the  facts  and  circumstances  showing  the  imme- 
diate threat,  intention  and  purpose  of  carrying  into  effect  the 
matters  to  which  the  hill  relates  wherehy  the  illegal  indehted- 
ness  will  he  created  unless  an  injunction  issues.) 

Wherefore,  and  in  consideration  of  the  premises,  and  foras- 
much as  your  orator  is  remediless  save  in  a  court  of  chancery 
where  matters  of  this  kind  are  properly  cognizable  and  relieva- 
ble,  your  orator  prays  that  the  city  of  Parlcershurg  and  G.  B. 
G.,  mayor  of  said  city,  E.  J.  M.,  ,f.  G.,  P.  B.,  E.  0.  H.,  C.  T. 
C,  H.  B.,  E.  W.  and  J.  B.  M.,  councilmen  of  the  city  of 
Parkersburg ,  and  T.-H.  E.  Company,  a  corporation,  be  made 
parties  defendant  to  this  suit  and  required  to  answer  this  bill, 
and  each  allegation  thereof,  as  particularly  and  specifically  as 
though  specially  interrogated  with  regard  to  each  allegation 
therein  contained,  and  that  said  ordinance  and  contract  may 
be  decreed  to  be  null  and  void,  and  that  the  court  will  award 
process  and  proper  writ  of  injunction  directed  to  the  defend- 
ants, and  to  each  of  them,  according  to  the  prayer  of  the  bill. 
And  the  further  prayer  of  your  orator  is  that  the  defendants, 
the  city  of  Parlcershurg  and  the  mayor  and  council  thereof, 
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and  each  of  them,  be  enjoined,  inhibited  and  restrained  from 
doing  any  act  and  from  paying  any  money  in  furtherance  of 
said  ordinance  passed  on  the  18th  day  of  March,  1891,  or  under 
the  contract  mentioned  in  that  ordinance  between  the  city  of 
Parkersburg  and  the  T.-H.  E.  Company,  and  from  in  any 
manner  using,  setting  up  or  acting  under  said  ordinance  or 
contract,  and  that  they  further  be  enjoined,  inhibited  and  re- 
strained from  paying  out  any  money  on  account  of  said  contract 
or  ordinance,  or  from  in  any  manner  creating  an  indebtedness 
against  the  said  city  whereby  the  said  city  will  become  in- 
debted either  under  said  contract  and  ordinance  or  under  any 
other  agreement  or  transaction  between  the  city  and  the  said 
T.-H.  E.  Company,  or  any  person  in  that  behalf,  without  first 
submitting  the  question  in  regard  thereto  to  a  vote  of  the  peo- 
ple, and  providing  for  the  levy  and  collection  of  a  direct  annual 
tax  sufficient  to  pay  the  full  amount  of  said  indebtedness  as 
provided  by  law. 

And  that  your  honor  will  grant  such  other,  further  and  gen- 
eral relief  in  the  premises  as  in  equity  may  be  deemed  right  and 
just  and  as  the  nature  of  the  case  may  require. 

And  as  in  duty  bound,  etc.,  your  orator  will  ever  pray. 

B.  D.  S., 
&  M.  A.,  By  Counsel." 

Solicitor  for  the  Plaintiff. 
(Add  the  usual  affidavit  for  the  rerif  cation  of  an  injunction 


'2  The    foregoing    form    is    taken  poses,    in    a    certain    to\mship,    the 

from  Spilman  vs.  City  of  Parkers-  plaintiff    must   aver   that   he    sues, 

burg,  35  W.  Va.  605,  14  S.  E.  Rep.  not  only  on  his  behalf,  but,  also,  on 

270,  and  fully  illustrates  the  char-  behalf  of  all   others,   similarly   sit- 

aeter  and  scope  of  a  bill  filed  to  en-  uated.     Such   averment   is   essential 

join  the  creation  of   an  illegal   in-  to  a  complete  determination  of  all 

debtedness  by  a  municipality.     The  the  rights  affected  by  the  suit.     Mc- 

different  essential  parts  of  the  bill  Clung   vs.   Livesay,    7    W.   Va.    329. 

are  separated  by  suitable  headings  See  the  author's  Equity  Principles, 

which  will  enable  the  draftsman  to  see.   257,   where    the   subject   as  to 

see   the   main    features    of    such   a  injunctions  to  prevent  the  creation 

bill  from  a  mere  glance  at  the  form.  of   illegal   indebtedness   by   munici- 

"  In    a   bill,    filed    to    restrain    the  palities  is  considered, 
collection  of  taxes  for   school  pur- 
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]Sro.     134. 
§954.     To  restrain  the  collection  of  an  illegal  tax. 
J.  N.  B.  C, 


vs. 
The  town  of  Philippi. 

State  of  , 


In  Chancery. 


County,  to-wit: 

In  the  Circuit  Court  thereof. 

To  the  Hon.  J.  T.  H.,  Judge  of  the  Third  Judicial  Circuit  of 

West  Virginia : 

The  bill  of  complaint  of  J.  N.  B.   C.  against  the  town  of 

Philippi,  a  municiiDal  corporation  under  the  laws  of  said  State, 

and  J.  H.  D.,  the  sergeant  and  tax  collector  thereof,  filed  in  the 

Circuit  Court  of County,  within  said  circuit : 

The  plaintiff  complains  and  says  that  he  is  a  citizen  of 

County,  and  a  resident  of  the  District  of  in  said 


county,  where  he  has  for  over  thirty  years  resided  and  been  en- 
gaged, and  is  now  engaged,  in  the  mercantile  business.  During 
all  of  these  years  he  has  claimed  his  said  residence  in  the  said 
district,  been  assessed  therein  and  voted  therein  without  any 
question  of  any  kind  or  character  ever  arising  as  to  his  right 
and  as  to  his  said  residence ;  that  during  all  these  said  years 
up  to  and  after  the  date  of  the  assessments  hereinafter  set 
forth  he  was  the  owner  of  a  large  and  valuable  farm,  upon 
which  was  situated  his  residence,  and  he  was  the  further  owner 
of  his  store  building  and  other  lands  in  said  district.  In  said 
,  store  building  was  his  stock-  of  goods,  the  only  one  owned  by 
him  individually,  and  upon  his  said  farm  he  has  continuously 
during  these  thirty  years,  maintained  and  kept  such  live  stock 
as  he  was  the  owner  of. 

Plaintiff  further  says  that  the  County  of  is  divided 

into  two  assessment  districts  known,  respectively,  as  the  eastern 
and  western  districts,  and  that  one  W.  B.  C.  was,  during  the 
last  year,  the  legally  qualified  assessor  of  the  western  district, 
and  one  G.  W.  H.  was  the  like  assessor  of  the  eastern  district; 
that  the  district  of lies  within  the  limits  of  the  western 
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district,  and  the  district  of  P.,  including  the  said  town  of 
Philippi,  lies  within  the  limits  of  the  said  eastern  district. 
Plaintiff  charges  that  he  has,  as  stated  before,  been  assessed 

for  taxation  in  the  said  district  of  ,  and  was  so  assessed 

this  year  as  of  the  first  of  April  on  all  of  his  personal  property, 

money,  notes  and  bonds  in  said  district  of by  the  said  W. 

B.  C,  and  in  that  connection  he  now  here  states  that  being 
called  upon  by  the  said  W.  B.  C,  assessor  aforesaid,  the  said 
W.  B.  C.  ascertained  from  plaintiff  the  personal  property  of 
plaintiff,  and  fixed  the  value  thereof  for  taxation  purposes,  in- 
cluding notes,  bonds,  etc.,  to  be  thirty-one  thousand  one  hundred 
and  five  dollars,  by  his  own  ascertainment,  and  informed  plain- 
tiff and  gave  him  a  pencil  memorandum  of  the  amount  of  as- 
sessable property  with  which  he  was  chargeable  with  taxes,  but 
subsequently  without  the  knowledge  or  consent  of  the'  plaintiff, 
the  said  C,  of  his  own  accord,  and  as  plaintiff  verily  believes, 
actuated  by  no  other  spirit  than  that  of  ill  will  and  a  wanlpn 
and  willful  desire  to  oppress  this  plaintiff,  increased  said 
amount,  as  plaintiff  charges,  by  no  legal  right  or  authority  to 
the  sum  of  ninety-six  thousand  one  hundred  and  five  dollars^ 
and  so  charges  him  with  such  unlawful  assessment  of  ninety- 
six  thousand  one  hundred  and  five  dollars  on  his  assessment 
books  of  the  said  western  district  in  said  magisterial  district 
set  out ;  and  further,  as  this  plaintiff  is  informed  and  verily 
believes,  by  written  letter  directed  the  said  G.  W.  H.,  assessor 
in  the  eastern  district,  to  charge  said  C.  upon  his  said  book 
of  said  eastern  district  in  the  independent  school  district  of 
Phillppi,  lying  within  the  magisterial  district  oi  Philippi,  with 
the  sum  of  thirty  thousand  dollars,  the  amount  of  money,  notes 
and  bonds  which  he,  the  said  C,  had  ascertained  the  said  plain- 
tiff by  his  original  assessment  to  be  chargeable  with,  and  to 
that  amount,  to-wit,  //)  irtij  thousand  dollars,  he  was  so  assessed 
by  the  said  H.  in  the  independent  district  of  Philippi. 

Further  complaining,  plaintiff  says  that  the  said  defendant, 
the  toAvn  of  Philippi,  is  situated  within  and  comprises  a  por- 
tion of  the  said  independent  school  district  of  Philippi;  that 
said  town  of  Philippi  has  appointed  the  defendant,  J.  II.  D., 
both  assessor  and  collector  of  the  taxes  for  said  corporation,  a 
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thing  which  plaintiff  submits  could  not  legally  be  done  because 
of  the  incompatibility  of  the  two  offices,  and  which  vitiates,  as 
plaintiff  submits,  the  said  D.'s  right  to  hold  the  office  of  col- 
lector or  to  collect  said  taxes ;  that  said  D.,  as  such  town  as- 
sessor, without  any  lawful  authority,  as  plaintiff  believes  and 
charges  and  without  any  consent  of  any  kind  of  plaintiff  and 
against  his  strong  protest,  undertook  and  did  assess  this  plain- 
tiff with  one  hundred  thousand  dollars  as  consisting  of  notes, 
money,  bonds,  choses  in  action,  etc.,  upon  the  assessment  book 
of  said  town  of  Philippi,  and  the  said  town  authorities,  by 
and  through  its  town  council,  has  undertaken  to  levy  one  hun- 
dred cents  upon  each  one  hundred  dollars  of  the  value  ascer- 
tained by  such  pretended  town  assessment,  and  in  addition  a 
poll  tax  of  two  dollars,  aggregating  in  all  a  tax  of  07ie  thousand 
and  two  dollars,  against  plaintiff,  and  the  said  D.,  as  town  col- 
lector, has  made  out  a  pretended  tax  receipt  for  the  said  amount 
of  one  thousand  and  two  dollars,  and  is  demanding  payment 
and  seeking  to  enforce  collection  thereof  from  the  plaintiff. 

Plaintiff  charges  said  assessment,  made  by  said  town  of 
Philippic  to  be  wholly  illegal  and  void,  and  that  the  whole  of 
the  said  one  hundred  thousand  dollars  of  notes,  bonds,  etc.,  if 
the  same  were  properly  assessable  at  all,  which  he  denies,  could 

only  be  assessed  to  him  in  the  district  of ,  where  his  legal 

and  lawful  residence  is. 

He  further  charges  that  said  tax  cannot  legally  or  lawfully 
be  collected  from  him ;  that  the  levy  made  by  the  tovra  council 
of  said  town  was  in  plain  violation  of  the  law,  and  instead  of  be- 
ing based  upon  the  assessed  valuation  made  by  the  assessor,  as 
provided  by  law  to  govern  all  towns  within  this  State  of  less 
than  ten  thousand  inhabitants,  and  the  town  of  Philip  pi  is  of 
that  number,  it  was,  as  plaintiff  charges  and  believes,  levied 
upon  an  assessment  illegally  made  by  said  town  assessor  under 
the  directions  of  the  mayor  of  the  town. 

The  plaintiff  further  charges  that  the  said  property,  what- 
ever its  amount  may  be,  consisting  of  notes,  bonds,  choses  in 
action,  etc.,  was  not  within  the  corporation  of  said  town  of 
Phillppi,  and  was  not  liable  to  be  assessed  therein,  and  the  ac- 
tion of  said  town  assessor  in  making  said  assessment  and  of 
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said  town  council  in  laying  said  levy  thereon,  of  said  town 
collector  in  making  out  said  tax  receipts  against  plaintiff,  were 
all  acts  ultra  vires  and  void,  but  inasmuch  as  the  said  town  col- 
lector insists  upon  collecting  said  tax  receipts  this  plaintiff  is 
informed  that  he  has  a  right  to  come  into  this  court  of  equity 
and  have  him  and  the  said  corporation  enjoined  and  restrained 
perpetually  from  so  collecting  it  and  from  thus  exercising  this 
illegal  authority,  and  that  to  deny  him  relief  in  the  premises 
would  be  to  his  great  wrong  and  injury,  all  of  which  is  contrary 
to  equity,  etc. 

In  consideration  whereof  this  plaintiff  prays  that  said  de- 
fendants may  be  made  parties  hereto  and  answer  the  same ;  that 
said  defendants  may  be  enjoined  and  restrained  from  the  col- 
lection of  said  tax  assessed  as  aforesaid  until  the  matters  herein 
contained  may  be  inquired  of,  and  upon  a  final  hearing  that 
the  said  assessments,  the  said  levy  and  the  said  issuance  of 
said  tax  receipt  be  held  to  be  acts  ultra  vires  and  void,  and 
that  they  be  wholly  set  aside  and  said  defendants  be  forever 
enjoined  from  the  collection  of  said  tax  unlawfully  assessed 
as  aforesaid,  and  that  the  plaintiff  have  all  other,  further  and 
general  relief  as  to  equity  may  seem  meet. 

J.  K  B.  C, 
W.  T.  I.,  and  A.  G.  D.,  By  Counsel." 

Solicitors   for  the  Plaintiff. 

(Add  the  usual  affidavit  for  the  verification  of  an  injunction 
bill.) 

fs  The    foregoing    form    is    taken  complained   of,   may    file   their   bill 

from  Crim  vs.  Town  of  Philippi,  38  of  injunction  to  prevent  the  collec- 

W.  Va.  122,  18  S.  E.  Rep.  466.  tion  of  such  tax,  and  it  will  lie,  on 

One  or  more  taxpayers  of  a  eoun-  the    ground    that    such    injunction 

ty   on   behalf   of   himself  or   them-  will   avoid   a  multiplicity  of  suits. 

selves   and   all   other   taxpayers   of  Williams  vs.  County  Court  of  Grant 

the  county  subject  to  the  illegal  tax  Co.,  26  W.  Va.  488. 
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No.    135. 

§955.     To  restrain  and  inhibit  the  extraction  of  oil  or  gas  from 
the  lands  of  the  plaintiff. 

(After  the  usual  caption,  address  and  commencement. ) 

That  the  plaintiffs,  M T ,  M J W , 

N W ,  S J T ,  E T ,  J 

T ,  and  S T ,  are  the  owners  in  fee  of  a  tract  of 

land  containing  one  hundred  and  two  acres,  more  or  less,  situate 
in  Ellsworth  district,  Tyler  County,  and  State  of  West  Vir- 
ginia, and  bounded  and  described  as  follows:  (Here  describe 
the  land.)  That  they  were  on  the  first  of  March,  1896,  in  the 
full,  peaceable  and  lawful  possession  of  said  land ;  that  on  said 
land  a  legal  and  valid  lease  for  oil  and  gas  was  executed  by 

the  said  S T — —  in  her  own  right,  M T ,  M 

J W ,  N- W ,  S J T and  the 

said  S — ■ —  T- ,  as  guardian  of  E T ,  J T 

and  S T ,  to  the  plaintiffs,  H W E and 

S — - — ■  C W ,  who  subsequently  by  deed,  conveyed  the 

full,    equal  -and  undivided   one-half  interest  in   said   lease  to 

E H C ,  and  which  lease  so  made,  is  herewith 

filed  as  "  Exhibit  A,"  and  made  part  of  this  bill. 

That  said  H W E ,  S- C W- and 

E — —   H C ,   entered  into   an   agreement  with  the 

plaintiffs,   E H ,   J G and  E M 

J ,  whereby  in  consideration  of  one  undivided  one-half  in- 
terest in  said  lease  said  J 's  would  drill  an  oil  or  gas  well 

upon  said  tract  of  land ;  that  in  pursuance  of  said  agreement 
they  drilled  and  located  a  well  upon  said  premises  which  pro- 
duced oil  in  paying  quantities,  and  made  the  premises  and  ad- 
joining property  very  valuable  for  gas  purposes;  that  adjoin- 
ing said  tract  belonging  to  the  T heirs  is  another  tract  of 

two  acres  more  or  less  known  as  the  "  A Lot,"  part  of  a 

tract  or  parcel  of  land  known  as  the  J — —  H S tract, 

containing  thirteen  and  one-half  acres;   that  the  said   C 

M— ,  H E and  L M G hold  what 

purports  to  be  a  lease  for  oil  and  gas  upon  the  said  A 

tract  of  two  acres;  that  by  virtue  of  said  lease  they  entered 
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upon  and  proceeded  to  develop  said  two-acre  lot  for  oil  and  gas 
purposes,  and  made  the  location  at  which  a  well  for  oil  and 
gas  should  be  bored. 

That  while  said  location  is  pretended  to  have  been  made  upon 
said  two-acre  tract,  in  truth  and  in  fact  it  is  made  upon  the 

said  T tract,  and  not  upon  the  A lot  of  two  acres; 

that  in  making  said  location  said  defendants  are  trespassing 
upon  the  premises  owned  and  controlled  by  and  upon  the  rights 
and  privileges  of  the  plaintiffs ;  that  the  said  defendants  shortly 
after  making  the  location  aforesaid  were  notified  that  they  had 
located  the  said  well  upon  the  tract  or  parcel  of  land  owned 
and  controlled  by  the  plaintiffs,  and  that  defendants  were  and 
are  trespassing  thereon;  that  notwithstanding  said  notice,  said 
defendants;  contrary  to  law,  and  in  violation  of  the  rights  of 
the  plaintiffs,  proceeded  to  erect  the  necessary  wood  rig,  a  por- 
tion of  which  is  situated  on  the  lands  of  the ,  plaintiffs,  and  to 
drill  at  said  location  and  upon  plaintiffs'  said  land,  a  well  for 
oil  and  gas;  that  frequently  during  the  progress  of  said 
drilling  additional  notices  have  been  served  upon  said  de- 
fendants  that   they   are   drilling  said   well  upon   said   T 

farm,  and  upon  the  premises  owned  and  controlled  by  the 
plaintiffs,  but  that  notwithstanding  such  repeated  notices  de- 
fendants have  continued  to  prosecute  the  drilling  of  said  well; 
that  said  well  is  drilled  and  located  upon  the  premises  of  the 
plaintiffs  as  aforesaid  without  legal  right  and  authority,  and 
without  the  consent  of  plaintiffs,  and  if  the  drilling  of  said 
well  should  be  completed  it  would  be  of  great  and  irreparable 
injury  to  the  plaintiffs ;  that  defendants  have  been  advised  by 
their  own  surveyor  and  have  admitted  that  said  well  is  on  the 
land  and  premises  of  the  plaintiffs. 

That  if  the  said  well  shall  be  compleued  and  prove  to  be 
productive  of  oil  or  gas  plaintiffs  will  be  vinable  to  operate  it 
although  on  their  own  premises,  for  the  reason  that  it  is  lo- 
cated so  near  the  boundary  of  their  premises  that  they  woiild 
be  unable  to  erect  the  necessary  wood  rig  to  further  operate  the 
well,  and  that  the  loss  or  damage  by  the  escape  or  flow  of  the 
oil  or  gas  could  not  be  controlled  or  saved,  and  that  the  damage 
would  thus  be  irreparable  or  almost  incalculable. 
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That  the  said  defendants,  each  and  all  of  them  are  insolvent, 
and  that  any  judgment  at  law  against  either  or  any  of  them 
could  not  be  collected,  and  would  be  wholly  unavailing  and, 
therefore,  these  plaintiffs  are  without  any  adequate  remedy  at 
law  to  obtain  relief  as  to  the  matters  herein  complained  of. 

Your  orators  therefore  pray  that  the  persons  whose  names 
appear  as  defendants  in  the  caption  of  this  bill  be  made  par- 
ties defendant  thereto;  that  the  boundary  line  between  said 
T farm  and  A lot  may  be  ascertained,  fixed  and  de- 
termined by  a  proper  decree  of  this  court;  that  your  orators 
be  decreed  to  be  the  owners  in  fee  of  the  land  upon  which  said 
well  has  been  located  by  the  defendants  as  hereinbefore  set 
forth ;  and  of  all  the  oil  or  gas  which  can  or  may  be  obtained 
from  said  well ;  that  the  defendants  be  decreed  to  have  no  estate, 
right,  title  or  interest  whatsoever  in  or  to  said  oil  or  gas,  or 
any  right  whatsoever  to  the  possession  of  said  land  or  said  well ; 
that  the  said  defendants,  their  agents  and  employes,  be  enjoined, 
inhibited  and  restrained  from  further  trespassing  upon  said 
land  of  your  orators,  or  from  entering  thereon  for  any  purpose 
whatsoever ;  from  taking  any  oil  or  gas  from,  out  of  or  through 
said  well,  or  from  selling  or  disposing  of  any  oil  obtained  by 
them  out  of  said  well,  and  from  setting  up  any  claim,  right  or 
title  of  any  kind  to  said  land  or  said  well,  or  the  oil  or  gas 
heretofore  obtained,  or  which  may  be  hereafter  obtained  there- 
from, and  grant  unto  your  orators,  such  other  further  and 
general  relief  as  to  equity  may  seem  meet,  and  as  in  duty  bound 
they  will  ever  pray,  etc. 

E H J ,  J G M ,  E 

M J ,  H W R ,  S C ■ 

W ,  E H C, S T ,  M 

T ,  M J W ,  N w ,  S 


and  S T ,  as    guardian    of 


E T ,  J T and  S T- 

G ,  By  Counsel.' 


Solicitor  for  the  Plaintiffs. 

74  The  above   form   is  taken    sub-       case  of  Moore  vs.  Jennings,  47   W. 
stantially  from  the  bill  filed  in  the       Va.    181,   34   S.   E.   Rep.   793.     See, 
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No.    136. 

§956.     To  restrain  the  taking  of  private  property  for  public  use 
without  compensation. 

(After  the  usual  caption  mid  commencement.) 

Your  orator  alleges  that  he  is  the  owner  in  fee  of  two  certain 

lots  on  M street  in  the  town  of  C ,  upon  which  lots  he 

has  erected  store  houses  in  which  he  is  now  doing  business  as 
a  merchant,  which  lots  were  conveyed  to  him  by  X — ■ —  Y — ■ — 


by  deed,  bearing  date  on  the  day  of ,  18 ,  and 

duly  of  record,  an  attested  copy  of  which  is  herewith  filed, 
marked  "  Exhibit  A,"  and  made  part  of  this  bill. 

Your  orator  further  shows  that  the  town  of  C — '■ — ,  by  its 
officers,  agents  and  employes,  without  the  consent  of  your  oratoi", 
and  without  having  first  condemned  said  lots  in  the  manner  pro- 
vided by  law  are  now,  to-wit,  on  the day  of ,  18 , 

building,  erecting  and  constructing  on  the  south  side  of  his 
lots,  but  entirely  on  the  lots  themselves,  on  the  north  side  of 

said   M street,    immediately   west   of   one    of   said    store 

houses,  in  said  town  of  C ,  a  brick  pavement ;   that  said 

pavement,  if  permitted  to  be  constructed,  will  entirely  prevent 
your  orator  from  passing  into  his  said  lots  to  reach  his  store 
houses  with  his  horses  and  wagons  as  he  has  heretofore  been 
accustomed  to  do,  and  will  greatly  injure  his  business  as  a 
merchant. 

Your  orator  further  alleges  that  the  said  town  of  C , 

through  its  competent  authorities,  refuses  to  make  a  crossing 
for  horses  and  wagons  over  the  pavement  if  the  same  shall  be 
erected,  so  that  th^  plaintiff  could  cross  and  recross  as  he  has 
hitherto  been  accustomed  to  do. 

Your  orator  therefore  prays  that  the  said  town  of  C ,  its 

officers,  agents  and  employes,  be  enjoined  and  restrained  from 
building,  constructing  and  erecting  said  pavement  on  his  said 
lots  until  the  said  town  and  its  authorities  have  condemned  said 

also,  in  this  connection,  Steelsmith 
vs.  Fisher  Oil  Co.,  47  W.  Va.  391, 
35  S.  E.  Rep.  15. 
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ground  for  the  purpose  of  constructing  said  pavemejit,  and  that 
the  proceedings  to  condemn  the  same  be  conducted  in  the  man- 
ner prescribed  by  law,  and  that  a  crossing  for  the  passage  of 
horses  and  wagons  over  said  pavement  in  going  to  and  leaving 
the  premises  of  your  orator  may  be  constructed,  and  grant 
unto  your  orator  such  other  further  and  general  relief  as  to 
equity  may  seem  meet,  and  as  in  duty  bound  he  will  ever 
pray,  etc. 

A B , 


By  Counsel.' 


U M- 


Solicitor  for  the  Plaintiff. 


Ho.    137. 

§957.  Against  an  executor  by  legatees  and  the  administrator  of  a 
deceased  legatee,  for  the  payment  of  their  legacies  and 
shares  of  the  residuary  personal  estate. 

(After  the  usual  caption  and  commencement.) 

Humbly  complaining  show  unto  your  honor,  your  orators 
and  oratrix,  H.  K.,  Sr.,  administrator  of  the  goods  and  chattels, 
rights  and  credits  of  F.  K.,  deceased,  H.  K.,  Jr.,  and  S.  K.,  an 
infant  under  the  age  of  twenty-one  years,  to-wit,  about  the  age 
of  twenty  years,  by  the  said  H.  K.,  Sr.,  her  father  and  next 
friend,  that  J.  K.  being  possessed  of  or  well  entitled  unto  a 
considerable  personal  estate,  duly  made  and  published  his  last 
will  and  testament  in  writing,  and  a  codicil  thereunto  annexed, 

the  said  will  bearing  date  on  or  about  the  day  of  ■ — — 

and  by  his  said  will  amongst  other  things  gave  and  bequeathed 

76  The  doctrine  authorizing  the  Pt.  Pleasant  &  Ohio  R.  Co.,  23  W. 
form  above  given  will  be  found  in  •  Va.  406;  Yates  vs.  Town  of  West 
Boughner  vs.  Town  of  Clarksburg,  Grafton,  33  W.  Va.  507,  11  S.  E. 
15  W.  Va.  394,  and  from  the  bill  Eep.  8;  Mason  vs.  Harper's  Ferry 
in  which  case  it  is  formulated;  Ma-  Bridge  Co.,  17  W.  Va.  396;  Pier- 
son  City  S.  &  M.  Co.  vs.  Town  of  point  va.  Town  of  Harrisville,  9  W. 
Mason,  23  W.  Va.  211;  Spencer  vs.  Va.  215. 
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unto  your  oratrix,  S.  K.,  the  sum  of  $ ,  to  be  paid  to  her 

at  the  age  of  twenty-one  years  or  day  of  marriage,  which  should 
first  happen.     And  said  testator  also  gave  and  bequeathed  unto 

your  orator,  H.  K.,  Jr.,  the  sum  of  $ ,  to  be  paid  to  him 

on  his  attaining  his  age  of  twenty-one  years.  And  the  said 
testator  after  giving  divers  other  legacies,  gave  and  bequeathed 
unto  E.  B.  (the  defendant  hereinafter  named)  and  W.  E.  H. 
and  who  departed  this  life  in  the  lifetime  of  the  said  testator, 
the  rest  and  residue  of  his  estate  and  effects  in  trust  to  be 
equally  divided  between  such  children  of  his,  the  said  testator's 
niece,  H.  K.,  as  should  be  living  at  the  time  of  his  decease,  and 
thereby  appointed  the  said  E.  B.  executor  thereof;  as  in  and 
by  the  said  will  or  the  probate  thereof,  when  produced  to  this 
honorable  court  will  fully  and  at  large  appear.  And  your  ora- 
tors and  oratrix  further  show  unto  your  honor  that  the  said  J. 

E.   departed  this  life  on  or  about  ,  without  revoking  or 

altering  his  said  will  save  by  the  said  codicil,  and  without  re- 
voking or  altering  the  said  codicil  or  any  part  thereof ;  where- 
upon the  said  E.  B.,  the  executor  in  the  said  will  named,  duly 
proved  the  same  in  the  proper  court,  and  undertook  the  execu- 
torship thereof,  and  possessed  himself  of  the  personal  estate 
and  effects  of  the  said  testator  to  a  very  considerable  amount, 
and  more  than  sufficient  to  discharge  his  just  debts  and  funeral 
expenses  and  legacies.  And  your  orators  and  oratrix  further 
phow  unto  your  honor  that  the  said  F.  K.  in  the  said  testator's 
will  named,  and  your  orator  and  oratrix,  H.  K.,  Jr.,  and  S. 
K.  were  the  only  children  of  the  said  M.  K.  in  the  said  will 
named  who  were  living  at  the  time  of  the  death  of  the  said  tes- 
tator, and  your  orator,  H.  'K.,  Jr.,  became  entitled  to  have  and 
receive  his  said  legacy  of  $ so  bequeathed  to  him  as  afore- 
said, and  also  his  third  part  or  share  of  the  residue  of  the  per- 
sonal estate  and  effects  of  the  said  testator  after  payment  of 
all  his  just  debts,  legacies  and  funeral  expenses ;  and  your  ora- 
trix, S.  K.,  is  entitled  to  have  her  legacy  of  $ ,  and  also 

her  third  part  or  share  of  the  said  residue  secured  for  her 
benefit  until  she  shall  attain  her  age  of  twenty-one  years  or 
day  of  marriage;  and  your  orator,  H.  X.,  Sr.,  is  entitled  as 
such  administrator  of  the  said  J.  K.,  as  aforesaid,  to  have  and 
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receive  the  remaining  third  part  or  share  of  the  said  residue. 
And  your  orators  and  oratrix  further  show  unto  your  honor 

that  the   said   ¥.    K.    departed  this  life   on   or   about  , 

intestate,  and  that  since  his  death  your  orator,  the  said  H.  K., 
Sr.,  has  obtained  letters  of  administration  of  the  personal  estate 
and  effects  of  the  said  F.  K.  to  be  granted  to  him  by  the  court. 
And  your  orators  and  oratrix  further  show  unto  your  honor  that 
your  orator,  H.  K.,  Jr.,  attained  the  age  of  twenty-one  years 

on  or  about  the  day  of  ,  18 ,  and  your  orators 

and  oratrix  being  so  entitled  as  aforesaid,  your  orators  have 
made  frequent  applications  to  the  said  E.  B.  to  pay  the  said 
legacy  of  $ and  the  said  two-third  shares  of  the  said  resi- 
due; and  your  oratrix  hath  also  applied  to  him,  the  said  R.  B., 

to  lay  out  and  invest  her  said  legacy  of  $ and  her  third 

share  of  the  said  residue  upon  some  proper  security  for  her 
benefit  until  she  shall  attain  her  age  of  twenty-one  years  or 
day  of  marriage,  with  which  just  and  reasonable  requests  your 
orators  and  oratrix  well  hoped  that  the  said  defendant  would 
have  complied  as  in  justice  and  equity  he  ought  to  have  done. 
But  now  so  it  is  the  said  K.  B.  pretends  that  the  said  testa- 
tor's personal  estate  was  very  small  and  inconsiderable  and  not 
nearly  sufficient  to  pay  and  satisfy  his  just  debts  and  funeral 
expenses.  Whereas  your  orators  and  oratrix  expressly  charge 
that  the  personal  estate  and  effects  of  the  said  testator  were 
much  more  than  sufficient  to  discharge  the  said  testator's  just 
debts  and  funeral  expenses  and  legacies ;  and  so  it  would  appear 
if  the  said  defendant  would  set  forth  a  full,  true  and  particular 
account  of  all  and  every  the  .personal  estate  and  effects  of  the 
said  testator  come  to  his  hands  or  use,  and  also  a  full,  true  and 
particular  account  of  the  manner  in  which  he  hath  disposed  of 
or  applied  the  same,  but  which  the  said  defendant  refuses  to  do. 
Your  orators  and  oratrix  therefore  pray  that  the  said  E,.  B. 
be  made  a  defendant  to  this  bill  and  be  required  to  answer  the 
same ;  and  that  an  account  may  be  taken  of  the  personal  estate 
and  effects  of  the  said  testator  come  to  the  hands  of  the  said  de- 
fendant or  of  any  person  or  persons  by  his  order  or  for  his 
use,  and  also  of  the  said  testator's  funeral  expenses,  debts  and 
legacies ;  and  that  the  same  may  be  applied  in  a  due  course  of 
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administration ;  and  that  the  said  defendant  may  be  decreed  to 

pay  to  your  orator,  H.  K.,  Jr.,  his  said  legacy  of  $ ;  and 

that  the  clear  residue  of  the  said  testator's  personal  estate  and 
effects  may  be  ascertained  and  that  such  share  thereof  as  shall 
appear  to  belong  and  be  due  to  your  orators,  respectively,  may 
be  paid  to  them,  respectively,  and  that  your  oratrix's  said  legacy 
of  $ r,  and  also  such  share  of  the  said  residue  as  she  shall  ap- 
pear to  be  entitled  to  may  be  secured  for  her  benefit;  and  that 
for  those  purposes  all  proper  directions  may  be  given,  and  grant 
unto  your  orators  and  oratrix  such  other,  further  and  general 
relief  as  to  equity  may  seem  meet. 

A B , 


M.  IST.,  By  Counsel.' 

Solicitor  for  the  Plaintiff. 


ISTo.    138. 

§958.  To  restrain  and  inhibit  laborers  and  members  of  labor 
organizations  from  molesting  or  injuring  the  plaintiff  in 
the  conduct  of  his  business. 

(After  the  proper  caption  and  commencement.) 

That  the  plaintiff  is  a  mining  corporation,  duly  created  and 
organized  under  the  lavsrs  of  the  State  of  West  Virginia  ;  that  its 
principal  office  and  place  of  business  is  located  in  the  County 
of and  State  aforesaid,  and  that  it  is  engaged  in  the  min- 
ing and  operation  of  what  is  called  and  known  as  a  coal  plant, 
and  that  it  gives  employment  to  about  five  hundred  men  (or 
whatever  the  number  may  he),  miners,  drivers,  haulers  and 
laborers ;  that  it  produces  a  large  amount  of  coal,  to-wit,  about 
a  thousalid  tons  per  day,  for  which  it  finds  market  and  sale  in 
many  different  States  of  the  Union ;  in  the  eastern,  western  and 
northern  portions  thereof ;  that  in  the  construction  and  erec- 
tion of  said  plant  and  in  its  maintenance  and  repair,  your  ora- 
tor has  expended  a  large  sum  of  money,  to-wit,  the  sum  of  two 

'6  Tlie    foregoing    form    is    taken  from  The  Equity  Diaftsman,  p.  217. 
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hundred  and  fifty  thousand  dollars,  and  that  it  is  engaged  in 
mining  and  producing  coal  from  a  certain  tract  of  coal  land 
containing  about  one  thousand  acres,  situate  in  said  county  of 

• ,  under  and  by  virtue  of  a  lease^   and  that  in  said  lease 

your  orator  is  required  to  pay  a  royalty  of  dollars  per 

annum,  whether  it  produces  and  operates  its  said  mine  or  not, 
and  should  your  orator  not  operate  or  be  prevented  from 
operating  said  mine,  the  payment  of  said  royalty  v^ould  be  an 
actual  loss  to  it. 

II.  That  your  orator  is  under  contract  to  furnish  large 
quantities  of  coal  for  the  markets  aforesaid,  vs^hich  by  the  terms 
thereof,  must  be  carried  out  and  fulfilled  and  which  your  orator 
cannot  do,  if  from  any  cause  your  orator  does  not  operate  its 
said  mines ;  that  your  orator  has  many  miners,  drivers,  haulers 
and  laborers  who  are  vsdlling  to  work  for  it,  and  that  it  will  be 
able  to  fulfill  its  said  contracts  and  thus  profitably  conduct  its 
business  if  not  delayed  in  the  operation  of  its  legitimate  busi- 
ness on  account  of  the  wrongs  hereinafter  complained  of. 

III.  Your  orator  further  says  that  the  operation  of  its  said 
mines  has  been  practically  suspended,  and  that  its  miners  and 
other  employes  who  have  heretofore  been  working  for  your  ora- 
tor under  contract  in  the  matter  of  mining  and  producing 
coal  for  the  market  as  aforesaid,  and  who  have  been  receiving 
wages  and  pay  from  your  orator  for  their  labor,  with  which  they 
are  satisfied,  have  been  idle  for  more  than  two  weeks  past,  and 
that  the  cause  of  their  idleness  and  failure  to  mine  coal  and  do 
and  perform  other  labor  for  your  orator,  is  on  the  account  of 
the  unlawful  acts  hereinafter  mentioned  of  the  defendants, 
their  agents,  confederates  and  associates,  and  that  the  said 
miners  and  other  laborers  who  have  heretofore  been  engaged 
in  mining  and  performing  other  labor  for  your  orator,  are  now 
willing,  ready  and  anxious  to  resume  their  labors  for  your  or- 
ator whenever  the  said  defendants,  their  agents,  confederates 
and  associates  are  restrained  and  inhibited  from  doing  and 
performing  the  unlawful  acts  hereinafter  complained  of. 

IV.  Your  orator  now  alleges  that  there  has  been  for  the 
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last  past,  what  is  known  and  called  a  "  miners'  strike,"  " 

in  this  State.     That  said  strike  was  directed  by  an  organiza- 


STRIKES. 

f 7  The  allegation  in  the  form 
given  above  in  a.  bill  of  this  char- 
acter that  a  "  strike  "  was  direct- 
ed, is  only  made  for  the  purpose 
of  showing  why  it  is  that  the  acts 
of  the  defendants  thereinafter  al- 
leged and  set  forth  were  commit- 
ted, inasmuch  as  laboring  men  and 
employees  of  every  kind  and  char- 
acter have  a  right  to  enter  upon  a. 
"  strike,"  for  the  purpose  of  pro- 
moting their  interests  in  any  legi- 
timate manner.  This  principle  is 
supported  by  the  decisions  both  of 
the  Federal  and  State  courts.  Ar- 
thur vs.  Oakes,  24  U.  S.  App.  239, 
25  L.  R.  A.  414;  Longshore  Print- 
ing Co.  vs.  Howell,  26  Or.  527,  38 
Pac.  Rep.  547,  28  L.  R.  A.,  pp.  470, 
471;  Eddy  on  Combinations,  sees. 
521,  527. 

In  the  case  of  Longshore  Printing 
Co.  vs.  Howell,  the  court,  in  the 
course  of  its  opinion,  discussing 
the  subject  of  "strikes,"  says: 
"  If  one  person  can  lawfully  quit 
the  service  of  his  employer  because 
of  the  rate  of  wages  paid  or  the  em- 
ployment of  objectionable  persons, 
cannot  several  or  many  persons, 
first  agreeing  amdng  themselves  to 
the  same  purpose,  likewise  lawfully 
quit?  Conspiracy  at  common  law 
was  a  combination  between  two  or 
more  persons  to  do  an  unlawfvil 
thing,  or  to  do  a  lawful  thing  by 
unla'H'ful  means.  Where  not  under 
special  contract  for  a  definite  time, 
a  simultaneous  severance  of  the  re- 
lations between  employer  and  em- 
ployes at  the  instance  of  the  em- 
ployes, and  where  there  was  no 
preconcerted  action  of  such  em- 
ployes,   was    never    considered    un- 


lawful. Coming  to  the  means  em- 
ployed, it  is  not  unlawful  for 
several  or  many  persons  to  agree 
between  themselves  to  quit  their 
employer.  As  we  have  seen^  at  one 
time  it  was  held  to  be  an  unlawful 
conspiracy  for  laborers  to  combine 
for  the  purpose  of  quitting  simul- 
taneously with  the  ultimate  pur- 
pose of  raising  their  wages,  or  in- 
ducing their  employer  to  confine  his 
employment  to  certain  kinds  of  la- 
bor, or  the  like;  but  this  is  not  now 
the  law,  the  principle  underlying 
which  having  long  since  been  dis- 
carded as  inconsistent  with  liberty 
and  the  spirit  of  our  free  institu- 
tions. After  workmen  have  thus 
combined,  it  is  still  not  unlawful 
for  them,  by  the  use  of  fair  means, 
to  communicate  the  reasons  for 
their  design,  and  to  signify  their 
intention  of  quitting  to  their  em- 
ployer. 24  Am.  and  Eng.  Encyclop. 
Law.  p.  123;  Bohn  Mfg.  Co.  vs. 
Hollis,  54  Minn.  233,  234,  21  L.  R. 
A.  337;  Walsby  vs.  Anley,  7  Jur. 
ISr.  S.  466;  People  vs.  Kostka,  4  N. 
Y.  Crim.  Rep.  434;  People  vs.  Wil- 
zig.  Id.,  417;  Rogers  vs.  Evarts.  17 
N.  Y.  Supp.  268.  Within  these  lim- 
its, a  perfectly  legitimate  strike 
may  be  inaugurated  and  maintained, 
the  object  being  to  better  the  con- 
dition of  workmen.  Such  an  object 
is  not  only  legitimate  and  lawful, 
but  it  is  just  and  praiseworthy.  It 
was  not  wrongful,  therefore,  for  the 
Multnomah  Typographical  Union  to 
adopt  a  rule  limiting  the  number  of 
apprentices  and  seek  by  fair  means 
to  enforce  the  observance  thereof  so 
that  its  purpose  in  that  respect  wa.^ 
lawful.  The  claim  that  a  monopoly 
is  thus  being  promoted  surely  con- 
stitvites  no  grounds  for  equitable  in- 
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tion  known  as  and  called  the  United  Mine  Workers  of  Amer- 
ica ;     that     in     pursuance     of    said     strike     and     its     promo- 


terference  by  injunction.  This 
whole  controversy  lias  arisen  be- 
cause of  the  existence  of  the  rule 
referred  to  and  the  efforts  of  the 
union  to  require  its  observance  at 
the  hands  of  the  plaintiff.  When, 
however,  unlawful  means  are  used 
to  uphold  or  maintain  a  strike,  or 
if  the  purposes  for  which  it  is 
maintained  are  unlawful,  then  it 
follows  as  a  matter  of  course  that 
the  strike  is  in  ftself  unlawful." 

Mr.  Eddy,  in  his  treatise  on  Com- 
binations, discussing  the  subject  of 
labor  strikes,  says :  "  Employees 
have  the  same  right  to  combine  to- 
gether for  the  lawful  advancement 
of  their  interests  that  employers 
have,  and,  providing  there  is  no 
continuing  contract  of  employment 
and  no  violation  of  any  duty  aris- 
ing out  of  the  nature  and  character 
of  the  service,  employees  acting  as  a 
combination  have  the  same  right  to 
leave  as  a  body  that  the  employer 
has  to  dismiss,  providing  always 
that  the  action  of  the  combination 
is  for  the  purpose  of  advancing  the 
legitimate  interests  of  its  members, 
and  not  for  the  purpose  of  oppress- 
ing or  injuring  others.''  Eddy  on 
Combinations,  sec.   522. 

This  learned  author  further  con- 
sidering this  subject,  says:  "As 
commonly  understood,  the  term 
"  strike "  means  the  quitting  of 
work  by  employees  in  a  body  in  ac- 
cordance with  a  prearranged  plan, 
the  object  being  to  coerce  the  em- 
ployer into  granting  some  demand 
by  inflicting  upon  him  the  greatest 
possible  damage.  But  before  a 
strike  can  be  pronotinced  illegal  the 
object  in  view  as  well -as  the  means 
to  be  employed  must  be  taken  into 
consideration.     If     the     object     be 


simply  to  advance  the  interests  of 
the  employees  without  injuring  or 
oppressing  some  third  person,  then 
the  strike  is'  not  illegal,  even  though 
some  inconvenience,  loss  or  damage 
result  to  the  employer.  For  in- 
stance, workmen  may  combine  to- 
.  gether  to  secure  an  advance  of 
wages,  shorter  hours  or  some  other 
legitimate  advantage,  and  they  may 
consult  with  their  employers,  and 
if  they  fail  to  agree  they  may  noti- 
fy their  employers  that  they  will 
leave  the  work  in  a  body;  and  even 
though  their  quitting  may  leave  the 
employer  for  the  time  being  with- 
out any  employees,  and  thereby  oc- 
casion him  great  loss  and  inconven- 
ience, still  the  action  of  the 
employees  cannot  be  condemned  as 
illegal  unless  they  violate  some  con- 
tinuing contract  or  abandon  their 
employment  under  such  circum- 
stances as  to  wantonly  and  mali- 
ciously inflict  great  injury  to  prop- 
erty or  threaten  loss  of  life.  And 
in  this  connection  it  may  be  said 
that  a  combination  comes  danger- 
ously near  being  a  civil  conspiracy 
if,  in  agreeing  upon  a  strike  and 
actually  striking,  it  chooses  an  hour 
when  the  condition  of  the  work  in 
hand  is  such  that  the  abandonment 
of  the  work  is  equivalent  to  an 
actual  and  wilful  destruction  of  the 
property.  There  is  littl«  distinction 
between  the  wanton  or  malicious 
destruction  of  property  and  the 
abandonment  of  an  occupation  at  a 
moment  when  the  employees  know 
that  great  and  irreparable  loss  must 
occur  to  the  work  in  hand  by  rea- 
son of  lack  of  attention.  A  com- 
bination which  chooses  that  moment 
for  striking  which  will  occasion  the 
greatest  destruction  of  property  by 
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tion,  there  is  a  confederacy,  combination'*  and  association  of 
men  organized  to  that  end,  and  that  nearly  all  of  the  said  de- 


reason  of  lack  of  attention  amounts 
to  a  civil  conspiracy.  Such  means 
are  not  the  legitimate  pursuit  of  a 
lawful  end.  There  is  a  very  great 
difference  between  striking  with  the 
immediate  object  of  injuring  and 
destroying  property  that  needs  for 
a  time  immediate  attention,  and 
striking  with  simply  the  object  of 
attaining  a  legitimate  end,  by  in- 
flicting upon  the  employer  the  in- 
convenience and  loss  which  are  com- 
monly incidental  to  the  unexpected 
desertion  of  employees."  Idem,  sec. 
523. 

But  the  same  author,  further  con- 
sidering the  subject,  says:  "A 
combination  to  induce  employees 
who  are  not  dissatisfied  with  the 
terms  of  their  employment  to  strike, 
for  the  purpose  of  inflicting  injury 
and  damage  upon  the  employer,  is 
illegal,  and  such  malicious  and  ille- 
gal interference  with  the  employ- 
er's business  is  actionable.  Work- 
men may  combine  for  the  purpose 
of  peaceably  and  without  intimida- 
tion persuading  their  fellow  work- 
men to  strike,  in  order  to  obtain  an 
advance  in  wages,  and  they  may 
lawfully  pay  the  expenses  of  those 
who  strike;  and  in  this  connection 
they  may  post  up  in  their  assem- 
bling room  a  list  of  persons  who 
have  contributed  to  the  fund  for 
the  support  of  those  who  have 
struck."     Idem,  sec.  525. 

"  The  tendency  of  modern  thought 
and  judicial  decisions  is  the  enlarge- 
ment of  the  right  of  combination, 
whether  of  capital  or  labor.  '  Irre- 
spective of  any  statute,  I  think  the 
law  now  permits  workmen,  at  least 
within  a  limited  territory,  to  com- 
bine together,  and  by  peaceable 
means  to  seek  any  legitimate  advan- 


tage in  their  trade.  The  increase 
of  wages  is  such  an  advantage.  The 
right  to  combine  involves  of  neces- 
sity the  right  to  persuade  all  co- 
laborers  to  join  the  combination. 
This  right  to  persuade  co-laborers 
involves  the  right  to  persuade  new 
employees  to  join  the  combination. 
This  is  but  a  corollary  of  the  right 
of  combination.' 

"  There  may  be,  however,  cases  in 
which  persuasion  and  entreaty  are 
not  lawful  instruments  to  effect  the 
purposes  of  a  strike.  Persuasion 
and  entreaty  may  be  used  in  such 
a  manner  and  with  such  persisten- 
cy and  under  such  conditions  as  to 
constitute  intimidation.  Their  use 
then  becomes  a  violation  of  law." 
Idem,  sec.  526. 

"  Owing  to  the  Jact  that  so  many 
strikes  are  accompanied  by  acts  of 
lawlessness  on  the  part  of  the  strik- 
ing employees^  who  seek  to  prevent 
other  workmen  from  taking  their 
places,  the  strike  as  a  means  to  ob- 
tain a  legitimate  end  has  fallen  into 
no  little  disrepute,  and  even  courts 
have  come  to  consider  that  the  law- 
lessness following  a  strike  is  in 
some  manner  one  of  its  necessary 
incidents.  Such  is  not  the  case. 
The  determination  to  strike  unless 
certain  demands  are  granted  is  one 
thing,  while  the  prevention  of  other 
workmen  from  taking  the  places  of 
the  strikers  is  quite  another  thing, 
and  the  one  has  no  necessary  rela- 
tion to  the  other."     Idem,  see.  527. 

INTIMIDATION. 

'8  Whatever  may  have  been  the 
inclination  and  opinion  of  the  courts 
in  the  earlier  history  of  strikes, 
it  is  very  well  settled  that  they  are 
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fendants  named  in  your  orator's  said'  bill  are  among  the  men 
so  organized;  that  the  said  defendants  have  gone  among  the 
coal  miners  and  other  employes  engaged  in  mining  coal  and 
laboring  in  and  about  your  orator's  said  plant,  for  the  sole  pur- 
pose of  inducing  and  persuading  your  orator's  coal  miners  and 
other  laborers  to  quit  work,  and  by  means  of  which  they  have 
thoroughly  and  completely  disturbed  all  your  orator's  said  em- 
ployes; and  by  threats  of  personal  injury  made  to  and  in  the 
hearing  of  your  orator's  employes;  by  the  display  of  banners 
Avith  devices  made  thereon,  thereby  conveying  the  idea  and  im- 
pression to  your  orator's  said  employes  that  their  personal  lib- 
erty and  safety  depend  upon  their  quitting  their  work  at  your 
orator's  said  plant ;  by  inflammatory  speeches  made  to  and  in 
the  presence  of  your  orator's  said  employes,  they,  the  said 
employes  are  about  to  quit  its  employment,  and  if  the  said  de- 
fendants are  permitted  to  continue  their  said  threats,  their  dis- 
play of  banners  and  other  demonstrations  hereinbefore  speci- 
fied, your  orator's  said  employes  will  cease  to  work  for  it,  so 
that  your  orator's  said  coal  plant  cannot  be  operated. 

V.  Your  orator  is  advised  and  so  alleges  that  its  said  em- 
ployes now  at  work  at,  in  and  about  your  orator's  said  coal 
plant  will  be  intimidated^"  and,  in  fact,  coerced,  to  quit  mining 

now  lawful  institutions,  in  which  a  strike,  cannot  resort  to  intimida- 
the  laboring  man  may  freely  take  tion  to  reach  their  ends, 
part  and  resort  to  all  lawful  means  Therefore,  all  persons  who  by  in- 
and  methods  to  promote  their  ob-  timidation  or  threats  of  violence  at- 
jects  and  purposes.  But  these  agen-  tempt  to  coerce  employees  or  work- 
cies  for  the  upbuilding  of  the  ma-  men  to  leave  their  work  and  join  a 
terial  and  social  welfare  of  the  strike  may  be  inhibited  and  re- 
wage-earner  must  not  become  the  strained  from  so  doing,  by  the  proc- 
aoencies  of  wrong  or  injury  to  oth-  ess  of  injunction. '  Hamilton  Brown 
ers.  Hence  it  has  become  impor-  Shoe  Co.  vs.  Saxey,  131  Mo.  212,  52 
tant  to  determine  what  the  labor-  Am.  St.  Rep.  622;  O'Neil  vs.  Be- 
ing man  may  do  in  the  prosecution  hanna,  182  Pa.  St.  236,  61  Am.  St. 
of  the  strike.  While  he  may  use  Rep.  702,  37  Atl.  Rep.  843;  Sherry 
argument  and  persuasion  even  with  vs.  Perkins,  147  Mass.  212,  9  Am. 
the  employer  and  the  employed  to  St.  Rep.,  17  N.  E.  Rep.  2,  7. 
bring  about  the  attainment  of  the  CONSPIRACY, 
objects  of  a  strike,  it  is  pretty  well 

settled    that    associations    of    labor  TSThe   term   "conspiracy,"  neces- 

or  its  combinations  in  the  form  of  sarily   implies  combination,   confed- 
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coal  and  the  performance  of  all  other  labor  if  the  said  defend- 
ants are  permitted  to  continue  their  threats  aforesaid,  and  the 
display  of  banners  and  inflammatory  speeches,  which  they  are 


eratioii  or  eo-operation  of  two  or 
more  persons,  to  do  an  act.  A 
combination  is  simply  a  co-opera- 
tion of  two  or  more  persons  to 
achieve  a  given  result.  Eddy  on 
Combinations,  sec.  167.  A  legal 
combination  is  a  eo-operation  of  two 
or  more  persons  to  do  that  which 
is  neither  contrary  to  law  nor  pub- 
lic policy.  Idem,  sec.  168.  Thus 
an  injunction  will  not  issue  to  en- 
join defendants  from  continuing  a 
conspiracy  or  combination,  not  to 
employ  complainants.  Worthingtou 
vs.  Waring,  157  Mass.  421,  34  Am. 
St.  Rep.  294,  32  N.  E.  Rep.  744. 
So  "  when  workmen  engaged  in 
building  trades  lawfully  com- 
bine to  artificially  advance 
wages  by  reducing  the  hours 
of  labor,  and  associations  of  em- 
ployers in  such  trades  combine  and 
agree  not  to  sell  materials  to  con- 
tractors who  concede  to  the  de- 
mands of  the  workmen,  and  to  in- 
duce other  dealers  by  all  lawful 
means  not  to  furnish  such  mate- 
rials, such  associations  are  not  lia- 
ble in  damages  for  conspiracy  to 
one  who  aids  the  striking  workmen 
by  selling  materials  to  them  and  to 
other  contractors,  and  who,  by  rea- 
son of  the  combination  of  such  asso- 
ciations, is  not  able  to  procure  all 
the  materials  he  can  dispose  of. 
The  fact  that  such  associations  in- 
form dealers  that  they  will  not  buy 
from  them  if  they  furnish  materials 
to  any  one  who  is  aiding  such 
workmen  is  not  such  coercion  or 
threat  as  renders  their  combination 
a  conspiracy."  Cote  vs.  Murphy, 
l.iO  Pa.  St.  420,  39  Am.  St.  Rep. 
686,  28  Atl.  Rep.  190. 


"  Combination,  whether  of  labor- 
ers or  capitalists,  may  or  may  nut 
be  a  conspiracy  —  it  is  a  confeder- 
ating together  for  certain  purposes; 
whether  it  is  legal  or  illegal  de- 
pends upon  its  purposes  and  not 
upon  its  personnel.  If  the  object 
of  the  combination  is  to  do  that 
which  is  unlawful,  oppressive  or  im- 
moral, it  is  an  illegal  combination, 
no  matter  who  compose  it;  if  tlie 
object  is  to  do  that  which  is  not 
unlawful,  not  oppressive,  not  im- 
moral, either  as  a  means  or  an  end, 
then  the  combination  is  not  illegal 
no  matter  who  compose  it."  Eddy 
on  Combinations,  sec.  380. 

"  Conspiracy  is  the  combination 
of  two  or  more  persons  to  do  («) 
something  that  is  unlawful,  oppres- 
sive or  immoral;  or  (6)  something 
that  is  not  unlawful,  oppressive  vt 
immoral  by  unlawful,  oppressive  or 
immoral  means;  (c)  something  that 
is  unlawful,  oppressive  or  immoral 
by  unlawful,  oppressive  or  immoral 
means. 

"  The  broad  definition  of  conspir- 
acy is  made  necessary  in  view  of 
numerous  decisions  wherein  com- 
binations have  been  held  illegal, 
neither  the  object  nor  the  means  of 
which  were  contrary  to  law,  but 
were  simply  oppressive."  Eddy  en 
Combinations,   sec.   171. 

The  authorities  are  pretty  well 
agi'eed  that  if  a  combination  or  con- 
federation becomes  a  conspiracy  to 
injure  the  public  or  individuals, 
though  such  conspiracy  may  be  in- 
dictable under  the  statute  or  at 
common  law,  still,  if  two  or  more 
persons  conspire  and  combine  to  in- 
jure or  destroy  another's  business. 
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now  making  in  the  presence  of  your  orator's  said  employes  in 
and  about  your  orator's  said  coal  plant. 

VI.     Your  orator  further  says  that  by  reason  of  the  acts  and 
doings  of  the  said  defendants  hereinbefore  mentioned  and  de- 


and  it  is  clearly  made  to  appear 
that  the  injury  is  threatened  and 
imminent,  and  will  become  irrepa- 
rable to  the  plaintiff,  an  injunction 
will  lie  to  restrain  the  conspirators. 
Longshore  Printing  Co.  vs.  Howell, 
supra. 

Discharged  union  workmen  will 
be  restrained  by  injunction  from 
gathering  about  their  former  em- 
ployer's place  of  business,  and  from 
following  to  and  from  their  work 
nonunion  workmen  subsequently  em- 
ployed by  him,  and  from  gathering 
about  the  boarding  house  of  such 
workmen,  or  in  any  manner  inter- 
fering with  them  by  means  of 
threats,  menaces,  intimidation,  rid- 
icule, or  annoyance,  on  account  of 
their  working  for  such  employer.'' 
Murdock  vs.  Walker,  152  Pa.  St. 
595,  34  Am.  St.  Eep.  678,  25  Atl. 
Rep.  592. 

"  A  display  of  force  by  strikers 
against  laborers  desiring  to  work, 
such  as  surrounding  them,  calling 
them  opprobrious  names,  and  in  a 
hostile  and  vicious  manner  urging 
t'lem  not  to  go  to  work,  is  intimida- 
tion, though  no  force  is  actually 
used,  and  as  such  is  as  unlawful  as 
violence  itself.  Such  acts  may  be 
restrained  by  injunction  and  the 
actors  held  liable  to  the  employer 
for  all  damages  resulting  from 
their  acts.''  O'Neil  vs.  Behanna, 
ISi  Pa.  St.  61  Am.  St.  Rep.  702,  37 
Atl.  Rep.  843. 

"  Persons  may  be  prevented  by  in- 
junction from  attempting,  by  in- 
timidation and  threats  of  violence, 
to  coerce  employees  to  leave  their 
work  and  join  a  strike.     They  may 


also  be  restrained  from  assembling 
for  that  purpose  in  the  vieiniLy  of 
the  place  where  such  employees 
work."  Hamilton  Brown  Shoe  Co. 
vs.  Saxey,  supra. 

"  Devices  to  prevent  persons  from 
entering  into  or  continuing  in  the 
employment  of  another,  as  by 
threats,  intimidation,  display  cf 
banners,  and  the  like,  are  illegal, 
both  at  common  law  and  by  the 
statutes  of  Massachusetts.  Injunc- 
tion will  issue  to  prevent  the  mak- 
ing and  carrying  of  banners  in  front 
of  complainant's  place  of  busiiie-s 
for  the  purposes  of  preventing 
workmen  from  entering  into  or  con- 
tinuing in  his  employ."  Sherry  vs. 
Perkins,  supra. 

"  According  to  the  principles  of 
the  common  law,  a  conspiracy  upon 
the  part  of  two  or  more  persons, 
with  the  intent,  by  their  combined 
power,  to  wrong  others  or  to  prej- 
udice the  rights  of  the  public,  is  in 
itself  illegal,  although  nothing  be 
actually  done  in  execution  of  such 
conspiracy.  So,  a  combination  or 
conspiracy  to  procure  an  employee 
or  body  of  employees  to  quit  the 
service  in  violation  of  the  contract 
of  service  would  be  unlawful,  and 
in  a  proper  case  might  be  enjoined 
if  the  injury  threatened  would  be 
irremediable  at  law."  Arthur  vs. 
Oakes,  63  Fed.  Rep.  310,  11  C.  C.  A. 
209. 

"  An  injunction  will  be  granted 
to  restrain  labor  unions  and  mem- 
bers thereof  from  entering  upon 
complainant's  mines,  or  interfering 
with  the  workinn'  thereof,  or  liy 
force,    threats    nr    intimidation   pre- 
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scribed,  that  a  large  number  of  your  orator's  employes  have 
already  quit  mining  and  laboring  for  your  orator,  and  the  rest 
of  your  orator's  said  employes  will  also  cease  to  mine  coal  and 
labor  for  your  orator  in  and  about  the,  said  coal  plant,  and 
thereby  cause  your  orator's  said  coal  plant  to  become  idle  and 
deterioiate  in  value  to  a  very  great  extent,  and  also  render  it 
impossible  for  your  orator  to  fill  his  said  contract  for  the  sale 
of  its  output  of  coal  as  aforesaid,  if  the  said  defendants  are 
permitted  to  continue  in  their  unlawful  acts  aforesaid. 

VII.  Your  orator  is  informed  and  believes  and  so  alleges 
that  the  said  defendants  are  insolvent  and  are  wholly  unable 
to  respond  in  damages  on  account  of  the  injuries  already  done 
to  your  orator's  said  business,  as  aforesaid,  and  that  your  ora- 
tor will  be  irreparably  injured  if  the  said  defendants  are  per- 
mitted to  engage  in  the  acts  aforesaid,  and  in  which  they  are^ 
now  engaged. 

VIII.  Your  orator  is  advised,  and  so  alleges,  that  there  arc- 
other  persons  associated  with  said  defendants,  whose  names  are 
unknown  to  your  orator,  and  are  in  federation  with  said  de- 
fendants, for  the  purpose  of  aiding  and  promoting  the  said 
defendants  in  their  acts  aforesaid,  to  intimidate  and  thereby,  in 
fact,  cause  and  coerce  all  of  your  orator's  said  laborers  and  em- 
ployes to  cease  their  work  of  mining  as  aforesaid. 

IX.  Your  orator  is  informed  and  believes,  and  so  alleges, 
that  the  said  defendants  are  engaged  in  the  business  and  occu- 

venting      complainant's      employees  sought  to  restrain  labor  unions  and 

from  working  the  mines,  where  the  members  thereof  from  entering  upon 

threatened  acts  are  such  that  theii  complainant's  mines,   or   interfering 

frequent  occurrence  may  be  expect-  with    the    working    thereof,    or    by 

ed,    and    defendants   are   insolvent."  force,    threats   or   intimidation   pre- 

Coeur  d'Alene  Consolidated  and  Minr  venting      complainant's      employees 

ing  Co.  vs.  Miners'  Union  of  Ward-  from  working  tlie  mines,  as  no  title 

ner,  51  Fed.  Rep.  260,   19  L.  E.  A.  to  really  is  involved,  and  the  acts 

382.  complained  of  are  not  a  direct  tres- 

"  The  rule  that  a  trespass  cannot  pass   to  realty   but  only   indirectly 

be    enjoined   unless   on   realty,   and  affect  the  enjoyment  of  property  and 

where    the    damage    is    irreparable,  other   rights."     Coeur   d'Alene   Con- 

and  after  the  right  or  title  involved  solidated  and  Mining  Co.  vs.  Miners' 

has   been   established   at   law,    does  Union  of  Wardner,  supr'a. 
not    apply    where    an   injunction    is 
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pation  of  creating  agitations  and  disturbances  among  the  dif- 
ferent coal  miners  of  this  State,  and  are  now  engaged  in  the 
work  of  endeavoring  to  organize  employes  in  your  orator's  em- 
ployment, so  as  to  form  a  conspiracy  composed  of  the  said  de- 
fendants and  certain  of  your  orator's  employes  (Here  name 
the  III,  and  if  lite  names  are  not  linown  so  state)  to  wrongfully 
and  illegally,  that  is,  by  threats  of  personal  violence  to  them 
(or  whatever  method  is  employed),  to  cause  your  orator's  other 
coal  miners  and  employes  to  quit  their  said  employment  in  and 
about  your  orator's  plant,  and  if  the  defendants  are  not  in- 
hibited and  restrained  therefrom  by  the  process  of  injunction, 
the  said  defendants  will  cause  the  said  conspiracy  to  be  formed, 
and  all  the  other  of  your  orator's  said  employes  to  cease  their 
said  employment  and  quit  their  work,  and  thereby  entail  upon 
your  orator  irreparable  injury  and  damage. 

X.  Your  orator  further  alleges  that  under  the  leadership, 
control  and  management  of  said  defendants  that  there  are  large 
bodies  of  men,  consisting  of  (Here  name  the  number  of  men  ap- 
proximately, ajid  if  exactly  known  so  state),  who  congregate 
near  your  orator's  said  coal  plant  and  premises  in  very  close 
proximity  thereto,  and  to  your  orator's  employes,  who  are  now 
at  work  for  your  orator,  and  in  their  presence  are  making  in- 
flammatory speeches,  using  such  language  therein  as  is  cal- 
culated and  designed  to  inspire  the  said  employes  of  your  ora- 
tor with  fear  of  personal  injury  unless  they  quit  your  orator's 
employment;  that  said  defendants  have  threatened  to  march 
with  said  large  bodies  of  men  hereinbefore  designated,  through 
and  over  your  orator's  premises,  which,  your  orator  is  informed 
and  believes,  and  so  charges,  is  done  for  the  purpose  of  intimidat- 
ing, frightening  and  coercing  the  men  who  are  now  engaged  at 
work  as  aforesaid,  and  that  unless  the  said  defendants,  their 
agents  and  confederates,  are  inhibited  from  leading  and  taking 
said  bodies  of  men  through  and  over  your  orator's  said  premises, 
that  they  will  lead  said  bodies  of  men  over  your  orator's  said 
premises  fo-r  the  purposes  aforfesaid,  and  through  this  agency 
and  by  means  thereof  will  intimidate  your  orator's  said  coal 
miners  and  other  employes,  and  thereby  coerce  said  coal  miners 
and  other  employes  to  quit  their  labor  and  employment  afore- 


1160  EQUITY    PEOCEDUEE. 

said,   to  the  great  detriment,   damage  and  irreparable  injury 
of  your  orator. 

XI.  Your  orator  here  alleges  that  the  said  defendants,  their 
associates,  agents  and  confederates,  as  your  orator  is  informed 
and  so  charges,  have  made  violent  threats  of  personal  injury 
against  the  employes  of  your  orator,  should  they  continue  in 
your  orator's  employment;  that  such  threats  have  been  made 
to  the  extent  that  your  orator's  employes  as  aforesaid  "  would 
be  killed  and  riddled  vs^ith  bullets  "  should  they  continue  in 
your  orator's  employment,  and  that  by  the  said  threats  and  the 
means  aforesaid,  the  said  defendants  or  some  of  them,  their 
associates  and  confederates,  are  now  about  to  cause  your  ora- 
tor'-s  employes  to  cease  their  work  as  aforesaid. 

XII.  Your  orator  therefor  prays  that  the.  said  defendants 
hereinbefore  named,  and  all  other  persons  confederating  and 
combining  with  them  for  the  illegal  purposes  hereinbefore  spsci- 
fied,  may  be  inhibited  and  enjoined  from  in  any  manner  inter- 
fering with  your  orator's  employes  now  in  its  employment,  or 
any  who  may  hereafter  desire  to  work  and  labor  for  your  orator, 
and  from  in  any  manner  interfering  with  any  person  who  shall 
apply  to  your  orator  for  employment,  by  the  use  of  threats  of 
personal  violence,  or  by  the  display  of  banners  in  any  manner 
intended  to  intimidate  your  orator's  employes,  or  by  any  other 
manner  whatsoever,  which  may  be  calculated  to  terrorize  or 
alarm  the  employes  of  your  orator,  in  any  manner  or  form 
whatsoever;  that  the  said  defendants  and  their  confederates, 
and  any  one  else  combining  with  them  for  the  illegal  purposes 
aforesaid,  be  enjoined,  restrained  and  inhibited  from  enticing 
or  causing,  by  the  means  and  agencies  hereinbefore  mentioned, 
any  of  the  employes  of  your  orator  to  quit  and  abandon  your 
orator's  work ;  that  the  said  defendants,  their  confederates  and 
associates,  may  be  enjoined  from  congregating  on  or  about  the 
premises  of  your  orator,  in  the  manner  and  for  the  purposes 
hereinbefore  specified,  and  that  the  said  defendants,  their  con- 
federates and  associates,  be  inhibited  and  enjoined  from  lead- 
ing or  conducting  any  body  or  bodies  of  men  on,  to  or  near  the 
premises  of  your  orator,  for  the  purpose  of  enticing  or  caus- 
ing your  orator's  employes  to  quit  work  for  your  orator  in 
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the  manner  and  bv  the  means  hereinbefore  specified,  or  to  in 
any  way  interfere  with  your  orator's  employes  by  the  use  of 
threats  or  any  method  of  intimidation  or  coercion,  and  from 
in  any  way  interfering  with  the  business  of  your  orator,  as 
hereinbefore  set  forth  in  your  orator's  bill,  and  that  the  said 
defendants,  their  confederates  and  associates  may  be  enjoined, 
restrained  and  inhibited  from  endeavoring  to  procure  or  entice 
your  orator's  said  employes  to  abandon  their  work  in  its  mines 
and  upon  its  premises,  by  the  use  of  threats  and  offers  of  per- 
sonal violence  of  any  kind  or  character,  as  hereinbefore  set 
forth ;  and  that  the  said  defendants,  their  confederates  and  as- 
sociates may  be  enjoined  and  inhibited  from  in  any  manner 
unlawfully  interfering  with  your  orator's  employes  in  passing 
to  and  from  their  work  in  and  on  and  near  your  orator's  prem- 
ises, as  they  must  do  from  time  to  time  and  from  day  to  day 
in  the  prosecution  of  their  said  work. 

And  grant  unto  your  orator  such  other,  further  and  general 
relief  as  to  equity  may  seem  meet,  and  as  in  duty  bound,  your 
orator  will  ever  pray,  etc. 

M C Companj', 

C W D ,  •      By  Counsel.*" 

Solicitor  for  the  Plaintiff. 

(Here  append  the  proper  affidavit  for  the  verification  of  an 
injunction  hill.) 

80  We  here  append  the  following  boots    and    shoes    in    the    different 

form  of  a  bill  for  injunction  to  re-  branches   thereof;    that   he    carries 

strain  laborers  from  displaying  ban-  on,  and  has  carried  on,   said   busi- 

ners  in  front  of  plaintiff's  business  ness  on  Monroe  street  in  said  Lynn, 

to  his  detriment  and  injury,  taken  in  a  factory  which  is  his  property, 

from  the  record  in  the  case  of  Sher-  that  heretofore,  to  wit,  on  the  first 

ry  vs.  Perkins,  147  Mass.  212,  17  N.  day  of  January,  A.  D.  1887,  for  the 

E.  Rep.  307,  9  Am.  St.  Rep.  689.  benefit  of  the  operatives  in  his  em- 

First.  And  your  complainant  says  ploy  as  aforesaid,  he  admitted  them 

that  he  is  and  has  been  for  a  great  to  a  certain  share  of  the  profits  of 

many  years  in  the  business  of  man-  said   business,   by   permitting   them 

ufacturing  boots  and  shoes  in  Lynn  to  invest  in  said  business  such  sums 

in  our  county  of  Essex,  and  as  such  of   money    as    they   might   individ- 

manufacturer   he   employs    a   great  ually  desire  to  invest  in  said  busi- 

many   operatives   who   are   engaged  ness,   and   were   to   receive  thereon 

by  him  in  the  manufacture  of  said  a  certain  portion  of  the  profits  in 
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No.    139. 
§959.     Bill  of  interpleader. 

(After  the  usual  caption  and  address.) 

Your  orator,  A.  B.,  respectfully  represents  to  your  honor, 

that  on  the  - — —  day  of ,  18 ,  your  orator  purchased 

of  one*  C.  D.,  one  of  the  defendants  hereinafter  named,  twa 


proportion  to  the  amount  of  money 
that  they  had  invested  in  said  busi- 
ness, and  in  addition  to  wages  paid 
them  for  labor  in  said  business; 
said  operatives  were  in  no  way  re- 
sponsible for  any  of  the  losses  met 
in  said  business,  if  any,  and  were 
in  no  way  liable  for  any  liability 
of  said  business,  but  were  simply 
to  receive  said  per  cent,  of  the 
profits  from  your  complainant;  and 
that  said  operatives  in  the  differ- 
ent branches  of  labor  in  the  manu- 
facture of  boots  and  shoes  for  the 
complainant  as  aforesaid,  were  to 
fix  the  prices  which  were  to  be 
paid  in  the  different  branches,  and 
the  complainant  upon  his  part 
agreed  to  pay  said  prices,  and  that 
thereupon  a  great  many  of  his  said 
employees  entered  into  said  arrange- 
ment with  him,  and  the  prices  for 
the  making  of  the  different  parts  of 
the  work  were  fixed  and  agreed 
upon  among  themselves  by  said 
operatives,  and  by  your  complain- 
ant, and  your  complainant  contin- 
ued to  carry  on  his  said  business 
without  any  trouble  or  annoyance 
from  any  person  or  persons  under 
said  arrangement. 

Second.  And  your  complainant 
further  shows  that  there  is  a  certain 
association  in  said  Lynn,  called  the 
Lasters'  Protective  Union,  which  is 
a  voluntary  association  and  coih- 
posed  of  persons  who  work  upon 
one   branch    of   the   boot   and    shoe 


business,  to  wit,  in  lasting  &aid 
boots  and  shoes,  and  that  said  de- 
fendant, Charles  E.  Perkins,  is 
president  of  the  said  voluntai-y  as- 
sociation, and  the  said  Charles  H. 
Leach  is  secretary  of  said  voluntary 
association. 

Third.  And  your  ■  complainant 
further  shows  that  on  the  fifth  daj' 
of  January,  1887,  the  defendant 
Leach,  acting  for  himself  and  the 
defendant  Perkins,  called  upon  your 
complainant  with  reference  to 
the  prices  for  labor  that  he  was 
paying  and  was  going  to  pay '  his 
lasters,  and  your  complainant  then 
and  there  stated  to  said  Leach  that 
he  had  nothing  to  do  with  the 
prices;  that  the  prices  were  to  be 
fixed  by  the  men  engaged  in  that 
branch  of  the  business,  and  that  he 
should  pay  whatever  prices  should 
be  agreed  upon ;  and  the  defendant 
Leach  thereupon  left  your  complain- 
ant, and  from  said  time  until  the 
eighth  day  of  January  there  was 
no  trouble  between  your  complain- 
ant and  his  employees  who  were 
lasting  in  his  said  factory;  that  on 
the  eighth  day  of  January  certain 
of  the  lasters  in  his  employ,  with 
the  concurrence,  and  in  fact  at  the 
instigation  of  the  said  dpfendant=i 
and  other  members  of  said  associa- 
tion not  known  to  your  complain- 
ant, gave  notice  of  their  intention 
to  leave  the  employ  of  your  complain- 
ant, that  they  were  compelled  to  do 
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horses,  for  which  he  promised  to  pay  the  said  C.  D.  the  sum  of 
■ — ■ —  dollars,  and  gave  his  note  therefor,  payable  to  the  said 
C.  D.  — ■ —  after  date;  that  at  the  time  of  such  purchase  the 
said  C.  D.  represented,  and  still  insists,  that  he  was  the  owner 


so  by  reason  of  statements  made  to 
them  by  the  said  defendants  and 
other  members  of  the  association 
a^  aforesaid,  and  that  they  did  not 
dare  to  work  for  him  on  account  of 
said  Perkins,  Leach  and  other  mem- 
bers of  the  association;  and  there- 
upon said  employees  who  were  en- 
gaged at  said  time  in  the  work  of 
lasting  shoes  for  your  complainant, 
left  his  employ. 

Fourth.  And  your  complainant 
further  shows  that  there  were  at 
that  time,  in  fact,  many  persons 
competent  and  willing  to  take  sit- 
uations vacated  by  the  employees 
who  had  so  left  your  complainant's 
employ,  but,  in  order  to  prevent  and 
intimidate  sufch  persons  from  enter- 
ing into  engagement  with  your  com- 
plainant for  carrying  on  his  said 
business,  and  to  prevent  and  in- 
timidate the  employees  who  had 
quitted  your  complainant's  employ 
from  re-engaging  themselves,  the 
defendants,  with  the  assent  and  con- 
currence of  the  members  for  the 
time  being  of  said  association,  and 
out  of  moneys  contributed  by  the 
association  for  that  purpose,  on 
said  eighth  day  of  January  pub- 
lished and  caused  to  be  carried  in 
front  of  your  complainant's  fac- 
tory by  a  boy  hired  by  the  defend- 
ants and  paid  from  the  moneys  of 
the  said  association,  a  certain  pla- 
card bearing  the  following  inscrip- 
tion :  "  Lasters  are  requested  to 
keep  away  from  P.  P.  Sherry.  Per 
order  L.  .P.  U." 

Fifth.  And  your  complainant 
says  that  in  consequence  of  said 
hanner    appearing   in    front   of   his 


factory,  large  crowds  of  people 
were  gathered  together  whenever 
the  men  in  his  employ,  and  who 
were  engaged  in  the  business  of 
lasting  shoes,  left  their  work;  and 
among  said  crowds  were  many  mem- 
bers of  said  association  whose 
names  are  unknown  to  your  com- 
plainant; and  that  said  crowds  be- 
ing so  gathered,  and  when  his  men, 
in  his  employ,  as  aforesaid,  left  his 
factory  to  return  to  their  homes, 
they  were  set  upon,  beaten  and  in- 
jured, and  threatened  with  great 
bodily  injury  and  harm,  if  they 
should  continue  in  the  employ  of 
your  complainant;  and  many  were 
compelled  by  said  members  of  said 
association  to  go  to  the  hall  then 
and  there  occupied  by  said  associa- 
tion and  were  then  and  there 
threatened  by  bodily  injury  by  said 
defendants  Perkins  and  Leach,  and 
other  members  of  said  association, 
if  they  continued  in  the  em- 
ploy of  your  complainant;  and 
the  said  Leach,  as  your  complain- 
ant is  informed  and  believes, 
acting  for  himself  and  as  secretary 
of  said  association,  with  two  other 
members  of  said  association,  whose 
names  are  unknown  to  your  com- 
plainant, on  the  twenty-sixth  day 
of  said  January,  called  upon  one 
Hamilton  Wright,  who  was,  then 
and  there,  in  the  employ  of  your 
complainant,  and  engaged  in  last- 
ing shoes  in  said  employ,  and 
threatened  the  said  Wright  with 
bodily  injury  and  harm  if  he  con- 
tinued to  remain  in  the  employ  of 
said  complainant,  and  by  threats 
and     intimidations     endeavored     to 
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of  said  property,  and  had  good  right  to  sell  the  same  to  your 
orator,  and  to  accept  the  said  notes  therefor. 

And  your  orator  further  represents,  that  afterwards,  on  the 


day  of 


18- 


one  E.  r.,  a  defendant  hereinafter 


compel  him  to  leave  the  employ  of 
your  complainant  and  to  leave  said 
city,  and  the  said  Leaeh,  as  your 
complainant  is  informed  and  be- 
lieves, acting  for  himself  and  in  be- 
half of  the  said  association,  and 
witn  divers  other  members  of  said 
association,  who  are  unknown  to 
your  complainant,  on  the  thirty- 
first  day  of  January  endeavored  by 
threats  and  intimidations  to  pre- 
vent one  Doyle,  who  was,  then  and 
there,  in  the  employ  of  your  com- 
plainant as  a  laster,  to  leave  said 
employ,  threatening  his  life  if  he 
did  not  do  so;  and  the  said  defend- 
ants, Perkins  and  Leach,  and  other 
members  of  said  association,  who 
are  unknown  to  your  complainant, 
on  divers  other  days  and  times  be- 
tween the  eighth  day  of  January 
and  the  filing  of  this  bill  of  com- 
plaint, have  threatened  bodily  harm 
and  injury  to  divers  other  men  in 
the  employ  of  your  complainant,  or 
who  were  willing  to  enter  into  the 
employ  of  your  complainant,  and 
by  force  and  intimidation  have  en- 
deavored to  prevent  your  complain- 
ant from  securing  men  competent 
and  vsdlling  to  work  as  lasters  in 
his  said  factory. 

Sixth.  And  your  complainant  fur- 
ther says  that,  on  the  eleventh  day 
of  February,  one  .Jeremiah  Meirs, 
who  was,  then  and  there,  employed 
by  your  complainant  as  a  laster, 
was  followed  by  persons  instigated 
by  the  acts  of  the  defendants  and 
other  members  of  the  association, 
and  was  beaten,  injured  and  con- 
finerd  to  his  house  as  the  result  of 
the   injuries  received,  as  aforesaid. 


and  is  afraid  to  work  again  for 
youi-  complainant,  although  he  is 
anxious  and  willing  to  do  so,  on 
account  of  the  acts  of  said  defend- 
ants and  other  members  of  said 
association;  and  on  February  twen- 
ty-third the  said  Leach,  as  your 
complainant  is  informed  and'  be- 
lieves, threatened  one  Barrett,  who 
was  in  the  employ  of  your  com- 
plainant as  a  laster,  with  bodily 
harm  if  he  continued  to  remain  in 
said  employ,  and,  by  threats  and 
,  intimidations,  endeavored  to  force 
him  to  leave  said  employ. 

And  your  complainant  further 
shows  that  on  the  seventeenth  day 
of  April  last  past  one  William  Mc- 
Dermott,  who  was  in  the  employ  of 
your  complainant  as  a  laster,  was 
compelled  by  certain  members  of 
said  association  whose  names  are 
unknown  to  your  complainant  to 
go  to  the  hall  then  and  there  occu- 
pied by  said  association,  and  the 
said  members  of  said  association, 
together  with  the  said  Leach,  did 
then  and  there  threaten  him,  the 
said  McDermott,  that  if  he  con- 
tinued to  work  for  said  Sherry  that 
he  would  be  fixed  the  same  as  the 
other  men  had  been  who  had  worked 
for  said  Sherry,  meaning  thereliy 
the  men  who  had  been  assaulted  i 
that  the  said  McDermott  was  then 
and  there  intimidated  from  work- 
ing for  said  Sherry  and  then  and 
there  left  his  employ  on  account  of 
said  intimidations   as  aforesaid. 

Seventh.  And  the  said  banner  and 
acts  of  the  said  defendants  were 
part  of  a  scheme  of  the  defendants, 
and    the    said    association,    whereby 
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named,  made  known  and  claimed,  and  still  insists  and  claims, 
that  he,  the  said  E.  F.,  was  at  the  time  of  said  sale  the  real 
owner  of  the  propertj-,  and  that  the  said  C.  D.  was  not  the 
owner  thereof  as  he  pretended  to  your  orator,  but  was  merely 


by  threats  and  intimidations,  to 
prevent  persons  from  hiring  them- 
selves to,  or  accepting  work  from, 
your  complainant,  and  there  were 
divers  persons  in  and  in  the  vicinity 
of  Lynn  and  elsewhere,  who,  by  rea- 
son of  such  notices  and  the  liabili- 
ties under  which  they  would  place 
them  in  regard  to  said  association, 
were  intimidated  and  prevented 
from  hiring  themselves  to  your 
complainant. 

Eighth.  And  your  complainant 
further  shows,  that  for  the  pur- 
pose of  intimidation  and  prevent- 
ing men  from  entering  upon  the 
employ  of  your  complainant,  the 
said  defendants  continued  to  have 
said  banner  carried  in  front  of  his 
said  factory  from  the  said  fifth  day 
of  January  until  the  twenty-second 
day  of  March  last  past,  when  the 
said  defendants,  in  order  to  pre- 
vent persons  from  entering  into  en- 
gagement with  your  complainant 
for  carrying  on  his  business,  and  to 
prevent  men  who  had  formerly 
worked  as  lasters  for  your  com- 
plainant and  who  had  left  on  ac- 
count of  the  acts  of  the  defendants 
and  on  account  of  the  threats  and 
intimidations  used  by  the  said  de- 
fendants, and  for  the  purpose  of  de- 
ceiving the  same,  and  with  the  as- 
sent and  concurrence  of  the  mem- 
bers for  the  time  being  of  the  said 
association,  and  out  of  moneys  con- 
tributed by  the  association  for  that 
purpose,  published  and  caused  to  be 
carried  by  a  boy  employed  by  said 
defendants  for  said  association,  and 
paid  out  of  the  money  of  said  asso- 
ciation,   a    certain    placard    of    the 


tenor  following :  "  Lasters  on  a 
strike;  all  lasters  are  requested  to 
keep  away  from  P.  P.  Sherry's  until 
the  present  trouble  is  settled.  Per 
order  L.  P.  U." 

Ninth.  And  your  complainant 
further  shows  that  there  is  no 
strike  in  his  business  and  there  is 
no  trouble  between  himself  and  his 
employees,  but  the  said  defendants 
and  other  members  of  said  associa- 
tion have  caused  said  banner  to  be 
published  and  carried  for  the  pur- 
pose of  deceiving  the  public  and  for 
the  purpose  of  intimidating  and 
preventing  many  competent  per- 
sons who  are  willing  to  take  sit- 
uations in  the  employ  of  your  com- 
plainant as  lasters,  from  hiring 
themselves  to,  or  accepting  work 
from,  your  complainant. 

Tenth.  And  your  complainant 
has  remonstrated  with  the  said  de- 
fendants and  other  members  of  said 
association  against  the  continuance 
of  said  banners  and  placards,  but 
the  said  defendants  and  other  mem- 
bers of  the  said  association  not 
known  to  your  complainant,  for  the 
purpose  of  injuring  your  complain- 
ant in  his  business  and  for  the  pur- 
pose of  depriving  him  of  the  riglits 
of  carrying  on  his  business  and 
employing  whomsoever  he  may  sre 
fit,  and  for  the  purpose  of  intimi- 
dation and  threatening,  and  for  the 
purpose  of  exciting  riot  and  dis- 
turbances in  front  of  his  factory,  in- 
sisted, and  still  insist,  upon  keeping 
said  banner  or  placard  exposed  to 
public  view  in  front  of  the  factory 
of  your  complainant;  whereby,  by 
reason  of  all  the  acts  of  all  the  said 
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the  agent  for  the  said  E.  F.  in  making  the  said  sale  to  your 
orator;  and  that  the  said  C.  D.  had  no  authority  to  take  said 

notes  in  his  own  name ;  and  that  the  said  sum  of dollars 

was  due  and  payable  to  him,  the  said  E.  F.,   and  not  to  the 


defendants  and  the  association  as 
aforesaid^  they  have  in  fact  iutimi- 
uated  and  prevented  persons  from 
hiring  themselves  to,  and  accepting 
work  and  employment  from,  youi- 
complainant;  they  have  caused  cer- 
tain persons  in  the  employ  of  your 
complainant  to  be  put  in  fear  of 
great  bodily  harm  and  injury,  and 
the  persons  so  in  his  employ  are  in 
danger  of  bodily  injury  and  of  their 
lives,  and  are  being  constantly 
threatened  by  said  defendants  and 
other  members  of  said  association 
unknown  to  your  complainant,  and 
by  persons  instigated  by  the  afore- 
said acts  of  the  defendants  and  said 
other  members  of  said  association. 

Eleventh.  And  your  complainant 
further  shows  that  the  business  car- 
ried on  by  him  is  of  considerable 
magnitude  and  the  good-will  there- 
of is  of  great  value ;  that  it  is  essen- 
tial to  the  maintenance  of  said 
business  that  he  should  be  able  to 
continue  in  the  same  without  stop- 
pages; that  he  receives  orders  for 
the  manufacture  of  his  products 
which  must  be  delivered  within  cer- 
tain times,  and  if  he  should  be 
unable  to  carry  out  his  contract, 
he  would  be  put  to  great  loss  and 
damage,  and  the  people  in  his  em- 
ploy and  dependent  upon  him  for 
wages  and  for  a  share  of  the  profits 
of  his  business,  would  be  injured 
and  the  same  would  be  injured, 
and  in  addition  to  said  loss  arising 
from  cessation  of  work,  the  good- 
will of  his  business  would  be  greatly 
diminished  in  value  and  his  prop- 
erty would  suffer  great  damage. 

Ttnelfth.  And    your    complainant 


further  shows  that  he  manufactures, 
in  competition  with  others,  a  cer- 
tain line  and  grade  of  boots  and 
slices,  and  that  he  has  certain  cus- 
tomers whose  orders  he  is  obliged 
to  fill  from  time  to  time  as  he  re- 
ceives them,  and  by  the  acts  of  tlie 
defendants  and  of  the  association, 
he  is  prevented  from  carrying  out 
said  orders  as  fully  and  as  effectual- 
ly as  he  might  do  if  not  interfered 
with  and  injured  by  their  said 
acts;  and  if  said  acts  of  the  defend- 
ants and  said  association  are  per- 
mitted, he  will  lose  said  orders  and 
customers  for  his  products,  and  his 
business  will  be  irreparably  injured 
and  destroyed,  and  the  value  of  his 
property  severely  diminished  and 
put  in  jeopardy  of  being  entirely 
lost. 

Thirteetith.  And  your  complain- 
ant therefore  prays  that  the  defend- 
ants Perkins  and  Leach,  as  well  on 
their  own  behalf  as  on  behalf  of 
all  members  of  the  association,  their 
servants  and  agents,  may  be  re- 
strained from  printing  or  publish- 
ing any  placards,  banners  or  adver- 
tisements similar  to  those  already 
set  forth,  or  of  the  like  effect,  and 
of  having  the  same  carried  as  above 
set  forth,  or  use  any  other  methods 
whereby  the  property  of  your  com- 
plainant, or  his  business,  or  the  in- 
terests of  those  in  his  employ,  might 
be  damnified  or  injured,  or  where- 
by any  persons  may  be  unlawfully 
hindered  from  working  in  your  com- 
plainant's factory  or  from  hiring 
themselves  to,  or  accepting  work 
from,  your  complainant;  and  that 
the  defendants  may  be  compelled  to 
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said  C.  D. ;  and  then  and  there  notified  your  orator  in  writing, 
not  to  pay  the  amount  of  said  purchase  money  to  the  said  C.  D. 
Your  orator  further  represents  that  the  said  E.  F.  has  com- 
menced an  action  at  law  against  your  orator,  in  the  — —  court 


pay  the  costs  of  this  suit;  and  for 
such  other  and  further  orders  and 
decrees  in  the  premises  as  justice 
requires. 

We  also  subjoin  another  form 
taken  from  the  original  papers  in 
the  case  of  Vegelahn  vs.  Guntner, 
167  Mass.  92,  44  N.  B.  Nep.  1077, 
57  Am.  St.  Kep.  443: 

First.  And  the  plaintiff  says  that 
he  is  at  present  and  has  been  for 
many  years,  engaged  in  business  aa 
a  manufacturer  of  parlor  suits, 
lounges,  student  chairs,  furniture, 
couches,  etc.,  in  the  premises  num- 
bered 141,  143,  145  and  147  North 
street  in  said  Boston,  and  employs 
a  large  number  of  men  in  carrying 
on  his  said  business  in  said  prem- 
ises; that  there  are  in  said  Boston 
certain  associations  called  "  The  In- 
ternational Furniture  Workers' 
Union  of  America,"  and  "  The  Wood 
Workers'  Local  Union,"  Nos.  24  and 
53,  composed  of  persons  engaged  in 
similar  occupations  to  that  of  the 
defendants,  of  which  the  said  de- 
fendant, George  M.  Guntner,  is 
agent. 

Second.  That  on  or  about  October 
11,  1894,  he  received  a  communica- 
tion from  the  defendant  unions,  a 
copy  whereof  is  hereto  annexed  and 
marked  "A." 

Third.  That  on  or  about  Wednes- 
day, November  21,  1894,  without 
notice  and  without  warning,  all  of 
the  individual  defendants,  except 
the  said  George  M.  Guntner,  struck 
and  left  the  plaintiff's  employment 
and  premises  in  a  body. 

Fourth.  That  since  said  Novem- 
ber 21^  1894,  he  has  endeavored  to 


carry  on  his  said  business  in  said 
premises  and  to  employ  other  men 
to  fill  the  places  of  said  defendants, 
but  that  the  said  defendants,  their 
agents  and  servants,  have  wilfully 
and  maliciously  continuously  pa- 
trolled the  streets  in  front  of  said 
premises  in  groups  and  squads,  and 
have  used  indecent  language  and 
epithets  and  vile  language  to  those 
working  in  his  employ  in  the  places 
made  vacant  by  the  defendants,  that 
they  have  wilfully  and  maliciously 
blocked  up  the  doorway  and  en- 
trance of  his  said  premises,  and 
there  intercepted,  interfered  with, 
and  intimidated  persons  who  de- 
sired to  visit  the  factory  and  prem- 
ises aforesaid  for  the  purpose  of 
engaging  in  the  employment  of  the 
plaintiff,  and  for  the  purpose  of 
trading  with  the  plaintiff;  that 
they  have  wilfully  and  maliciously 
intimidated  and  threatened  the  par- 
ties whom  he  has  employed  as  afore- 
said to  their  said  places,  with  bod- 
ily harm  if  they  continued  in  the 
plaintiff's  employment,  and  have 
caused  certain  new  men  employed  as 
aforesaid  to  leave  the  employment 
of  the  plaintiff  and  said  premises. 

Fifth.  That  the  said  defendants, 
their  agents  and  servants,  have 
notified  the  insurance  companies 
that  the  property  there  was  in  dan- 
ger, and  have  attempted  to  effect  a 
cancellation  of  the  insurance  car- 
ried by  the  plaintiff  on  his  stock  of 
goods;  that  they  have  followed  the 
delivery  team  of  the  plaintiff  in 
divers  places  and  cities,  have  been 
to  several  customers  of  the  plaintiff 
and  threatened  to  injure  said  cus- 
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of  the  county  of ,  to  recover  the  purchase  money  due  on 

said  property,  and  that  the  said  C  D.  is  now  threatening  to 
bring  suit  against  your  orator,  on  the  said  promissory  note. 

Your  orator  further  represents  that  he  has  always  been  will- 
ing to  pay  the  amount  of  such  purchase  money  to  such  person 
or  persons  as  should  be  lawfully  entitled  to  receive  the  same, 
and  to  whom  he  could  pay  the  same  in  safety;  and  he  hereby 
offers  to  bring  the  same  into  court,  as  the  court  shall  direct. 

And  your  orator  further  represents,  that  he  does  not  in  any 


tomers  of  the  plaiutiflf  and  their 
business  if  they  continued  to  trade 
■with  the  plaintiff,  and  generally  to 
injure  the  said  plaintiff  in  his  said 
business,  and  to  prevent  his  con- 
tinuing to  carry  on  said  business; 
that  said  defendants,  their  agents 
and  servants,  have  been  and  are  a 
veritable  nuisance  and  obstruction 
to  persons  traveling  on  said  street, 
and  to  persons  in  the  employ  of  the 
plaintiff  and  to  persons  intending  to 
trade  with  the  plaintiff  at  his  said 
premises.  And  all  acts  of  defend- 
ants are  a  part  of  a  scheme  to  pre- 
vent persons  from  entering  the  em- 
ployment of  the  plaintiff  and  from 
continuing  in  said  employment,  and 
in  like  manner,  to  prevent  other 
persons  from  entering  into  such  em- 
ployment. 

Sixth.  That  the  business  carried 
on  by  the  plaintiff  is  a  large  one, 
and  the  good-will  is  of  considerable 
value,  in  both  of  which  the  plain- 
tiff has  already  been  injured;  and 
if  the  defendants  are  permitted  to 
continue,  both  said  business  and 
said  good-will  would  be  further  se- 
riously injured  and  destroyed. 

Wherefore,  the  plaintiff  prays 
that  an  injunction  issue  from  this 
honorable  court,  strictly  enjoining 
and  restraining  the  said  respond- 
ents, and  all  and  every  person  be- 
fore named,  (o  desist  and  refrain 
from  visiting  the  said  factory  and 


said  premises  occupied  by  the  plain- 
tiff, or  causing  any  other  person  or 
persons  to  visit  said  factory  and 
said  premises,  or  from  stopping  or 
remaining  in  the  vicinity  of  said 
factory  and  said  premises,  for  the 
purpose  of  interferiug  with  the 
workmen  of  the  plaintiff  or  any 
person  who  may  desire  to  visit  the 
factory  or  premises  of  the  plaintiff 
for  the  purpose  of  engaging  in  the 
employment  of  the  plaintiff;  or  by 
intimidation,  insults  or  threats,  in- 
ducing any  person  in  the  employ- 
ment of  the  plaintiff,  to  leave  such 
employment;  or  by  intimidation,  in- 
sults or  threats  inducing  any  person 
to  refrain  from  entering  into  the 
employment  of  the  plaintiff ;  and  that 
the  defendant  and  all  members  of  the 
association  from  any  and  all  acts  or 
the  use  of  any  methods,  within  or 
in  the  immediate  vicinity  of  tho 
plaintiff's  said  factory  and  said 
premises,  which  will  tend  to  hinder, 
impede  or  obstruct  the  plaintiff  ir 
the  transaction  of  the  business  of 
the  plaintiff  at  said  factory  and  in 
said  premises ;  or  hinder,  intimidate 
or  annoy  the  workmen  of  the  plain- 
tiff as  they  visit  said  factory  and 
premises  or  depart  from  the  same, 
and  from  annoying  and  intimidat- 
ing persons  who  may  desire  to  work 
in  the  plaintiff's  premises;  and  for 
such  further  relief  as  to  this  honor- 
able court  shall  seem  just  and  meet. 
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respect  collude  with  either  of  the  said  named  defendants,  touch- 
ing the  matters  in  controversy  in  this  cause;  nor  is  he  in  any 
manner  indemniiied  by  the  defendants,  or  either  of  them;  nor 
has  he  exhibited  this,  his  bill  of  interpleader,  at  the  request  of 
the  defendants,  or  either  of  them,  but  merely  of  his  own  free 
will  and  to  avoid  being  molested,  vexed  and  harassed  touching 
the  matters  contained  herein. 

Your  orator  therefore  prays  that  the  said  C.  D.  and  E.  F. 
may  be  made  parties  defendant  to  this  bill,  and  full  and  direct 
answer  make  to  the  same ;  and  that  the  defendants  ipay  sever- 
ally set  forth  to  which  of  them  the  said  svim  of does  of 

right  belong,  and  is  payable,  and  how  in  particular  they  make 
out  their  claim  thereto ;  and  that  the  defendants  may  inter- 
plead, and  settle  and  adjust  their  said  demands  between  them- 
selves ;  your  orator  being  willing  and  desirous,  and  agreeing, 
that  the  said  sum  may  be  paid  to  such  of  them  to  whom'  the 
same  shall,  in  the  judgment  of  the  court,  appear  of  right  to  be- 
long; and  that  your  orator  may  be  at  liberty  to  bring  and  pay 

the  said  sum  of dollars  into  this  honorable  court,  which 

your  orator  hereby  offers  to  do,  for  the  benefit  o£  such  of  the 
defendants  who  shall  appear  to  be  entitled  thereto,  and  subject 
to  the  further  order  of  the  court ;  and  that  the  defendant,  E.  ¥., 
may  be  restrained  by  the  injunction  of  this  court,  from  pro- 
ceeding against  your  orator  in  the  said  action  at  law  for  the 
purchase  money  of  said  property,  and  that  all  the  defendants 
may   be   restrained   from   commencing  any   action   or    actions 

against  your  orator  for  the  recovery  of  the  said  sum  of  

dollars,  or  touching  any  matters  or  things  aforesaid ;  and  that 
the  said  C.  D.  may  be  decreed  to  deliver  the  said  promissory 
note  to  your  orator  to  be  canceled;  and  that  your  orator  may 
have  such  other  and  further  relief  in  the  premises  as  equity 
may  require,  and  to  your  honor  shall  seem  meet. 

J.  L.,  A.  B.,     , 

Solicitor  for  the  Plaintiff.  By  Counsel."' 

(Add  affidavit  as  in  No.  266.) 

81  See  Puterbaugh's  Ch.  PI.  and 
Pr.  (2  ed.),  p.  342,  from  which  the 
above  form  is  taken. 
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Wo.   140. 

§960.     Of  committee  of  insane  persons  to  sell  such  person's  estate. 

(After  the  title  of  the  cause,  mutatis  mutandis,  as  shown  in 

No.  ^.) 

Yoiar  orator,  A B ,  committee  of  C D ,  an 

insane  person,  complaining,  sheweth : 

1st.     That   upon    proceedings    duly   had   before   ,    a 

Justice  of  the  Peace  within  and  for  the  County  of ,  in  said 

State,  the  said  C D was  duly  adjudged  insane  and 

committed  to  the  asylum,  as  will  more  fully  and  at  large  ap- 
pear from  the  records  of  said  proceedings,  a  copy  of  which  is 
herewith  filed  as  an  exhibit,  marked  "  Exhibit  l^o.  1,"  and 
made  part  hereof ;  that  subsequently  your  orator  was  appointed, 

gave  bond  and  qualified,  as  the  committee  of  the  said  C 

T)— ,  which  will  more  fully  appear  from  the  record  thereof, 

an  attested  copy  of  which  is  herewith  filed  as  an  exhibit, 
marked  "  Exhibit  ITo.  2,"  and  made  part  of  this  bill. 

2nd.     Your  orator   further   sheweth   unto  your  honor  that 

the  said  C D is  the  owner  in  fee  simple  of  a  certain 

parcel  of  land  situate  in  (here  describe  the  same)  j  that  the  only 

personal  property  or  estate  owned  by  the  said  C D 

consists    of   (here   describe   the  same) ;  that   the   said    C 

D is  now  confined  in  the  Second  Hospital  for  the  Insane 

in  Spencer,  in  the  county  of  Eoane,  State  of  West  Virginia ; 
that  no  one  is  interested  in  the  said  real  estate  except  the  said 
insane  person  himself. 

3rd.  Your  orator  here  sheweth  unto  the  court  that  a  sale 
of  the  aforesaid  tract  of  land  would  promote  the  interests  of 
the  said  insane  person  because,  as  your  orator  avers  (here  state 
the  facts  or  grounds  relied  on  to  show  that  the  interests  of  said 
insane  person  would  be  promoted  by  said  sale). 

4th.  Your  orator  further  sheweth  unto  the  court  that  the 
rights  of  no  person  will  be  violated  by  a  sale  of  the  said  real 
estate. 

Your  orator  therefore  prays  that  the   said   C D 

may  be  made  a  party  defendant  to  this  suit;  that  a  suitable 
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person,  be  appointed  guardian  ad  litem  for  the  said  insane 
person ;  that  the  said  guardian  ad  liiem  be  required  to  answer 
this  bill  under  oath ;  that  the  said  tract  of  land  be  sold  and 
the  proceeds  of  sale  invested  for  the  benefit  of  said   C — ■ — ■ 

D as  the  court  may  direct;  that  all  proper  orders  and 

decrees  may  be  made  and  accounts  and  inquiries  directed, 
and  for  such  other  further  and  general  relief  as  the  nature  of 
the  case  may  require  or  seem  proper  in  the  premises.     And 

your  orator  will  ever  pray,  etc.  A B , 

Committee  of  C D , 


K Q C ,  By  Counsel.^' 

(Append  affidavit  as  in  No.  259.) 


No.  141. 

§961.     To  impeach  a  decree  on  the  ground  of  fraud. 

(After  the  usual  caption,  address  and  commencement.) 
That  T B ,  deceased,  your  orator's  late  father,  dur- 
ing his  life,  and  on  or  about  the  day  of  ,  18 , 

was  seized  in  his  demesne,  as  of  fee,  of  and  in  the  real  estate 
hereinafter  particularly  described ;   and  by   indenture   of  that 

date,  made  between  the  said  T B ,  of  the  one  part, 

and  C D ,  the  defendants  hereinafter  named,  of  the 

other  part,  the  said  T B ,  in  consideration  of  $ , 

bargained,  sold  and  conveyed  unto  the  said  C D ,  his 

heirs  and  assigns,  all,  etc.  (describe  the  mortgaged  premises), 
subject  to  redemption  on  payment  of  the  said  principal  money 
and  lawful  interest  at  the  time  therein  mentioned,  and  long 
since  past;  as  by  said  indenture,  reference  being  thereto  had, 
will   more    fully   appear.      And   your  orator   further   sheweth 

that  the  said  T B departed  this  life  on  or  about  the 

day  of  ,   18 ,  leaving  this  plaintiff  his  heir-at- 

62  The  foregoing  bill  is  predicated  sons  under  disability,  and  the  case  of 

upon  the  statutes  of  the  Virginias,  Palmer  vs.  Garland's  Committee,  81 

which   are  almost  identical,  regard-  Va.  444. 
ing  the  ^ale  of  the  property  of  per- 
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law  and  only  child,  then  an  infant  under  twenty-one  years  of 
age;  that  is  to  say,  of  the  age  of  seven  years  or  thereabouts, 
him  surviving.     And  your  orator  further  sheweth,  that  during 

your   orator's  minority,   on  or  about  the  day  of  , 

18 ,  the  said  C D filed  his  bill  of  complaint  in 

this  honorable  court  against  the  plaintiff  for  a  foreclosure  of 
the  plaintiff's  right  and  equity  of  redemption  in  the  said 
mortgaged  premises ;  bvit  your  orator  was  not  represented  in 

such  bill  to  be  an  infant;  and  the  said  C D caused 

and  procured  one  L M ,  since  deceased,  who  acted  in 

the  management  of  the  affairs  of  your  orator's  said  father,  to 
put  in  an  answer  in  the  name  of  your  orator,  and  without 
ever  acquainting  your  orator,  or  any  of  his  friends  or  relations 
therewith ;  in  which  said  answer  a  much  greater  sum  was 
stated  to  be  due  from  your  orator  on  the  said  mortgage  se- 
curity to  the  said  C D ,  than  in  fact  was  really  owing 

him,  and  for  which  it  was  untruly  stated  that  the  mortgaged 
premises  were   an  insufficient   security.      And   in   consequence 

of  such  answer  being  put  in  the  said  C D afterwards, 

in  conjunction  with  the  said  L ]\I ,  on  or  about  the 

day   of  ,    18 ,   obtained   an    absolute   decree  of 

foreclosure  against  your  orator,  which  your  orator  has  only 
lately  discovered,  and  of  which  your  orator  had  no  notice, 
and  in  which  said  decree  no  day  is  given  to  your  orator,  who 
was  an  infant  when  the  same  was  pronounced,  to  show  cause 
against  it  when  he  came  of  age ;  as  by  the  said  proceedings, 
now  remaining  as  of  record  in  this  honorable  court,  reference 
being  thereto  had,  will  more  fully  appear.     And  your  orator 

further  sheweth  that  he,  your  orator,  on  the day  of 

last  attained  the  age  of  twent_y-one  years,  and  shortly  after- 
wards, having  discovered  that  such  transactions  had  taken  place 
during  'his  minqrdty,  as  aforesaid,  by  himself  and  his  agents, 

represented  the  same  to  the  said  C D ,  and  requested 

him  to  deliver  up.  possession  of  the  said  mortgaged  premises 
to  your  orator,  on  being  paid  the  principal  money  and  inter- 
est, if  any,  actually  and  fairly  due  thereon,  which  your  orator 
offered,  and  has  at  all  times  been  ready  to  pay,  and  which 
would  have  been   paid  by  the  personal  representatives  of  the 
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said  T B out  of  his  personal  assets  during  your  ora- 
tor's minority,  had  any  application  been  made  for  that  pur- 
pose.    And  your  orator   hoped  that  the   said   C D 

would  not  have  insisted  on  the  said  decree  of  foreclosure,  so 
fraudulently  obtained  as  aforesaid,  but  would  have  permitted 
your  orator  to   redeem  the   said  mortgaged   premises,    as   he 

ought  to  have  done.     But  now  so  it  is,  the  said  C D 

pretends  that  the  said  decree  of  foreclosure  was  fairly  and 
properly  obtained,  and  that  a  day  was  therein  given  your 
orator,  when  of  age,  to  show  cause  against  the  same,  and  that 
your  orator  has  neglected  to  do  so,  and  that  the  plaintiff  is 
neither  entitled  to  redeem,  or  to  travel  into  the  said  accounts ; 
whereas,  your  orator  charges  the  contrary  thereof  to  be  true, 
and  that  your  orator  only  attained  the  age  of  twenty-one  years 

on  the  day  of  ,   and  that  he  has   since   discovered 

the  matters  aforesaid  by  searching  in  the  proper  offices  of  this 
honorable  court;  and  your  orator  expressly  charges  that,  under 
the  circumstances  aforesaid,  the  said  decree,  so  fraudulently 
obtained  as  hereinbefore  mentioned,  ought  to  be  set  aside,  and 
your  orator  ought  not  to  be  precluded  thereby,  or  in  any  other 
manner,  from  redeeming  the  said  mortgaged  premises  of  which 

tlie  said  C D has  possessed  himself  by  such  means  as 

aforesaid. 

Your  orator  therefore  prays  that  the  decree  of  foreclosure 
made  for  the  reasons  and  under  the  circumstances  aforesaid, 
be  set  aside  and  declared  to  be  fraudulent  and  void ;  that  an 
account  may  be  taken  of  what,  if  anything,  is  now  due  to  the 
said  C D for  the  principal  and  interest  on  said  mort- 
gage; that  an  account  may  be  also  taken  of  the  rents  and 
profits  of  the  said  mortgaged  premises  which  have,  or  without 
his  willful  default,  might  have  been  received  by  or  on  behalf 

of  the  said  C T) ,  and  if  the  same  shall  appear  to  be 

more  than  the  principal  and  interest  on  said  mortgage,  then' 
that  the  residue  thereof  may  be  paid  over  to  your  orator,  and 
that  your  orator  may  be  at  liberty  to  redeem  the  said  mort- 
gaged premises,  on  the  payment  of  the  principal  and  interest, 

if  any  remain  due  on  said  security ;  that  the  said  C D 

may  be  decreed  on  being  paid  such  principal  sum  and  inter- 
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est,  to  deliver  up  possession  of  said  mortgaged  premises,  free 
from  all  incumbrances,  to  your  orator  or  as  he  shall  ap- 
point; and  grant  unto  your  orator  such  other  further  and  gen- 
eral relief  as  to  equity  may  seem  meet,  and  as  in  duty  bound 
he  will  every  pray,  etc. 


G- 


B- 


Solicitor  for  the  Plaintiff. 


By  Counsel.' 


83  The  foregoing  form  will  be 
found  in  Mitford  &  Tyler's  Equity 
PI.  568. 

It  is  well  settled  that  where  a  de- 
cree has  been  obtained  by  fraud  or 
collusion  between  the  parties  it  may 
be  impeached  by  an  original  bill 
filed  for  that  purpose.  Walker  vs. 
Day,  88  Baxt.  (Tenn.)  77;  Sanford 
vs.  Head,  5  Cal.  297;  Adair  vs. 
Cummins,  48  Mich.  375,  12  N.  W. 
Rep.  495;  Loomer  vs.  Wheelwright, 
3  Sandf.  Ch.  135,  7  Law  Ed.  800 
and  note.  Such  a  bill  may  be  filed 
without  leave  of  the  court  as  matter 
of  right,  Evans  vs.  Bacon,  99  Mass. 
213;  De  Louis  vs.  Meek,  2  Green 
(Iowa)  55;  Allen  vs.  Hawley,  66 
111.  174,  either  for  fraud  in  fact  or 
fraud  in  law.  Goochea  vs.  Green, 
102  111.  507;  Adair  vs.  Cummins, 
supra. 

As  to  the  essential  allegations  of 
a  bill  of  this  kind,  see  ante,  sec.  123. 

In  Springston  vs.  Morris,  47  W. 
Va.  50,  34  8.  E.  Rep.  766,  it  was 
contended  that  the  recitals  in  the 
decree  could  not  be  questioned,  coun- 
sel predicating  his  contention  upon 
the  case  of  State  vs.  Vest,  21  W. 
Va.  796 ;  but  the  court,  in  its  opin- 
ion, says  that  "  this  is  not  the  rule 
where  a  decree  is  directly  impeached 
for  fraud  or  surprise  in  its  procur- 
ment.  It  may  be  an  absolute  verity 
as  to  what  occurred  in  court  and 
was  there  recorded,  but  not  as  to 
the  recitals  therein  contained  as  to 
what   occurred   other    than   in   the 


presence  of  the  court,  at  the  time 
of  the  entry  of  the  decree.  Black 
Judgm.,  sec.  238.  If  such  rule  were 
to  be  held  good  in  all  cases,  no  de- 
cree could  be  impeached  for  fraud 
or  surprise;  and  yet  such  is  ordi- 
nary equity  jurisdiction.  2  Bart.  Ch. 
Pr.  (2d  ed.)  841.  The  doctrine  of 
the  absolute  verity  of  the  record 
must  always  yield  to  that  higher 
equitable  doctrine  that  fraud  viti- 
ates all  things.  '  It  is  the  just  and 
proper  pride  of  our  mature  system 
of  equity  jurisprudence  that  fraud 
vitiates  every  transaction;  and, 
however  men  may  surround  it  with 
forms  and  solemn  instruments,  pro- 
ceedings conforming  to  all  the  de- 
tails required  in  the  laws,  or  even 
by  the  formal  judgment  of  court,  a 
court  of  equity  will  disregard  them 
all,  if  necessary,  that  justice  and 
equity  may  prevail.'  Warner  vs. 
Blakeman,*  43  N.  Y.  507;  Freem. 
Judgm.,  see.  489.  The  proper  way 
in  which  to  attack  such  a  decree, 
when  the  object  is  merely  to  set 
aside  the  decree,  and  then  permit 
the  original  suit  to  continue  to 
final  hearing,  is  by  an  original  bill 
in  the  nature  of  a  bill  of  review. 
Manion  vs.  Fahy,  11  W.  Va.  482. 
So  the  plaintiff's  bill  must  be  re- 
garded. Sturm  vs.  Fleming.  22  W. 
Va.  404.  The  object  of  the  original 
part  of  the  bill  is  to  set  up  new 
matter,  not  in  the  record,  impeach- 
ing the  recitals  of  the  decree." 
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No.    142. 
§962.     In  a  suit  upon  a  lost  instrument. 

(After  the  usual  caption  and  address.) 

Your  orator,  complainiiig,  says,  that  on  the  day  of 

,  18 ,  the  defendant  C D executed  to  him 


his  two  several  bonds  bearing  date  on  the  day  and  year  last 
aforesaid,  each  in  the  sum  of  five  hundred  dollars,  payable 
in  one  and  two  years,  respectively,  with  interest  thereon  from 
date ;  that  these  two  notes  were  given  for  money  which  your 
orator  loaned  the  said  C D . 

Your  orator  further  says  that  there  has  been  nothing  what- 
ever paid  upon  the  said  notes,  and  that  they  are  now  due  and 
payable;  that  plaintiff  cannot  produce  the  said  notes;  that 
your  orator  has  made  diligent  search  for  the  said  notes  but  he 
is  unable  to  find  them,  and  your  orator  therefore  alleges  that 
the  said  notes  are  either  lost  or  destroyed. 

Your  orator  says  that  the  said  C D declines  to 

pay  the  said  notes,  and  insists  that  he  will- not  do  so  unless 
your  orator  can  produce  the  said  notes  and  surrender  them  to 
the  said  defendant,-  but  plaintiff  says  that  he  cannot  surrender 
said  notes  at  this  time  because  he  is  unable  to  find  and  pro- 
duce them. 

Your  orator  further  says  that  he  is  willing  to  indemnify  the 
said  defendant  against  all  damage  or  loss  by  reason  of  your 
orator's  being  unable  to  produce  and  surrender  the  said  notes, 
and  will  give  such  indemnity  at  any  time  that  the  same  may 
be  required  by  the  court,  and  will  give  such  surety  in  the  ex- 
ecution of  the  bond  of  indemnity  as  the  court  in  its  discre- 
tion may  require. 

Your  orator  therefore  prays  that  he  may  have  a  decree  set- 
ting up  and  establishing  said  bonds  as  a  valid  evidence  of  in- 
debtedness of  the  said  defendant,  that  he  may  have  a  decree 
against  the  said  defendant  for  the  payment  of  said  bonds  for 
their  principal  and  interest.     Your  orator  asks   such  other, 
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further  and  general  relief  as  to  equity  may  seem  meet,  and  as 
in  duty  bound  he  will  ever  pray,  etc. 


Q- 


B- 


Attorney  for  the  Plaintiff.  By  Counsel.'* 

(Append  affidavit  as  in  No.  268.) 


JsTo.  143. 
§963.     To  set  up  a  lost  will. 

(After  the  usual  caption  and  commencement.) 

That  on  the day  of ,  1868,  J J W , 

then  in  life  and  of  sound  mind  and  disposing  memory,  made 
his  last  will  and  testament,  whereby,  after  the  payment  of 
his  debts  and  funeral  expenses,  he  devised  and  bequeathed  all 

his  estate,  both  real  and  personal,  to  the  said  A W 

for  and  during  her  natural  life,  and  after  her  death  to  T 

D ,  this  plaintiff,  and  A E C and  their  heirs 

for  ever  in  equal  moieties,  appointing  his  wife,  A W , 

as  executrix,  with  the  provision  that  she  should  not  be  required 
to  give  bond  as  such  executrix;  that  the  witnesses  to  said  will 


84  The  above  is  the  form  of  a  bill 
brought  to  establish  a  lost  instru- 
ment and  obtain  a  personal  decree 
against  the  defendant  independent- 
ly of  any  ground  of  equity  jurisdic- 
tion save  the  loss  of  the  instrument 
sued  on.  In  Robinson  vs.  Dix,  18 
W.  Va,  528,  the  suit  was  on  a  lost 
instrument,  but  its  payment  was  se- 
cured by  the  reservation  of  a  ven- 
dor's lien  in  a  deed  made  to  the 
vendee,  so  that  the  court's  jurisdic- 
tion attached  independently  of  the 
loss  of  the  instrument  there  by  rea- 
son of  the  plaintiff's  right  to  en- 
force his  lien.  So,  the  same  ground 
for  equity  jurisdiction  existed  in 
Moore  va.  Smith,  26  W.  Va.  379. 
In  Hunter  vs.  Robinson,  5  W.  Va. 


272,  equity  jurisdiction  attached  on 
other  grounds  than  that  of  the 
mere  loss  of  the  instrument.  But 
in  Cleavinger  vs.  Franklin  Fire  Ins. 
Co.,  47  W.  Va.  595^  35  S.  E.  Rep. 
998,  the  suit;  ^^'^s  brought  in  equity 
to  set  up  a  lost  or  destroyed  insui- 
ance  policy,  in  which  the  only 
ground  of  equity  jurisdiction  was 
the  loss  of  the  instrument,  and  there 
the  court  upheld  the  jurisdiction 
and  granted  a  personal  decree 
against  the  defendant  insurance 
company.  That  a  lost  instrument 
may  be  enforced  in  equity  on  the 
mere  ground  of  its  loss  and  a  per- 
sonal decree  obtained  against  the 
defendant,  see  the  author's  Equity 
Principles,  sec.  301. 
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were  E S and  W D ,  who  subscribed  tbeir 

names  as  witnesses  thereto  at  the  request  of  the  said  J 

J W ,   in  his  presence  and  in  the  presence  of  each 

other ;  that  the  said  J J W subscribed  his  name 

to  said  will  in  the  presence  of  said  K S and  W ■ 

D ,  who  were  present  at  the  same  time  the  said  J 

J W subscribed  his  name  thereto. 

That  on  the  day  of  7,  1876,  the  said  testator  de- 
parted this  life,  but  the  said  will  could  not  be  produced   as 

the  same  was  destroyed  by  the  said  A W in  a  fit  of 

anger ;  that  the  said  A W destroyed  this  will  out  of 

the  presence  of  the  said  testator  and  without  his  knowledge 
or  consent,  and  only  a  few  days  before  the  death  of  the  said 

J J W ;   that  the  said  J J W 

died  without  any  children  and  that  his  sole  heirs  at  law  are 
two    brothers,   whose    names    are    O W and    E 

That  your  orator  is  advised  that  she  may  come  into  a  court 
of  equity  to  have  the  said  will  set  up  and  established,  and  its 
contents  ascertained  and  determined,  so  as  to  protect  her  rights 
and  interests  therein. 

Tour  orator  therefore  prays  that  the  said  A W , 

A E C ,  E W and  O W may 

be  made  parties  defendant  to  this  bill;  that  she  may  have  a 
decree  setting  up  and  establishing  the  said  instrument  as  the 

last  will  and  testament  of  the  said  J J W ,  the 

testator,  and  grant  unto  your  oratrix  such  other,  further  and 
general  relief  as  to  equity  may  seem  meet,  and  as  in  duty 
bound  she  will  ever  pray,  etc. 

F—  &  I-I ,  T D , 

Solicitors  for  the  Plaintiff.  By  Counsel.*^ 

{Add  affidavit  as  in  No.  .) 

85  The  form  given  above  is  based  and  though  no  case  of  this  charac- 

upon  the  case  of  Dower  vs.  Seeds,  28  ter  is  reported  in  Virginia,  we  are 

W.  Va.  113,  which  holds  that  equi-  satisfied  that  State  would  not  hesi- 

ty  has  jurisdiction  to  set  up  a  lost,  tate  to  take  jurisdiction  in  a  ease  of 

suppressed  or  destroyed  will.     This  tliis  character, 
is  a  leading  case  in  West  Virginia, 
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No.    144. 
§964.     To  enforce  a  laborer's  lien  against  a  corporation, 

(After  the  usual  caption  and  conunenceinent.) 

That  the  defendant,  The  G S &  C Company,  is 

a  corporation,  created,  organized  and  existing  under  and  by  vir- 
tue of  the  laws  of  the  State  of  West  Virginia,  the  principal  office 
and  place  of  business  of  which  corporation  is  situated  in  the 
county  and  State  aforesaid,  and  which  corporation  was  on  the 

day  of ,  18 ,  engaged  in  the  manufacture  and  sale 

of  salt,  employing  for  that  purpose  several  workmen  and  labor- 
ers ;  and  the  said  company  had  been  so  engaged  in  the  man- 
ufacture and  sale  of  salt  for  many  months  prior  to  the  

day  of  ,  18 ;   and  among  the  workmen  and  laborers 

employed  by  said  corporation  were  this  plaintiff  and  the  de- 
fendants, B M S ,  W D and  W— 

T D — ;  that  the  said  plaintiff  and  the  said  defendants 

last  above  named  performed  work,  and  labor  for  said  corpora- 
tion, under  and  by  virtue  of  a  contract  with  it,  during  the 
months  and  times  set  out  and  specified  in  the  accounts  there- 
for, which  are  herewith  filed  marked  exhibits  numbers  1,  2, 
3  and  4,  respectively,  and  made  part  of  this  bill ;  that  the  said 
accounts  and  affidavits  thereto   annexed  were  duly  filed  with 

the   clerk  of  the   County  Court  of  said  County  on  the  

day  of ,  18 ,  and  within  sixty  days  from  the  time  the 

plaintiff  and  defendant  laborers  above  named  ceased  to  labor 
for  said  corporation,  and  were  filed  for  record  as  aforesaid 
in  the  Mechanics'  Lien  Record  of  said  county. 

That  the  plaintiff  and  the  said  defendants  who  worked  and 
labored  for  said  corporation  as  aforesaid,  ceased  to  do  so  at 
the  dates  and  times  mentioned  in  said  accounts. 

That  the  said  defendant  corporation  at  the  time  this  plain- 
tiff and  said  defendant  laborers  ceased  to  work  and  labor  for 
said  corporation  under  their  contract  with  it  as  aforesaid,  was 
and  still  is  the  owner  of  the  following  real  estate:  (here  de- 
scribe the  same)  ;  as  well  also  as  of  the  following  personal  prop- 
erty: (here  describe  the  same). 
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That  your  orator  is  informed  and  believes  and  so  charges 
the  fact  to  be,  that  after  allowing  all  credits  to  which  said 
corporation  is  entitled  on  the  following  accounts,  filed  for  rec- 
ord in  the  Mechanics'  Lien  Record  as  aforesaid,  there  is  due 
and  owing  from  said  corporation  for  labor  performed  by  this 
plaintiff  and  the  said  defendant  laborers  as  aforesaid,  the  fol- 
lowing sums  and  balances,  respectively:  To  this  plaintiff,  

dollars  ;  to  the  defendant,  B — ■ —  M — ■ — •  S ,  dol- 
lars ;  to  the  defendant,  W — - —  D ,  dollars ;   and  to 

the  defendant,  W T D — — ,  dollars,  each  and 

every  one  of  which  amounts  due  for  labor  performed  as  afore- 
said, constitutes  a  lien  upon  the  property  aforesaid  owned  by 
the  said  corporation  as  aforesaid,  and  became  liens  thereon  as 
soon  as  the  accounts  therefor  and  affidavits  thereto  attached 
were  filed  and  recorded  with  and  by  the  Clerk  of  the  County 
Court  as  aforesaid. 

That  the  only  laborers'  liens  on  the  property  aforesaid  be- 
longing to  the  said  defendant  corporation  are  the  said  liens 
hereinbefore  set  forth  and  described ;  that  said  accounts  and 
debts  which  constitute  liens  as  aforesaid,  upon  the  property 
aforesaid,  remain  wholly  unpaid  and  are  still  valid  and  sub- 
sisting liens  against  the  said  property. 

Your  orator  therefore  prays  that  he  may  have  a  decree  enforc- 
ing his  said  lien,  as  well  as  those  of  the  said  defendant  labor- 
ers as  aforesaid;  that  this  cause  may  be  referred  to  one  of  the 
commissioners  in  chancery  of  this  court  to  state  and  report 
all  the  liens  existing  against  the  property  hereinbefore  de- 
scribed, their  amounts  and  respective  priorities ;  and  grant 
unto  your  orator  such  other  further  and  general  relief  as  to 
equity  may  seem  meet,  and  as  in  duty  bound  he  vsdll  ever 
pray,  etc. 

W L B ,  W A R , 


Solicitor  for  the  Plaintiff.  By  Counsel.** 

88  This    form   is    adapted    to   the  form  any  work  or  labor,  by  virtue 

statute  of  West  Virginia  ( Code,  Ch.  of  any  contract  for  any  incorporat- 

75,    see.    75),   providing   for   a  lien  ed  company  doing  business  in  that 

in  favor  of  every  workman,  laborer  State. 
or  other  person  who  shall  do  or  pet- 
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No.  145. 
§965.     To  enforce  a  mechanics'  lien. 

(After  the  usual  caption  and  address.) 

The  plaintiff  comjDlains  and  says  that  he  is  a  mechanic  and 
artisan,  and  as  auch  is  engaged  in  business  in  the  town  of  M., 
County  of ,  and  State  of . 

The  plaintiff  further  says  that  on  the  £5th  day  of  June,  in 
the  year  18 ,  he  commenced  furnishing  to  the  C.  C  Com- 
pany aforesaid,  by  virtue  and  in  pursuance  of  a  verbal  con- 
tract entered  intp  and  made  between  said  plaintiff  and  the  said 
C.  C.  Company,  the  materials  mentioned  and  described  in  the 
account  herewith  filed,  marked  Exhibit  "A,"  and  prayed  to 
be  made  and  taken  as  a  part  of  this  bill;  that  said  materials 
were  so  furnished,  pursuant  to  the  contract  aforesaid,  for  the 
purpose  of  and  were  used  in  the  altering  and  repairing  of  the 
building  and  appurtenances  thereto  belonging,  known  as  the 

B.  S.  F.,  located  on  the  following  real  estate,  situated  in 

district,  in  the  County  of ,  and  State  of  ■ ',  and  at  the 

town  of  ,  and  more  particularly  bounded  and  described 

as  follows,  to-wit:  (Here  describe  the  property  sufficiently  for 
identification) ,  and  is  the  same  real  estate,  building  and  appur- 
tenances mentioned  and  described  in  said  Exhibit  "A." 

The  plaintiff  further  says  that  the  said  C.  C.  Company,  at 
the  time  of  the  making  of  said  contract  for  the  purchase  of  said 
materials  as  aforesaid  to  alter  and  repair  said  buildings  and 
appurtenances,  was  the  owner  of  said  real  estate,  together  with 
the  buildings  and  appurtenances  thereon,  as  will  more  fully 
appear  from  a  certified  copy  of  a  deed  to  said  property  here- 
with filed,  marked  "  B,"  and  prayed  to  be  made  and  taken 
as  a  part  of  this  bill. 

The  plaintiff  says  that  within  sixty  days  from  the  time  he 
ceased  to  furnish  said  materials  as  aforesaid,  he  filed  with  the 

Clerk  of  the  County  Court  of County,  ,  a  just  and 

true  account  of  the  amount  due  and  owing  him,  the  said  plain- 
tiff, from  the  said  defendants,  the  C.  C.  Company,  after  al- 
lowing all  credits,  together  with  a  description  of  the  property 
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intended  to  be  covered  by  said,  lien,  sufficiently  accurate  for 
identification  with  the  name  of  the  owner  of  said  prop- 
erty as  above  described;  that  said  account  was  [sub- 
scribed and]  sworn  to  by  said  plaintiff;  that  on  the  17th  day 
of  August,  18 J  said  account  was  duly  recorded  in.  the  me- 
chanics' lien  book  in  the  Clerk's  office  of  the  County  Court  of 
County,  aforesaid,  in  book  'So.  1,  pages-  86,  etc.,  as  re- 
quired by  law ;  all  of  which  will  more  fully  appear  from  said 
Exhibit  "A  "  aforesaid. 

The  plaintiff  further  says  that  this  suit  to  enforce  the  me- 
chanics' lien  aforesaid  was  commenced  by  ■precipe  in  the  said 

court  on  the  IBth,  day  of  January,  18 ,  and  within  six 

months  from  the  filing  of  the  said  account  with  the  Clerk  of 
the  County  Court  aforesaid. 

The  plaintiff  now  charges  that  there  is  now  due  and  owing 
from  the  said  C.  C.  Company  to  him,  the  said  plaintiff,  the 
sum  of  $881.30-100 ;  that  no.  part  thereof  has  been  paid  by 
said  defendant,  and  that  the  same  is  a  valid  and  subsisting  lien 
against  the  land,  buildings  and  appurtenances  thereon  here- 
inbefore described.  , 

The  said  plaintiff  therefore  prays  that  the  said  tract  of  land 
may  be  sold  to  pay  off  and  satisfy  his  olaim  aforesaid  to  the 
amount  of  $881.30,  with  interest  thereon  from  the  llih  day 

of  August,  18 ,  and  he-  asks  for  such  other,  further  and 

general  relief  as  to  equity  may  seem  meet,  and  as  in  duty 
bound  he  will  ever  pray,  etc. 

E T , 

By  Counsel.^ 

87  The    foregoing    form    is    taken  West   Virginia   required   the   claim- 

from  the  record  in  the  case  of  Turn-  ant   to   not   only   swear  to    his   ac- 

"bull  vs.  Clifton  Coal  Co.,  19  W.  Vat  count   but   also  to   subscribe   to   it. 

299.  The   statute   now   does    not   require 

It  will  be  observed  that  the  above  the  account  to  be  subscribed.     For 

form  alleges  that  the  account  which  a    consideration    of   the    subject    of 

was  filed  with  the  Clerk  "'was  sub-  mechanics'    liens,    see   the    authoi's 

soribed "  by  the  claimant.     As  the  Equity  Principles,  sees.  514-,520. 

statute  then  was  this  allegation  was  See  Code  (Va.),  sees.  2474,  2991. 
necessary    because    the    statute    of 
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No.    146. 
§966.     To  enforce  a  vendors'  lien. 

(After  the  usual  caption^  address  and  commencement. ) 

I.      That  on  the day  of  — — ,  18 ,  your  orator  was 

the  owner  in  fee  simple  of  a  certain  tract  or  parcel  of  land 

containing  acres,  situate  in  the  District  of ,  County 

of ,  and  State  aforesaid;  that  on  that  day  by  deed  of  that 

date  he  sold  and  conveyed  the  same  to  C — ■ —  D for  the 

sum  of  dollars,  of  which dollars  was  paid  in  cash, 

and  for.  the  residue  of  the  said  purchase  money  the  said  C 

D executed  two  notes  payable  to  your  orator  or  his  order, 

each  in  the  sum  of  ■  dollars,  and  bearing  even  date  with 

said  deed  of  conveyance,  as  will  more  fully  appear  from  said 
deed,  duly  of  record  in  the  Clerk's  office  of  the  County  Court, 
of  said  County,  an  attested  copy  of  which  is  herewith  filed, 
marked  "  Exhibit  A,"  and  made  part  of  this  bill. 

That  after  the  execution  and  delivery  of  said  notes  to  your 
orator,    your    orator    transferred    and    assigned    one    of    said 

notes  to  the  defendant,  E E ,  who  is  now  the  holder 

thereof,  and  your  orator  is  still  the  holder  of  the  other  on© 
of  said  notes,  which  is  now  due  and  wholly  unpaid,  and 
which  the  said  C D fails  and  declines  to  pay.*^ 

That  on  the  — ■ —  day  of  ,   18 ,  by  deed  of  that 

date,  said  C D — ■ —  conveyed  acres  of  said  land  to 

the'  said  defendant,  G — —  H ,  which  deed  was  duly  ad- 
mitted to  record  in  tke  Clerk's  office  of  said  County  Court, 
as  will  more  fully  appear  by  said  deed  itself,  an  attested  copy 
of  which  and  the  endorsement  of  recordation  are  herewith 
filed,  marked  "  Exhibit  B,"  and  made  part  of  this  bill. 

Your  orator  further  sheweth-  unto  your  honor,  as  will  ap^ 
pear  from  said  deed  of  conveyance,  a  copy  of  which  is  here- 
with filed  as  "  Exhibit  A,"  that  a  lien  is  reserved  on  the  face 
thereof  to  secure  the  payment  of  the  balance  of  the  purchase 

88  It   will   be   noted   in   this   case       ing  an  interest  therefore  in  the  suit 
that  one  of  the  notes  is  held  by  a      he  is  a  proper  party, 
third  party  by  assignment,  and  hav- 
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money  for  the  sale  of  the  said  land,  as  evidenced  hy  the  notes 
given  therefor,  as  aforesaid,  and  tliat  the  same,  as  your  ora- 
tor is  advised,  is  enforceable  in  a  court  of  equity. 

Your     orator     therefore     prays     that     the     said      C 

D ,  E F and   G IT ,  be  made  parties 

defendant  to  this  bill;  that  a  decree  may  be  entered  for  the 
sale  of  said  land  to  pay  off  and  discharge  said  notes  and  the 
interest  thereon,  and  the  costs  of  this  suit,  decreeing  first 
the  sale  of  the  land  remaining  unsold  and  still  in  the  con- 
trol and  ownership  of  the  said  C D ,^^  and  if  that 

be  insufficient,  then  that  the  part  of  said  tract  conveyed  to 
the  said  G H ,  or  so  much  thereof  as  may  be  nec- 
essary, be  sold;  and  grant  unto  your  orator  such  other,  fur- 
ther and  general  relief  as  to  equity  may  seem  meet,  and  as  in 
duty  bound  he  will  ever  pray,  etc. 

H C ,  .  A B , 

Solicitor  for  the  Plaintiff.  By   Counsel. 


No.  147. 
§967.    For  partition. 

(After  the  usual  caption  and  address.) 

Your  orators'  father,  T.  B.  was  in  his  lifetime  seized  and 

possessed  of  certain  real  estate  lying  in  the  county  of  

and  bounded  and  described  as  follows :  (here  describe  it) ,  and 
being  so  seized  and  possessed,  the  said  T.  B.,  on  or  about  the 

day    of    ,    died    intestate,    leaving    your    orators, 

and  K.  B.,  E.  B.  and  S.  B.,  his  only  children  and 
heirs-at-law.  The  said  E.  and  S.  are  infants  under  the 
age  of  twenty-one  years.  And  your  orator  further  states  that 
the  said  real  estate  is,  as  he  believes,  susceptible  of  partition 
among   the   parties    entitled   thereto;   but   if   it,  cannot   be   so 

89  Where   a    conveyance  has   been  should  be  made  a  party  to  the  bill, 

made    of    a    part    of    the    property  McGlaughlin  vs.  McGraw^  44  W.  Va. 

upon  which  a  vendor's  lien  has  been  715,   30  S.  E.  Rep.  64. 
retained,,  the   vendee   of   such   part 
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divided,  then  your  orator  desires  that  the  same  may  be  sold 
and  the  proceeds  divided  among  the  adults  and  the  infant 
parties  according  to  their  respective  rights;  the  share  of  the 
infants  to  be  held  as  directed  by  the  statute  in  such  case  made 
and  provided.  Should  the  property  not  be  divisible  in  kind, 
complainant  believes,  and  here  states,  that  the  interests  of 
those  who  are  entitled  to  the  said  real  estate,  or  its  proceeds, 
will  be  promoted  by  a  sale  of  the  whole  of  the  same,  or  by 
an  allotment  of  part  and  sale  of  the  residue.*  Eorasmuch, 
therefore,  as  your  orator  is  remediless  in  the  premises  save 
by  the  aid  of  a  court  of  equity,  he  prays  that  the  said  K.  B., 
E.  B.,  and  S.  B.,  may  be  made  parties  defendants  to  this  bill 
and  required,  but  not  on  their  oath,  to  answer  the  same,  the 
oath  being  hereby  waived,  the  said  adult  in  his  own  proper 
person,  and  the  infants  by  guardian  ad  litem;  that  a  proper 
guardian  ad  litem,  be  appointed  in  this  cause  for  said  infants 
who  shall  also  answer  this  bill ;  that  proper  process  issue ;  that 
the  said  real  estate  be  divided  between  the  parties  entitled 
thereto,  or  else  that  it  be  sold  and  the  proceeds  divided,  in  case 
it  be  indivisible  in  kind;  that  all  proper  orders  and  decrees 
may  be  made,  accounts  taken  and  enquiries  directed,  and  that 
all  such  other,  further  and  general  relief  as  in  the  premises 
may  be  just  and  right  may  be  granted.  And  your  complain- 
ant will  ever  pray,  etc. 

A.  B., 
Q.,  G.  &  S.,  By  Counsel."" 

Solicitors  for  the  Plaintiff. 


No.  148. 
§968.     For  partition  and  account. 

(As  in  No.  lJi.7  mutatis  mutandis  to  the  *  and  then  continue 
as  follows:) 

Your  complainant  further  states,  that  the  said  Robert  J. 
has  been  enjoying  the  said  property,  the  whole  of  it,  ever 
since  the   death   of  said   Thomas   J.,   and   has   been   receiving 

90  The  above  form  ia  taken  from  2  Barton's  Ch.  Pr.   (2d  ed.)   1270. 
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the  rents  and  profits  thereof,  one-fourth  of  which  rents  and 
profits  should  he  paid  to  your  complainant,  and  the  other 
shares  thereof  to  the  parties  entitled  thereto. 

In  tender  consideration  whereof,  and  forasmuch  as  your 
complainant  is  remediless  in  the  premises  save  hy  the  aid 
of  a  court  of  equity,  where  matters  of  this  kind  are  alone  and 
properly  cognizable,  your  complainant  prays  that  the  said 
Robert  J.,  Emma  J.  and  Samuel  J.  may  be  made  parties  de- 
fendant to  this  bill,  and  required  on  their  oaths  to  answer 
the  same;  that  a  proper  guardian  ad  litem  he  assigned  to  the 
infant  defendants  to  defend  their  interests  in  this  suit,  who 
shall  also  answer  this  bill ;  that  the  said  real  estate  be  divided 
between  the  several  parties  entitled  thereto,  and  your  com- 
plainant's portion  thereof  allotted  to  him^  and  in  case  the 
said  real  estate  cannot  be  partitioned  and  divided  in  kind,  that 
the  same'  be  exposed  to  sale,  and  the  proceeds  of  such  sale 
be  divided  among  the  parties  entitled  thereto;  that  an  ac- 
count be  taken  of  the  rents  and  profits  of  the  said  real  es- 
tate from  the  death  of  the  said  Thomas  J.,  and  the  said 
Robert  J.  be  decreed  and  ordered  to  pay  to  your  complain- 
ant his  portion  thereof;  that  proper  process  issue;  that  all 
proper  orders  and  decrees  may  be  made,  and  proper  enquiries 
be  directed,  and  that  all  such  other,  further  and  general  re- 
lief may  be  afforded  your  complainant  as  the  nature  of  his 
case  may  require,  or  to  equity  shall  seem  meet.  And  your 
complainant  will  ever  pray,  etc. 


■ — •  X ,  James  J., 

Solicitor  for  the  Plaintiff.  By  Counsel.'^ 


ISTo.  149. 
§969.    For  partition  when  some  of  the  parties  are  unknown. 

(After  the  usual  caption,  address  and  commencement.) 

That    your    complainant's    father,    Thomas    J.,    was    in   his 
lifetime  seized  and  possessed  of  certain  real  estate  lying  in  the 

91  The  above  form  is  taken  from  Sands'  Suit  in  Equity   (2d  ed.)    58. 
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county  of  (here  describe  ii) ,  and  Leing  so  seized  and  possessed 

of  the  said  real  estate,  sometime  in  the  year  18 ,  the  said 

Thomas  J.  departed  this  life  intestate,  leaving  Eobert  J., 
Julian  J.,  Emma  J.,  Samuel  J.,  and  this  plaintiff,  his  only 
children  and  heirs-at-law ;  the  said  Emma  and  Samuel  are  in- 
fants under  the  age  of  twenty-one  years.  The  said  Julian  J., 
some  time  after  the  death  of  the  said  Thomas  J.,  removed  to 
the  State  of  Kentucky,  and  married  Lucy  K.,  and  then  re- 
moved to  some  other  State,  your  complainant  believes  to  Tex- 
as ;  and  afterwards,  as  was  reported,  the  said  Julian  J.  depart- 
ed this  life,  and  his  widow  has  also  since  died.  Your  complain- 
ant has  heard,  and  believes  that  Julian  left  several  children  and 
heirs-at-law;  the  number  and  the  names  of  whom  are  un- 
known to  your  complainant.  The  said  children  and  heirs-at- 
law  of  the  said  Julian  J.  would  be  entitled  together  to  one-fifth 
of  the  said  real  estate. 

And  your  orator  further  states,  that  the  said  real  estate  is, 
as  he  believes,  susceptible  of  partition  among  the  heirs  thereto ; 
but  if  it  be  not,  then  your  complainant  desires  the  same  to  be 
sold,  and  the  proceeds  divided  among  the  adult  and  the  in- 
fant parties  according  to  their  respective  rights ;  the  shares 
of  the  infants  to  be  held  as  directed  by  the  statiite  in  such 
ease  made  and  provided.  Should  the  property  not  be  divisi- 
ble in  kind,  your  complainant  believes  and  here  "states  that 
the  interests  of  those  who  are  entitled  to  the  said  real  estate 
or  its  proceeds  will  be  promoted  by  a  sale  of  the  whole  of  said 
real  estate,  or  by  an  allotment  of  part  and  sale  of  the  residue. 
In  tender  consideration  whereof,  your  complainant  prays  that 
the  ^aid  Eobert  J.,  Emma  J.  and  Samuel  J.,  and  the  un- 
known heirs-at-law  of  the  said  Julian  J.^  deceased,  may  be 
made  parties  defendant  to  this  bill ;  that  a  proper  gTiardian 
at  litem  be  assigned  the  infant  defendants  to  defend  their  in- 
terests in  this  suit,  who  shall  also  answer  this  bill;  that  prop- 
er process  issue;  that  an  order  of  publication  be  made  against 
the  said  unknown  heirs-at-law  of  the  said  Julian  J.,  deceased, 
and  duly  published;  that  said  real  estate  be  divided  between 
the  several  parties  entitled  thereto,  and  your  complainant's 
portion  thereof  be  allotted  to  him,  and  in  case  the  said  real 
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estate  cannot  be  partitioned  and  divided  in  kind,  that  the 
same  be  exposed  to  sale,  and  the  proceeds  of  such  sale  be  di- 
vided among  the  parties  entitled  thereto;  that  all  proper  oi^ 
ders  and  decrees  may  be  made,  and  proper  enquiries  directed, 
and  that  all  such  other,  further  and  general  relief  may  be  af- 
forded your  complainant  as  the  nature  of  his  case  may  require, 
or   to   equity   shall   seem  meet.      And   your   complainant  will 

ever  pray,  etc. 

James  J., 

X X ,  By  Counsel.'' 

Solicitor  for  the  Plaintiff. 


No.   150. 
§970.     For  the  dissolution  of  a  partnership  and  for  an  injunction. 

(After  the  usual  caption,  address  and  commencement. ) 

That  on  or  about  the day  of ,  18 ,  your  ora- 
tor entered  into  articles  of  partnership  vrith  one  C D ; 

of  the  city  of  B ,  for  the  purpose  of  conducting  the  grocery- 
business  in  the  city  aforesaid,  under  the  name  and  style  of 
A B &  Company;  a  copy  of  said  articles  of  partner- 
ship is  herewith  filed,  marked  "  ISTo.  1,"  as  a  part  of  this  bill. 

That  by  the  express  terms  of  said  partnership,  each  partner 
is  required  to  devote  his  whole  time  and  attention  to  the  busi- 
ness of  the  partnership,  yet  the  said  C D — ■ —  has,  from  the 

beginning  of  the  partnership  business,  altogether  neglected,  and 
still  neglects,  to  give  any  attention  to  the  business  of  the  firm, 
but  leaves  the  business  of  the  partnership  entirely  to  the  care 
and  management  of  your  orator. 

That  the  said  C D has,  at  different  times,  collected 

large  sums  of  money  from  the  debtors  of  the  firm,  for  which 
no  entries  appear  on  the  books  of  the  firm,  and  has  applied  the 
same  to  his  own  individual  use;  and  has  refused  to  pay  just 

92  The  above  form  is  taken  from 
Sands'  Suit  in  Equity  (2d  ed.),  p. 
59.  I 
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debts  due  by  the  firm,  though  they  were  contracted  by  him- 
self in  the  name  of  the  firm. 

That  there  are  a  large  number  of  debts  due  to  the  firm  that 
are  in  a  course  of  collection  in  suits  in  courts,  and  your  ora- 
tor has  reason  to  believe  and  to  fear  that  the  said  C D 

will  possess  himself  of  the  money  so  collected,  or  portions  of 
it,  without  accounting  to  your  orator  for  it,  and  will  fraudu- 
lently use  it  outside  of  the  partnership  business  for  his  indi- 
vidual profit.  That  the  said  C D has  already  ab- 
stracted, by  his  fraudulent  dealings  with  the  funds  of  the  firm, 
a  great  deal  more  than  his  share  in  the  partnership  would  have 
been,  even  if  he  had  accounted  for  all  the  funds  which  have 
come  into  his  hands  in  the  ways  mentioned. 

Your  orator  therefore  prays  that  the  said  C D be 

made  a  party  defendant  to  this  bill  and  answer  the  matters  and 
things  hereinbefore  stated  as  fully  and  particularly  as  if  he 
were  specially  interrogated  with  reference  thereto ;  that  a  re- 
ceiver may  be  appointed  to  take  charge  of  the  partnership 
books  and  papers  of  account,  and  the  goods  and  effects,  and  to 
collect  the  debts  due  to  the  firm,  and  to  preserve  or  dispose  of 

the  same  under  the  direction  of  this  court ;  that  the  said  C 

D may,  by  injunction,  be  restrained  from  selling  or  dis- 
posing of  or  retaining  from  the  receiver  appointed  as  aforesaid, 
any  of  the  goods  and  effects  of  the  partnership  or  collect  any 
debts  due  thereto,  or  negotiate  any  bill  or  note,  or  contract  any 
debt  whatsoever  on  account  thereof,  or  intermeddling  in  any  oth- 
er manner  with  the  business  of  the  firm ;  that  said  partnership 
may  be  dissolved,  and  that  your  orator  may  have  such  other, 
further  and  general  relief  as  his  case  may  require,  and  as  in 
duty  bound  he  will  ever  pray,  etc. 

A B , 


I J ,  By  Counsel."' 

Solicitor  for  the  Plaintiff. 

93  The    foregoing    form    is    taken  from  Mitf.  &  Tyler's  Eq.  PI.  54.5. 
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No.     151. 

§971.  For  dissolution  of  partnership  because  of  defendant's  mis- 
application of  funds  to  his  own  use,  and  for  a  receiver  — 
short  form. 

(After  ^the  usual  caption  and  commencement. ) 
/It  '       ■ 

I.  That  on  the  first  day  of  January,  1897,  the  plaintiff 
and  the  defendant  formed  a  partnership  for  the  purpose  of 
(specifying  nature  of  the  business)  under  articles  of  copart- 
nership, a  copy  of  which  articles  is  hereto  annexed  and  made 
a  part  of  this  complaint,  marked  "  Exhibit  A  "  (oVj  if  agree- 
ment was  not  in  writing,  state  the  substance  thereof.) 

II.  That  under  and  in  pursuance  of  the  aforesaid  agree- 
tnent,  plaintiff  and  defendant  entered  upon  and  have  ever  since 
continued  to  carry  on  the  business  of  the  -said  copartnership, 
and  no  other  articles  or  instrument  has  ever  been  executed  be- 
tween them. 

III.  That  the  defendant,  since  the  commencement  of  said 
partnership,  has  from  time  to  time  applied  from  the  receipts 
and  profits  of  its  said  business,  to  his  own  use,  large  sums 
of  money,  greatly  in  excess  of  the  proportion  thereof  to  which 
he  was  entitled;  that  defendant  has  always  had  the  manage- 
ment of  the  books  of  said  copartnership  and  in  order  to  con- 
ceal such  misappropriation  of  funds  has  never  balanced  said 
books. 

IV.  That  the  plaintiff,  on  or  about  the  first  day  of  Jan- 
uary, 1899,  discovered  that  the  defendant  was,  by  reason  of 
his  applying  the  copartnership  money  to  his  own  use  as  afore- 
said, greatly 'indebted  to  said  copartnership;  that  plaintiff  then 
requested  defendant  to  pay  all  partnership  moneys  that  he, 
the  defendant,  had  received,  into  the  ISI'ational  Bank  of  Re- 
demption, in  which  said  bank  said  corporation  was  accus- 
tomed to  keep  its  accounts,  and  to  draw  therefrom  only  such 
sums  as  said  copartnership  had  occasion  for ;  that  defendant 
wholly  diregarded  tlie  request  of  plaintiff,  and  continued  to 
apply  to  his  own  use  the  copartnership  moneys  received  by 
him,  without  depositing  the  same  in  said  bank  or  in  any  other 
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bank  to  the  credit  of  the  said  firm;  that  defendant  has  also 
taken  to  his  own  use  the  moneys  received  by  the  clerks  and 
employes  of  the  said  firm,  and  has  by  said  means  greatly  in- 
creased his  debts  to  the  said  firm,  without  affording  any  ade- 
quate means  to  this  plaintiff  of  ascertaining  the  true  state 
of  his  accounts. 

Y.  That  the  said  defendant  has  received  over  and  above 
his  due  proportion  of  the  copartnership  profits  the  sum  of  ten 
thousand  dollars ;  that  defendant  continues  to  collect  the  debts 
due  said  copartnership  and  to  appropriate  the  moneys  col- 
lected to  his  own  use. 

Plaintiff  therefore  prays : 

1.  That  the  said  copartnership  may  be  dissolved  and  an 
account  be  taken  of  all  the  dealings  and  transactions  of  the 
said  copartnership  from  the  commencement  thereof,  and  of  all 
moneys  received  and  paid  by  plaintiff  and  defendant,  re- 
spectively, in  relation  thereto. 

2.  That  the  property  of  said  firm,  both  real  and  personal, 
be  sold ;  that  the  debts  and  liabilities  of  said  co-partnership  be 
paid  off,  and  that  the  surplus,  if  any  there  be,  be  divided  be- 
tween plaintiff  and  defendant,  according  to  their  respective 
interests. 

3.  That  in  the  meantime  the  defendant  be  enjoined  from 
collecting  or  receiving  or  in  any  manner  interfering  or  inter- 
meddling with  or  disposing  of  the  debts,  moneys  or  other  prop- 
erty or  effects  of  said  copartnership. 

4.  That  a  receiver  of  the  said  partnership  moneys,  prop- 
erty and  effects  may  be  appointed,  with  the  usual  powers  and 
duties. 

5.  That  plaintiff  have  such  other  further  and  general  re- 
lief as  the  nature  of  his  case  may  require  and  as  to  equity  may 
seem  meet. 

A B , 

By  Counsel."* 

J P B , 

Solicitor  for  the  Plaintiff. 

'    94  See  15  Enc.  Forms,  612. 
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No.    152. 
§972.     To  reform  or  correct  a  writing  on  the  ground  of  mistake. 

(After  the  usual  caption  and  commencement.) 

I.      That  heretofore,  on  or  about  the  27th  day  of  January, 

18 ,  a  certain  G.   A.  C,  of  the  said  county,  agreed  with 

your  oratrix  to  purchase  from  her  a  certain  house  and  farm  in 
the  neighborhood  of  Frederick  City,  in  said  county,  for  the 
sum  of  $8,500.00,  $4,500.00  to  be  paid  on  the  first  day  of  April, 
18 ,  the  balance  in  four  equal  annual  payments,  with  inter- 
est, to  be  secured  by  notes  with  security,  and  to  remain  a  lien 
on  the  property  sold.  On  the  payment  of  the  $4,500,  the 
said  E.  C.  K.  was,  to  execute  to  the  said  G.  A.  C.  a  good  and 
suflBcient  deed  for  said  property.  It  was  further  agreed  that 
there  are  fifty-two  acres  of  land  in  the  said  farm.  The  grain 
growing  on  the  farm  was  to  belong  to  the  said  G.  A.  C.  Full 
possession  was  to  be  given  on  the  first  day  of  April,  18 . 

And  your  oratrix  further  alleges,  that  in  committing  the 
said  agreement  to  writing,  the  stipulation  that  the  notes  for  the 
four  last  payments  were  to  bear  interest  was,  by  mistake, 
omitted;  and  the  agreement,  is  therefore  silent  in  regard  to  the 
interest  on  the  deferred  payments,  though  it  was  intended  by 
your  oratrix  and  also  by  the  said  C,  that  the  notes  should  bear 
interest,  and  that  they  should  be  so  written.  The  said  agree- 
ment, as  written,  is  herewith  filed  as  a  part  of  this  bill, 
marked  "  Exhibit  A." 

And  your  oratrix  further  alleges,  that  the  said  C.  has  taken 
possession  of  the  said  house  and  farm  so  purchased,  and  has 
paid  the  first  payment  of  $4,500.00  on  the  purchase  thereof. 

But  the  said  C,  not  regarding  his  said  agreement  so  made 
with  your  oratrix,  but  contriving  and  intending  to  deceive  and 
defraud  your  oratrix  in  this  behalf,  has  always  hitherto  de- 
layed and  refused  to  perform  his  agreement  to  give  his  notes 
bearing  interest  according  to  the  stipulation  entered  into  with 
your  oratrix,  but  omitted  by  mistake  in  committing  the  same 
to  writing;  although  your  oratrix  is  ready  and  willing  and  has 
always  been  ready  and  has  offered  to  give  and  tendered  to  the 
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said  G.  a  good  and  sufficient  deed  for  tlie  said  property,  when- 
ever the  said  notes,  with  interest  should  be  given  to  your  ora- 
trix  by  the  said  C.  And  the  said  C,  amongst  other  things,  pre- 
tends that,  as  the  stipulation  between  him  and  your  oratrix,  to 
pay  interest  on  the  said  notes,  is  not  contained  in  the  vmtten 
agreement,  that  he  is  not  bound  by  the  stipulation ;  and  is  re- 
quired only  to  give  notes  without  interest  for  the  last  pay- 
ments. But  your  oratrix  is  advised  that  this  honorable  court 
has  the  power  to  reform  and  rectify  said  written  agreement  so 
defe-ctive  by  omission  and  mistake,  so  as  to  make  it  conform  to 
the  true  agreement  entered  into  by  your  oratrix  and  the  said 
C,  by  inserting  in  it  the  clause  alleged  as  aforesaid  to  have 
been  omitted  by  mistake ;  and  that,  when  the  said  agreement 
is  so  reformed  and  rectified,  this  honorable  court  has  the  power 
of  enforcing  a  specific  performance  of  the  contract  as  reformed 
and  rectified,  by  compelling  the  said  C.  to  give  his  notes  bear- 
ing interest  to  your  oratrix,  in  accordance  with  the  rectified 
agreement  in  writing. 

Your  oratrix  therefore  prays  that  the  said  C.  may  be  made 
defendant  to  this  bill;  and  that  the  said  agreement,  as  com- 
mitted to  vsrriting,  may  be  reformed  and  rectified  by  inserting 
in  it  the  clause  omitted  by  mistake,  that  the  notes  for  the  four 
deferred  payments  of  the  purchase  money  of  the  said  house 
and  farm,  shall  bear  interest;  and  that  the  said  C.  may  be 
decreed  to  give  his  notes  bearing  interest  from  the  first  day  of 

April,  18 -,  to  your  oratrix,  in  accordance  with  said  rectified 

instrument  of  writing,  and  to  accept  from  your  oratrix  a  good 
and  sufficient  conveyance  of  the  said  house  and  farm ;  and  that 
your  oratrix  may  have  such  other  and  further  relief  as  her  case 
may  require. 

E.  C.  K., 
By  Counsel.'' 

S.  T., 

Solicitor  for  the  Plaintiff. 

86  The  above  form  is  taken  from  "  The    word   '  mistake,'   in   a   bill 

Mitford  &  Tyler's   Eq.   PI.  and  Pr.  alleging   a   contract   different   from 

541.     See  the  author's  Equity  Prin-  that   reduced    to   writing,   and   that 

ciples,  sees.  337-347.  it  was   so   written  by  mutual   mis- 
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No.    153. 

§973.     To  surcharge    and  falsify  the   settlement  of  a  personal 
representative. 

(After  the  title  of  the  cause  as  indicated  in  No.  1.) 

Complaining,  slieweth  unto  voiir  honor,  your  orator,  A ■ 

B ,  an  infant,  under  the  age  of  twenty-one  years,  by  L • 

K ,  his  next  friend,  that  on  the day  of ,  18- 


E- B ,  the  father  of  this  plaintiff  departed  this  life  in- 
testate ;  that  subsequently  thereto  the  defendant,  C D , 

was   appointed  and  qualified   as  his   administrator. 

That  there  came  into  the  hands  of   said   C D a 

large    amount    of    personal    estate,    aggregating    the    sum    of 

- — — ;  that  the  said  C- — ■ — ■  D returned  an  inventory  of  the 

estate  of  the  said  E. B to  tlie  Clerk's  office  of  the 

County  Court  of  said  county,  an  attested  copy  of  which  is  here- 
with filed,  marked  "  Exhibit  Xo.  1,"  and  made  part  of  this  bill. 

That  said  inventory  shows  only  the  sum  of  $4,200  as  having 
come  into  the  hands  of  the  said  C — ' —  D as  such  admin- 
istrator, when,  in  truth  and  in  fact,  there  came  into  the  hands 

of  said  C D ,  as  the  property  of  the  estate  of  the  said 

E B — — ,  not  included  in  said  inventory,   one   note  for 

$500,  given  by  E G to  the  said  E B ;  one 

government  bond  for  $500,  belonging  to  the  estate  of  the  said 
E B . 

That  on  the day  of ,  18 ,  the  said  C D- 


settled  his  accounts  before  a  commissioner,  which  settlement 
was  returned  to  the  court  and  confirmed,  as  will  more  ftiUy 
appear  from  said  settlement  and  report  thereof,  attested  copies 
of  which  are  herewith  filed,  marked  "  Exhibits  B  and  C,"  re- 
spectively, and  made  part  of  this  bill ;  that  on  the day  of 

,  18 ,the  said  C D— —  made  another  settlement 

as   such    administrator  before  the   same   commissioner,   which 

I 
lake,  is  the  statement  of  a  fact,  and      ment  was,  and  that,  by  mutual  mis- 
not   of   a   conclusion."     Smelser  vs.       take  and  inadvertence  of  the  parties 
Pii£jh    (Ind. ),  64  N.  E.  Rep.  943.  and  the  scrivener,  the  contract  was 

"  A  bill  for  reformation  of  a  con-       executed,  sufficiently  shows  how  the 
tract,  alle^'ing  what  the  real  agree-       mistake  occurred."     Idem. 
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settlement  was  reported  to,  and  confirmed  by,  the  said  County 
Court,  as  will  more  fully  and  at  large  appear  from  said  last 
settlement  and  the  report  thereof,  attested  copies  of  which  are 
herewith  filed,  marked  as  "  Exhibits  D  and  E,"  respectively, 
and  made  part  of  this  bill. 

That  in   the  said  last  settlement  the   said    C D 

brings  out  the  estate  of  the  said  E B in  debt  to  him, 

the  said  C D ,  in  the  sum  of dollars,  when,  in 

truth  and  in  fact,  had  the  said  C D charged  himself 

with  the  said  note  and  government  bond,  which  he  should  have 
done,  there  would  be  still  in  his  hands,  as  belonging  to  the  said 
estate,  the  sum  of dollars. 

Th^t  the  said  C D is  credited  with  the  following 

items:      (Here  specify  the  same),  as  having  been  paid  by  him 

on  account  of  the  said  estate,  which  he,  the  said  C D , 

did  not  pay,  and  for  which  he  had  no  vouchers  whatever,  and 
which  are  wholly  imsupported  by  any  proof. 

That  your  orator  is  the  sole  heir-at-law  and  the  only  person 
interested  in  the  accounts  of  the  said  C D as  adminis- 
trator aforesaid;  that  all  the  debts  of  the  said  C D 

have  been  paid,  and  that  whatever  may  be  in  the  hands  of  the 
said  C D — — ■  should  be  paid  over  to  this  plaintiff. 

Your  orator  now  prays  that   the  accounts   of  said   C 

D be  surcharged  and  falsified  as  to  the  matters  hereinbe- 
fore alleged ;  that  this  cause  may  be  referred  to  a  commissioner 
in  chancery  to  take  and  report  an  accoimt  as  to  the  particular 
matters  hereinbefore  specified  and  set  forth';  that  your  orator 
may  have  a  decree  for  any  balance  in  the  hands  of  the  said 

C D ,  and  grant  unto  your  orator  such  other,  further 

and  general  relief  as  to  equity  may  seem  meet,  and  as  in  duty 
bound  he  will  ever  pray,  etc. 


A. B- 


Q C- 


By  Counsel.^ 


Solicitor  for  the  Plaintiff. 

96  The  foregoing  bill  is  construct- 
ed from  the  principles  laid  down  in 
this  workj  am,te,  sec.  132. 
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ISTo,    154. 

§974.     For  specific  performance  by  vendor  against  vendee. 

(After  the  usual  caftion,  address  and  commencement.) 

That  on  the  day  of  ,   18^ — ,  your  orator  being 

seized  and  possessed  in  fee  simple,  free  of  incumbrances  of 
any  sort,  by  perfect  title,  of  a  certain  tract  of  land,  with  the 

buildings  thereon,  lying  and  situate  in  the  County  of  F , 

about miles  east  from  the  court  house  of  said  county,  ad- 
joining the  lands  of  X.,  Y.  and  Z.,  and  more  particularly  de- 
scribed as  follows:  (Here  describe  the  property.)  He  con- 
tracted in  writing  to  and  with  one  A.  B.,  to  sell  to  the  said 

A.  B.  the  said  property  for  the  sum  of  $ ,  of  which  the 

sum  of  $ was  to  be  paid  by  the  said  A.  B.  on  the  ■ 

day  of  — — ,  18 — — ,  on  which  day  your  orator  agreed  that  he 
would  execute  and  deliver  to  the  said  A.  B.  a  good  and  suffi- 
cient deed  for  the  said  property,  with  general  warranty  and 
free  from  liens  or  incumbrances  of  any  sort ;  and  the  residue  of 

the  purchase  money  was  agreed  to  be  paid  as  follows :     $ 

on  the day  of  — ■ — ,  18 ,  with  interest  from  the ■ 

day  of  ,  18 — — ,   and  $ on  the  day  of  , 

18 ,  with  interest  from  the day  of ,  18 ;  for 

which  said  deferred  payments  the  said  A.  B.  agreed  to  execute 
and  deliver  to  your  orator  his  two  several  bonds  for  the  said 
sums  of  money,  and.  payable  at  the  said  times,  respectively,  and 
to  execute  a  deed  of  trust  on  the  property  sold  to  secure  them. 

A  copy  of  the  said  contract  is  herewith  filed,  marked  "  Ex- 
hibit A,"  and  is  prayed  to  be  read  as  a  part  of  this  bill. 

And  your  orator  further  avers  that  on  the day  of , 

18 ,  the  day  named  in  the  said  contract,  he  tendered  to  the 

said  A.  B.  full  and  complete  possession  of  the  premises  afore- 
said, and  at  the  same  time  he  exhibited  to  him  and  offered  to 
deliver  a  good  and  sufficient  deed  for  the  premises,  duly  sigiaed 
and  acknowledged  by  your  orator  and  his  wife,  and  with  a 
covenant  of  general  warranty  contained  therein ;  the  land  then 
as  now  being  free  from  lien  or  incumbrance  of  any  sort,  and 
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the  title  of  your  orator  thereto  being  full,  complete  and  unchal- 
lenged. 

But  your  orator  avers  that  the  said  A.  B.  then  and  there  re- 
fused, and  has  at  all  times  since  refused,  to  accept  the  said 
deed,  or  to  pay  the  sum  of  money  agreed  on  in  cash,  or  any  part 
of  tlie  same ;  to  execute  the  bonds  or  deed  of  trust  as  contracted 
for,  or  to  take  possession  of  the  said  property. 

Wherefore,  your  orator  being  remediless,  save  in  a  court  of 
equity,  and  herewith  tendering  a  good  and  sufficient  deed  for 
the  said  property,  duly  executed  and  acknowledged  by  your 
orator  and  his  wife,  and  hereby  offering  to  fully  perform  all  the 
provisions  of  his  contract  with  the  said  A.  B.,  prays  that  the 
said  A.  B.  may  be  compelled  on  his  part  to  perform  and  com- 
ply with  his  contract  aforesaid ;  to  accept  the  deed  tendered  to 
him ;  to  pay  the  cash  and  to  execute  the  bonds  and  deed  of 
trust  contracted  for ;  that  the  said  A._  B.  may  be  made  a  party 
defendant  to  this  suit ;  and  grant  unto  your  orator  such  other, 
further  and  general  relief  as  to  equity  may  seem  meet. 

H.  J., 

L.  K,  By  Counsel." 

Solicitor  for  the  Plaintiff. 


No.    155. 
§975.     For  specific  performance  by  vendee  against  vendor. 

(After  the  usual  caption,  address  and  commencement.) 
That  on  the  • day  of ,  18 ,  one  C D 


being,  or  pretending  to  be  seized  and  possessed  in  fee  simple  of 
the    following    described    real    property,    situate,    lying    and 

being  in  the  County  of  ,  in  the  State    of    ,  to-wit : 

(Here  describe  the  premises)  and  being  so  seized,  on  that  day, 
entered  into  a  written  agreement  with  yo\ir  orator,  for  the  sale 

of  the  same,  which  said  agreement  was  signed  by  the  said  C 

D and  your  orator,  and  by  which  the  said  C D 

07  The    foregoing    form    is    taken  from  2  Bart.  Ch.  Pr.    (2d  ed.)   1288. 
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covenanted  and.  agreed  for   himself,  his  heirs,   executors  and 

administrators,   for  and  in  consideration  of  the  sum  of  

dollars,  to  he  paid  as  hereinafter  mentioned,  well  and  truly  to 
convey  by  a  good  and  sufhcient  warranty  deed,  in  fee  simple, 
to  your  orator,  his  heirs  or  assigns,  the  tract  or  parcel  of  land 
above   described ;   and,    in   consideration  whereof,  your  orator 

covenanted  and  agreed  to  pay  the.  said  C— D — — ,  his  heirs,' 

executors,  or  administrators,  the  said'  sum  of dollars,  in 

manner  following,  to-wit:  (Here  state  the  manner  of  pay- 
ments, as  in  agreement),  as  by  the  said  agreement,  ready  to 
be  produced  in  court,  a  copy  of  which,  hereto  attached  and 
filed,  marked  "  Exhibit  A,"  and  made  part  of  this  bill,  will 
more  fully  appear. 

Your  orator  further  represents  that  he  has  always  been  will- 
ing and  ready  to  comply  with  the  terms  of  said  agreement,  on 

his  part  to  be  performed ;  that  on  the day  of ,  18 , 

he  applied  to  the  said  C D and  offered  to  pay  him  the 

sum  of dollars,  being  the  balance  then  due  the  said  C 

D under  the  said  agreement,  on  his  delivering  to  your  or- 
ator a  sufficient  warranty  deed  for  the  said  premises,  accord- 
ing to  the  said  agreement ;  yet  the  said  C D refused, 

and  still  refuses,  to  comply  with  the  agreement  on  his  part ;  al- 
though your  orator  is,  and  always  has  been,  ready  to  pay  the 

said  sum  of >  dollars,  and  to  fully  perform  his  part  of  the 

said   agreement  whenever  the   said   C D will   make 

and  deliver  to  him  a  good  and  sufficient  deed  for  the  premises 
aforesaid. 

Your  orator  therefore  prays  that  the  said  C D — —  may 

be  made  a  party  defendant  to  this  bill ;  that  the  said  defendant 
may  be  decreed  specifically  to  perform  the  said  agreement  en- 
tered into  with  your  orator  as  aforesaid,  and  to  make  a  good 
and  sufficient  deed  to  your  orator  for  the  said  described  prem- 
ises ;  your  orator  being  ready  and  willing,  and  hereby  offering 
specifically  to  perform  the  said  agreement  on  his  part,  and  upon 
the  defendant's  making  out  a  good  and  sufficient  title  to  the 
said  premises  and  executing  a  proper  conveyance  therefor  to  your 
orator,  pursuant  to  the  terms  of  said  agreement,  to  pay  to  the 
defendant  the  residue  of  the  purchase  money;  and  that  your 
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orator  may  have  such  other  and  further  relief  as  equity  may  re- 
quire, and  to  your  honor  may  seem  meet,  and  as  in  duty  bound 
he  will  ever  pray,  etc. 

A B , 

E.   F.,  By   Counsel."' 

Solicitor  for  the  Plaintiff. 


Ho.    156. 

§976.     For  specific  performance  of  parol  agreement  for  sale  of 
land  where  there  has  been  a  part  performance. 

(After  the  usual  caption  and  address.) 

The  plaintiff  complains  and  says  that  the  H.  C.  C.  &  S.  Com- 
pany is  a  corporation  duly  organized  and  existing  under  and  by 
virtue  of  the  laws  of  the  State  aforesaid ;  that  its  principal  office 

and  place  of  business  is  in  the  town  of  H ,  in  the  county 

aforesaid;  that  the  said  company,  as  the  owner  in  fee  of  a  cer- 
tain parcel  or  lot  of  land  and  house  thereon  situate,  hereinafter 
more  particularly  described,  did  bargain  and  sell  the  same  to 

the  defendant,  H.  G.,  for  the  sum  of  $ ;  that  said  contract 

of  sale  was  made  some  time  in  the  year  18 .       The  plaintiff 

avers  that  said  defendant,  H.  G.,  was  put  in  possession  of  said 
lot  and  premises  by  the  company  aforesaid ;  that  said  H.  G. 
made  valuable  improvements  thereon  and  paid  part  of  the  pur- 
chase money  therefor,  amounting,  as  this  plaintiff  is  informed, 
to  the  sum  of  $ . 

The  plaintiff  further  avers  that  said  H.  G.,  finding  him- 
self unable  to  finish  paying  the  purchase  money  for  said  prop- 
erty, did  sometime  in  the  year  18 ,  agree  with  this  plaintiff 

that  if  he,  this  plaintiff,  would  finish  and  complete  the  payment 
of  the  purchase  money  then  due  and  owing  said  company  for 
said  property,  that  the  deed  therefor  should  be  made  to  him, 

98  This  form  is  taken  from  Puter- 
baugb's  Ch.  PI.  and  Pr.  (3d  ed.) 
393. 
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this  plaintiff,  said  defendant,  H.  G.,  thereby  selling  and  trans- 
ferring to  this  plaintiff  the  equitable  interest  of  said  defendant, 
II.  G.,  in  and  to  said  lot  and  premises. 

The  plaintiff  further  avers  that  in  pursuance  of  said  contract 
with  said  H.  G.,  he  took  possession  of  said  property,  has  lived 
in  and  upon  the  same  ever  since,  and  has  built  an  addition  to 
the  house  located  on  said  land,  constructed  a  smokehouse 
thereon  and  made  other  valuable  and  permanent  improvements 
and  repairs  thereon,  paid  the  taxes  and  charges  against  said 
property  and  has  paid  said  company  about  the  sum  of  $500.00 
in  full  and  complete  satisfaction  and  discharge  of  the  purchase 
money  due  therefor. 

The  plaintiff  avers  that  said  company  is  now  ready  and  will- 
ing to  make,  execute,  acknowledge  and  deliver  to  this  plaintiff 
an  apt  and  proper  deed  conveying  said  property  to  this  plain- 
tiff ;  but  plaintiff  charges  that  said  H.  G.  refuses  to  permit  said 
company  to  execute  said  deed  to  him,  this  plaintiff,  in  accord- 
ance with  the  contract  between  said  H.  G.  and  this  plaintiff. 

The  plaintiff  further  says  that  he  has  performed  in  all  re- 
spects his  part  of  the  said  contract ;  but  the  said  defendant,  H. 
G.,  refuses  and  declines  to  perform  his  part  thereof. 

The  plaintiff  further  says  that  said  lot  is  situated  in  or  near 
J  in  '  County,  West  Virginia,  and  is  bounded  as  fol- 
lows :     (Here  describe  lot.) 

The  plaintiff  therefore  prays  that  said  H.  G.  and  H.  C.  C. 
&  S.  Company  be  made  parties  defendant  to  this  suit,  and  that 
said  defendants  be  required  to  execute  and  deliver  to  this  plain- 
tiff a  proper  deed  conveying  to  this  plaintiff  said  lot  and  prem- 
ises aforesaid. 

He  asks  such  other,  further  and  general  relief  as  the  court 
may  see  fit  to  grant.  And  as  in  duty  bound,  he  will  ever 
pray,  etc. 

M G , 

M—  &  H ,  By  Counsel.'" 

Solicitors   for  the   Plaintiff. 

99  The  above  form  is  substantially      vs.  Gallagher,  31  W.  Va.  9,  5  S.  E. 
taken   from    the   case   of   Gallagher       Rep.  297. 
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No.    157. 
§977.     By  surety  to  be  subrogated  to  rights  of  creditor. 

(After  the  usual  caption  and  address.) 

Your  orator,  A.  B.,  respectfully  represents  that  on  the 

day  of ,  19 ,  one  C.  D.,  being  indebted  to  one  E.  F.  in 

the  sum  of dollars,  for  so  much  money,  by  the  said  E.  F., 

then  loaned  to  the  said  C.  D.,  the  said  C.  D.  and  your  orator,  as 
his  security,  made  and  delivered  to  the  said  E.  F.  a  promissory 
note  of  that  date,  and  thereby  promised  to  pay  to  the  said  E.  F. 
the  said  sum  of  money  in  one  year  after  the  date  thereof,  with 
interest  thereon  at  the  rate  of  six  per  cent,  per  annum,  which 
said  promissory  note  was  signed  by  the  said  C.  D.  as  principal 
thereto,  and  by  your  orator  as  security  for  the  said  C.  D.,  and 
without  any  consideration  moving  from  the  said  C  D.  or  E.  F. 
to  your  orator. 

Your  orator  further  represents  that  to  further  secure  pay- 
ment of  the  principal  sum  and  interest  above  mentioned,  the 

said  C.   D.   and  D.  D.,  his  wife,   on  the  day  of  , 

19 ,  by  their  mortgage  deed  of  that  date,  conveyed  to  the 

said  E.  F.  in  fee  simple,  the  following  described  real  estate, 

situate  in  the  said  County  of ,  to-wit :      (Here  describe  the 

premises)  subject,  however,  to  a  condition  of  defeasance  upon 
the  payment  of  the  said  principal  sum  and  interest  aforesaid, 
according  to  the  tenor  and  effect  of  the  said  promissory  note, 

which  said  deed  was  on  the  day  of  — ■ — ,  19 ,  duly 

acknowledged,   and   afterwards,    on    the    day  of  , 

19 ,   filed  for  record  in  the   Clerk's  office  of  the  County 

Court  of  County,  and  duly  recorded  in  Deed  Book  Xo. 

,  at  page  ,  as  will  more  fully  appear  from  an  at- 
tested copy  of  said  deed  herewith  filed  as  "  Exhibit  A,"  and 
made  part  of  this  bill. 

Your  orator  further  represents  that  soon  after  the  execution 
and  delivery  of  the  said  promissory  note  and  mortgage  deed, 
and  before  the  said  note  became  due,  the  said  C.  D.  became 
wholly  insolvent,  and  unable  to  pay  the  amount  due  on  the  said 
promissory  note. 
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Your  orator  further  represents  that  after  the  maturity  of  the 

said  promissory  note,   on  the  day  of  ,  19 ,  E. 

F.,  the  holder  thereof,  demanded  of  your  orator,  as  security 
aforesaid,  the  amount  due  on  said  note,  and  your  orator  was 
compelled  to,  and  did  pay  to  the  said  E.  F.,  the  full  amount 
due  thereon,  to-wit :  the  sum  of dollars ;,  which  said  pay- 
ment was  indorsed  upon  said  note  by  the  said  E.  F.,  as  will 
more  fully  appear  from  the  said  promissory  note,  now  held  by 
your  orator,  and  the  endorsement  thereon,  ready  to  be  produced 
upon  the  hearing  of  this  cause ;  a  copy  of  the  same  is  hereto 
attached,  marked  "  Exhibit  B,"  and  made  a  part  of  this  bill 
of  complaint. 

Your  orator  further  represents  that  by  reason  of  the  in- 
solvency of  the  said  C.  D.,  your  orator  is  in  danger  of  losing 
the  amount  so  paid  by  him  as  security  as  aforesaid,  and  that  in 
justice  and  in  equity  your  orator  is  entitled  to  be  subrogated 
to  all  the  security,  including  said  mortgage  lien,  held  by  the 
said  E.  F. 

Your  orator  further  represents,  upon  information  and  belief, 
that  one  G.  H.  and  J.  K.  have  or  claim  some  interest  in  the 
mortgaged  property  aforesaid,  as  purchasers,  judgment  credi- 
tors or  otherwise,  the  precise  nature  of  which  is  unknovm  to 
your  orator,  but  such  interests',  if  any  there  be,  have  accrued 
since,  and  are  subject  to  the  rights  of  your  orator,  under  the 
mortgage  aforesaid. 

Your  orator  therefore  prays  that  the  said  C.  D.,  D.  D.,  E.  F., 
G.  H.  and  J.  K.  be  made  parties  defendant  to  this  bill;  that 
upon  the  hearing  thereof,  th&  court  will  decree  that  your  orator 
be  subrogated  to  all  the  rights  and  benefits  of  the  said  mort- 
gage lien  possessed  by  the  said  E.  F. ;  that  an  account  may  be 
taken  in  this  behalf,  by  or  under  the  direction  of  the  court,  of 
the  amount  due  your  orator,  as  aforesaid ;  that  the  defendant, 
C.  D.,  may  be  decreed  to  pay  to  jonr  orator  whatever  sum 
shall  appear  to  be  due  to  him  upon  the  taking  of  said  account, 
together  with  the  costs  of  this  proceeding,  by  a  short  day  to  he 
fixed  by  the  court ;  and  that  in  default  of  such  payment,  the 
said  premises  may  be  sold,  as  the  court  shall  direct,  to  satisfy 
the  amount  due  your  orator,  and  the  costs;  and  that  your  orator 
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may  kave  such  other  or  further  relief  in  the  premises  as  equity 
may  require  and  to  the  court  shall  seem  meet. 

A B , 

By  Counsel/"" 


-M , 

Solicitor  for  the  Plaintiff. 


No.    158. 

§978.  For  the  removal  of  a  trustee  because  of  misconduct  in  his 
management  of  the  trust  fund,  for  an  injunction  and  a 
receiver. 

(After  the  usual  caption  or  title.) 

Your  orator,  A.  B.,  and  your  oratrixes,  B.  B.,  the  wife  of 
A.  B.,  and  C.  B.,  the  daughter  and  only  child  of  A.  B.  and  B. 

B.,  respectfully  represent  -unto  your  honor  that  on  the  

day  of ,  19 ,  a  certain  deed  of  conveyance  of  that  date 

was  executed  between  your  orator,  A.  B.  and  your  oratrix,  B. 
B.,  his  wife,  of  the  one  part,  and  C.  D.  and  E.  F.,  the  de- 
fendants hereinafter  named,  of  the  other  part,  which  said  deed 
is  in  the  words  and  figures  and  to  the  purport  following,  that  is 
to  say  (here  set  out  copy  of  deed  verhatim) ,  as  by  the  said  deed, 
ready  to'  be  produced  in  court,  will  appear. 

Your  orator  and  oratrixes  further  represent  that  the  defend- 
ant, C.  D.,  has  principally  acted  in  the  trust  of  the  said  deed, 
and  has,  by  virtue  thereof,  from  time  to  time,  received  consid- 
erable sums  of  money  and  other  effects,  but  he  has  applied  only 
a  small  part  thereof  upon  the  trusts  of  the  said  deed,  and  has 
applied  and  converted  the  residue  thereof  to  his  own  use ;  and, 
in  particulai",  the  said  C.  D.  has,  within  a  few  months  pas-t, 
received  a  considerable  sum  of  money  from  the  estate  and  ef- 
fects of  the  said  B.  B.  and  C.  B.,  the  whole  of  which  he  has  ap- 
plied to  his  own  iise. 

100  The  foregoing  form  is  taken 
from  Puterbaugh's  Ch.  PI.  and  Pr. 
(3d  ed.)    778. 
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Your  orator  and  oratrixes  further  represent  that  they  have 
reneatedly  applied  to  the  defendants  for  an  account  of  the  said 
trust  property  received  and  possessed, by  them,  and  of  their  ap- 
plication thereof.  And  your  orator  and  oratrixes  well  hoped 
that  the  defendants  would  have  complied  with  such  reasonable  re- 
quest, as  in  equity  they  ought  to  have  done.  But  now  so  it 
is,  the  defendants  combining  and  confederating  and  contriving 
so  to  wrong  and  injure  your  orator  and  oratrixes  in  the  prem- 
ises, absolutely  refuse  to  comply  with  such  requests ;  and  pre- 
tend that  the  trust  property  and  effects  possessed  and  received 
by  them  were  to  an  inconsiderable  amount,  and  that  they  have 
duly  applied  the  same  upon  the  trusts  mentioned  in  said  deed. 
Whereas  your  orator  and  oratrixes  charge  the  contrary  of  such 
pretenses  to  be  the  truth ;  and  that  so  it  would  appear  if  the  de- 
fendants would  set  forth,  as  they  ought  to  do,  a  full  and  true 
account  of  all  and  every  the  said  trust  property  and  effects 
which  they  have  respectively  possessed  and  received,  and  of 
their  application  thereof. 

Your  orator  and  oratrixes  further  represent  that  the  defend- 
ant, C.  D.,  threatens  and  intends  to  use  other  parts  of  the  said 
trust  property,  and  to  apply  the  same  to  his  own  use,  and  will 
do  so  unless  he  is  restrained  therefrom  by  the  injunction  of 
this  court ;  that  both  said  defendants  ought  to  be  removed  from 
being  trustees  under  said  deed,  and  that  some  other  person  or 
persons  ought  to  be  appointed  by  this  court,  as  such  trustees  in 
their  place  and  stead ;  and  that  in  the  meantime  some  proper 
person  ought  to  be  appointed'  tp  receive,  take  charge  of  and 
collect  the  said  trust  property. 

Your  orator  and  oratrixes  therefore  pray  that  the  said  C. 
D.  and  E.  F.  be  made  parties  defendant  to  this  bill,  and  be  re- 
quired to  make  full  and  direct  answer  to  the  same;  and  set 
forth  a  true  and  pesfect  account  in  items -of  all  the  trust  funds 
and  effects  received  by  them,  respectively,  by  virtue  of  the  said 
deed,  and  of  their,  application  thereof;  and  that  upon  the  hear- 
ing thereof  an  account  may  be  taken  of  all  and  every  the  said 
trust  property  and  effects,  which  have,  or  but  for- their  willful 
default  or  neglect  might  havp,  been  received  by  them,  or  either 
of  them,  or  by  any  other  person  or  persons,  by  their  or  either 


1204  EQUITY    PROCEDURE. 

of  their  order^  or  to  their  or  either  of  their  use ;  and  also  an 
account  of  their  application  thereof;  and  that  the  defendants 
may  respectively  be  decreed  to  pay  what  shall  appear  to  be 
due  from  them  upon  such  account;  and  that  the  defendants 
may  be  removed  from  being  trustees  under  the  said  deed ;  and 
that  two  other  persons  may  be  appointed  trustees  under  the 
said  deed  in  their  place  and  stead ;  and  that  in  the  meantime 
some  proper  person  may  be  appointed  to  receive  and  collect  the 
said  trust  estate  and  effects ;  and  that  your  orator  and  oratrixes 
may  have  such  other  and  further  relief  in  the  premises  as  equity 
may  require  and  to  your  honor  shall  seem  meet. 

A.  B.,  B.  B.  and  C.  B., 
G.  H.  K.,  By  Counsel."^ 

Solicitor  for  the  Plaintiff. 


jSTo.    159. 

§979.     By  a  trustee  to  obtain  the  advice  of  the  court  touching 
Ms  duties,  and  for  an  auditing  of  his  accounts. 

(After  the  usual  caption  and  commencement.) 

That  on  the day  of ,  19 ,  one  A B , 

desiring  to  make  voluntary  settlement  in  trust  of  the  bulk  of 
his  property  in  contemplation  of  marriage,  by  his  deed  of  said 
date  duly  executed  and  acknowledged,  sold,  transferred  and 
conveyed  to  the  plaintiffs  as  joint  tenants,  to  them  and  the  sur- 
vivor of  them,  the  following  described  real  and  personal  prop- 
erty: (Here  describe  the  -property),  upon  the  following  condi- 
tions: (State  the  terms  of  the  trust),  a  copy  of  which  deed  is 
herewith  filed  as  "  Exhibit  A,"  and  made  part  of  this  bill. 

That  for  the  accommodation  of  the  said  B and  at  his 

solicitation,  the  defendants  accepted  the  said  conveyance  upon 
the  aforesaid  trust,  and  said  deed  was  duly  delivered  by  said 

101  The  foregoing  form  will  be 
found  in  Puterbaugh's  Cb.  PI.  and 
Pr.    (3d  ed.),  p.  694. 
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A B to  the  plaintiffs,  and  admitted  to  record  in  the 

Clerk's  office  of  the  County  Court  of  — —  County,  in  the  State 
of . 


That  on  the day  of ,  19 ,  said  A B 

married  C D ,  who  is  now  living,  and  there  have  been 

born  lawful  issue  of  said  marriage  as  follows:  (Here  set  out 
the  names  and  ages  of  the  children.) 

That  plaintiffs  have  held  and  managed  the  property  con- 
veyed by  said  deed  ever  since  the  delivery  of  the  same,  and  have 

duly  paid  over  to  said  A B the  net  income  arising 

upon  said  trust  as  provided  in  said  deed. 

That  the  plaintiffs  have  sold  part  of  the  property  conveyed 
to  them  in  said  deed,  and  have  reinvested  the  proceeds  thereof 
in  other  property  for  the  benefit  of  said  trust,  pursuant  to  the 
powers  given  them  in  said  deed. 

That  there  have  come  into  their  hands  and  are  now  held  by 
the  plaintiffs  as  a  part  of  said  trust  property,  six  hundred  and 
seventy-eight  shares  of  the  capital  stock  of  the  Hartford  Steel 
Manufacturing  Company,  and  forty-two  shares  of  the  capital 
stock  of  the  Union  Copper  Company,  which  companies  are 
duly  incorporated  under  the  laws  of  the  State  of . 

That  said  stocks  have  thus  far  proved,  and  at  present  con- 
tinue to  be,  profitable  investments,  and  the  plaintiffs  have  held 
and  now  hold  the  same  as  such  trustees  with  the  knowledge  and 

assent  of  said  A B ,  and  neither  said  A B 

nor  the  plaintiffs  know  of  any  other  securities  which,  in  their 
judgment  would  probably  produce  a  greater  net  income  with 
greater  safety  and  certainty;  but  the  plaintiffs  are  in  doubt 
and  are  unwilling  longer  to  hold  so  large  an  amount  of  said 
stocks  without  the  advice  and  protection  of  a  decree  of  a  proper 
court. 

(Set  forth  a  full  statement  of  the  p-oceedings,  investments 
and  disbursements  of  the  trustees  from  the  commencement  of 
the  trust.) 

That  ever  since  accepting  said  trust  the  plaintiffs  have  ren- 
dered frequent  accounts  of  their  management  of  said  trust  and 
of  the  receipts  and  expenditures  on  account  thereof  to  said 
A B ,  and  he  has  approved  the  same ;  but  inasmuch  as 
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said  trust  is  necessarily  of  very  long  duration,  and  the  rights 
of  said  minor  children  born,  or  that  may  be  hereafter  born,  are 
involved  in  the  administration  of  said  trust,  as  well  as  the 
rights  of  his  wife,  the  plaintiffs  feel  it  to  be  their  right  and 
duty  to  ask  the  court  to  examine  into  their  administratioji  of 
said  trust  from  the  commencement  thereof,  their  sales  and  pur- 
chases, investments  and  reinvestments,  as  respects  the  principal 
of  said  trust  fund,  and  their  receipts,  charges  and  disburse- 
ments on  account  of  the  income  thereof,  and  to  pass  upon  the 
propriety  and  correctness  of  their  said  doings  and  accounts, 
and  to  make  a  complete  settlement  to  the  date  of  the  decree  of 
all  matters  between  the  plaintiffs  and  the  parties  interested. 

That  the  value  of  the  trust  property  now  in  the  hands  of  the 

plaintiffs  is  about  $ ,  and  is  situate  in  the  State  of  , 

and  said  A B has,  since  the  acceptance  of  said  trust 

by  plaintiffs  removed  out  of  this  State,  and  now  resides  with 
his  wife  and  children  in  the  city  of . 

Plaintiff  therefore  prays  that  the  court  will  advise  and  or- 
der whether  they  may  or  shall  hereafter  hold  as  part  of  said 
trust  property  said  stocks  in-  said  manufacturing  companies  or 
any  part  thereof ;  that  the  court  will  examine  into  the  adminis- 
tration of  said  trust  by  the  plaintiffs  from  the  commencement 
down  to  the  time  of  such  examination,  including  all  their  sales 
and  purchases,  investments  and  reinvestments,  as  respects  the 
principal  of  said  trust  fund,  and  all  other  receipts,  charges  and 
disbursements  on  account  of  the  income  thereof ;  and  that  the 
court  vsdll  pass  upon  the  propriety  and  correctness  of  the  said 
doings  and  accounts,  and  make  a  complete  settlement  up  to 
date  of  decree  of  all  said  matters  as  between  the  plaintiffs  and 
the  parties  interested  in  said  trust;  and  grant  unto  plaintiff 
such  other  further  and  general  relief  as  to  equity  may  seem 
meet,  as  in  duty  bound  they  will  ever  pray,  etc. 

M L 

C J H ,  and  0 P , 

Solicitor  for  the  Plaintiff.  By  Counsel.""^ 

102  The  foregoing  is  based  upon  a 
similar  form  in  2  Thornton's  Ind. 
Pr.  Forma,  581. 
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jSTo.    160. 

§980.     For  the  establishment  and  enforcement  of  a  trust. 

(After  the  usual  caption  and  commencement.) 

That  on  the day  of ,  18 — ■ — ,  plaintiff  employed 

the  defendant  as  his  agent  to  purchase  for  him  the  following 
described  real  estate:  (Here  describe  the  same)  (Or  such  real 
estate  as  the  defendant  might  in' his  judgment  deem  advisable 
to  purchase  as  an  investment),  and  furnished  him  for  said  pur- 
pose the  sum  of dollars. 

That  the  defendant  accepted  such  employment  and  as  such 
agent  on  the day  of ,  18 ,  purchased  said  real  es- 
tate, and  paid  therefor  of  plaintiff's  money  the  sum  of  

dollars. 

That  the  defendant,  vfithout  the'  knowledge  or  consent  of  the 
said  plaintiff,  took  the  deed  of  conveyance  for  said  real  estate 
in  his  own  name. 

That  on  the day  of ,  18 ,  plaintiff  demanded 

of  said  defendant  an  accounting  and  payment  of  said  money, 
and  a  deed  to  plaintiff  for  said  real  estate,  all  of  which  was 
refused  by  said  defendant. 

Plaintiff  therefore  prays  that  the  defendant  be  compelled  to 
account  with  him,  and  that  he  have  a  decree  against  the  said  de- 
fendant for dollars,  residue  of  said  sum  of  money  placed 

in  the  hands'  of  defendant  as  aforesaid,  by  this  plaintiff ;  that 
defendant  be  required  to  convey  said  real  estate  to  the  plaintiff, 
or  upon  his  failure  so  to  do,  a  special  commissioner  be  appointed 
for  that  purpose;  and  grant  unto  this  plaintiff  such  other 
further  and  general  relief  as  to  equity  may  seem  meet,  and  as  in 
duty  bound  he  will  ^er  pray,  etc. 


A B- 


By  Counsel."' 


W ^0- 


Solicitor  for  the  Plaintiff. 
103  The  above  form  is  taken  from  2  Thornton's  Ind.  Pr.  Forms,  1580. 
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JSTo.    161. 
§981.     To  set  aside  a  will  —  general  form. 

(After  the  usxml  caption  and  commencement.) 

That  he  is  one  of  the  children  and  heirs-at-law  and  distribu- 
tees of  Robert  B.,  who  recently  departed  this  life,  possessed  of 
real  and  personal  property.  The  other  children,  heirs-at-law 
and  distributees  of  Robert  B.,  are  Anna  B.,  Thomas  B.  and 
William  B.  Your  complainant  believes  that  the  said  Robert 
B.  died  intestate.  Since  his  death  a  paper-writing,  purporting 
to  be  his  last  will  and  testament,  has  been  admitted  to  probate 

in  this  court  (or  in  the  ■ — — ■  Court  of ),  whereby  he  gives 

the  chief  part  of  his  property  to  one  Susan  S.,  and,  after  that, 
the  residue  of  his  property  to  his  children ;  the  order  admitting 

the  said  paper  to  probate  was  made  on  the day  of . 

An  attested  copy  of  the  said  paper  is  herewith  filed,  marked 
"  Exhibit  A."  and  made  part  of  this  bill.  Marcellus  M., 
named  as  executor  of  the  said  paper-writing,  has  declined 
to  qualify  as  such  executor.  Your  complainant  alleges 
and  charges  that  the  paper-vn-iting  aforesaid,  of  which 
probate  has  been  received,  is  not  the  will  of  the  de- 
cedent, Robert  B.  In  tender  consideration  whereof,  and  for- 
asmuch, etc.,  your  complainant  prays  that  the  said  'Susan  S., 
Anna  B.,  Thomas  B.  and  William  B.  may  be  made  parties  to 
this  bill  and  required  to  answer  the  same,  and  this  merely  as 
a  step  or  part  of  this  proceedings  to  obtain  a  trial  before  a  jury ; 
that  proper  process  may  issue;  that  an  issue  devisavit  vel  non 
be  made  up  and  tried  by  a  jury  at  the  bar  of  this  court,  to  as- 
certain and  try  whether  the  said  paper-writing,  admitted  to 
probate  as  aforesaid,  is  or  is  not  the  true  last  will  and  testament 
of  the  said  Robert  B. ;  that  the  said  probate  be  set  aside ;  that 
the  said  paper-writing  be  declared  and  decreed  not  to  be  the 
last  will  and  testament  of  the  said  Robert  B. ;  and  that  all  such 
other,  further  and  general  relief  may  be  afForded  your  com- 
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plainant  as  the  nature  of  his  case  may  demand,  or  to  equity 
Shall  seem  meet.     And  your  complainant  will  ever  pray,  etc. 

A.  B., 
J.  Z.,  By  Counsel.'"' 

Solicitor  for  the  Plaintiff. 


No.    162. 

§982.     To  set  aside  a  will  on  the  ground  of  undne  influence  and 
mental  incapacity. 

(After  the  usual  caption.) 

The  plaintiffs  complain  and  say  that  on  the  day  of 

-,  18 ,  J.  "M..  B.  departed  this  life,  leaving  him  surviv- 


ing the  plaintiffs,  vpho  are  his  children  by  his  first  wife,  who 
long  ago  departed  this  life;  also  the  defendants,  M.  B.  B.,  as 
his  widow,  the  said  E.  B.,  S.  B.,  and  T.  B.,  who  are  his  children 
by  the  said  M.  B.  B.,  the  decedent's  second  wife,  and  the  said 
parties  named  as  his  children  are  his  sole  heirs-at-law. 

The  plaintiffs  further  say  that  at  th^  time  the  said  J.  M.  B. 
departed  this  life  he  owed  no  debts,  and  owned  and  possessed 
a  large  and  valuable  estate,  consisting  of  real  and  personal 
property,  amounting  in  value  to  about  the  sum  of  $75,000.00. 

The  plaintiffs  further  say  that  on  the  day  of  ■, 

18 ,  there  was  admitted  to  probate  in  the  Clerk's  office  of 

the  said  County  Court  of  M ,  a  paper-writing  purporting 

to  bear  date  on ,  18 ,  and  which  purports  to  be 

the  last  will  and  testament  of  the  said  J.  M.  B.,  deceased,  all 
of  which  will  more  fully  and  at  large  appear  from  said  paper- 
vmting  itself,  together  with  the  order  of  probate  thereof,  copies 
of  which  are  herewith  filed,  marked  "  Exhibit  No.  1,"  and 
made  part  of  this  bill. 

The  said  paper-writing  purports  to  contain  devises  and  be- 

104  The  above  form  is  taken  from 
2  Barton's  Ch.  Pr.  (2d  ed.),  p. 
1298. 
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quests  to  the  said  M.  B.  B.,  E.  B.,  S.  B.  and  T.  B.,  T.  E.  B., 
G.  B.  B.,  Y.  v.,  M.  E.  J.,  W.  S.  B.,  Z.  T.  B.,  F.  M.  B.,  J. 

and  M.  B.,  as  by  reference  to  the  said  writing  will  more  fully 
and  at  large  appear. 

These  plaintiffs  further  say  that  the  devises  and  bequests  to 
said  T.  R.  B.,  G.  B.  B.  and  V.  V.  are  quite  small  and  insignifi- 
cant when  compared  to  what  they  should  have  and  would  take 
under  the  law  of  descents  as  his  children,  but  for  said  paper- 
writing;  and  the  devises  and  bequests  to  said  M.  E.  J.,  W.  S. 
B.,  Z.  T.  B.,  F.  M.  B.  are  barely  nominal,  so  small  are  they  and 
each  of  them,  when  compared  with  what  they  and  each  of  them 
should  receive  under  the  law  of  descents  as  his  children;  and 
the  residue  of  said  estate,  and  the  principal  part  and  the  bulk 
thereof  is  given  by  said  writing  to  the  said  M.  B.  B.  and  her 
three  children,  the  said  E.  B.,  S.  B.  and  T.  B.,  infant  defend- 
ants as  aforesaid,  as  by  reference  being  had  to  said  paper  will 
more  fully  appear. 

And  the  said  paper  also  purports  to  contain  a  devise  of  a 
small  piece  of  real  estate  to  said  J.  M.  B.,  and  no  provision  at 
all  is  made  in  said  writing  for  the  said  M.  F.  B. 

These  plaintiffs  further  say  that  subsequently,  on  the  


day  of ,  18 ,  and  about  the  last  of  March  in  that  year, 

the  said  M.  B.  B.  was  adjudged  a  lunatic ;  and  on  the day 

of  ,  18 — — ,  the  said  Y.  X.  was  appointed  a  committee 

of  said  M.  B.  B.,  by  the  County  Court  of  the  said  County  of 

M -,  and  who  gave  bond  and  qualified  as  such  committee, 

which  will  more  fully  and  at  large  appear  from  the  order  of 
said  County  Court  making  such  appointment,  an  attested  copy 
of  which  is  herewith  filed,  marked  "  Exhibit  'No.  2,"  and  made 
part  of  this  bill. 

These  plaintiffs  further  say  that  on  the  — —  day  of  , 

18 — ■ — ,  the  said  U.  S.  F.  was  appointed  administrator,  with 
the  will  annexed,  of  the  said  J.  M.  B.,  deceased,  by  the  Clerk  of 
the  said  County  Court  in  the  vacation  thereof,  as  will  more 
fully  appear  from  the  order  of  such  appointment  made  in  va- 
cation of  the  County  Court  as  aforesaid  in  "  Exhibit  ISTo.  1," 
hereinbefore  filed  as  an  exhibit  to  this  bill. 

These   plaintiffs  further  say  that  at  the  time   said   paper- 
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"writing  was  made,  purporting  to  be  the  will  of  the  said  J.  M. 
B.,  deceased,  the  alleged  testator,  he,  the  said  J.  M.  B.,  was 
afflicted  with  bodily  and  mental  infirmity,  and  with  weakness 
of  mind  and  impaired  memory  to  such  an  extent  that  the  said 
alleged  testator  was  not  of  sound  mind. 

That  OD  or'about  the day  of ,  18 ,  the  said  J. 

M.  B.,  who  had  been  a  widower  for  some  years,  married  M.  B. 
B.,  who  was  then  28  years  of  age,  and  more  than  30  years  his 
junior;  that  soon  after  the  marriage  of  said  M.  B.  B.  to  the 
said  J.  M.  B.,  she  commenced  her  entreaties  and  importunities 
with  the  said  J.  M.  B.  to  influence  him  to  transfer  his  property 
to  her ;  that  these  importunities  and  entreaties  continued  with 

increased  vigor  from  that  time  up  to  the  said day  of , 

18 ,  at  which  time  and  long  prior  thereto  said  J.  M.  B. 

was  so  worn  out  with  said  importunities  and  entreaties  that 
his  will  had  given  away  and  yielded  thereto,  and  on  the  said 
last  named  date  he  was  entirely  under  the  influence  of  the  said 
M.  B.  B.,  his  wife,  and  subject  to  her  will  and  control ;  that  the 
influence  exerted  over  the  said  J.  M.  B.,  during  the  period 
aforesaid  by  the  said  M.  B.  B.,  his  wife,  in  order  to  procure 
him  to  transfer  his  property  to  her  and  her  children,  was  so 
strong  and  so  great  as  to  utterly  destroy  the  peace  of  mind  and 
overthrow  the  free  agency  of  the  said  J.  M.  B.,  and  to  substitute 
her  will  for  his.  Ani  so  these  plaintiffs  say  that  the  said 
paper-writing  purporting  to  be  the  will  of  the  said  J.  M.  B., 
deceased,  was  procured,  obtained  and  made  through  and  by  the 
unlawful  and  undue  influence  of  the  said  M.  B.  B.  operating 
upon  the  mind  of  the  said  testator  at  the  time  of  its  ex- 
ecution. 

These  plaintiffs  therefore  further  say  that  the  said  paper- 
writing  purporting  to  bear  date  on  the  day  of  ; 

18 — — ,  and  admitted  to  probate  on  the  day  of  , 

18 ,  by  the  County  Court  of  M County,  West  Vir- 
ginia, and  purporting  to  be  the  last  will  and  testament  of  J.  M. 
B.,  deceased,  is  not  the  last  will  and  testament  of  J.  M.  B.,  de- 
ceased, nor  is  any  part  thereof  the  last  will  and  testament  of 
the  said  J.  M.  B.,  deceased. 

Plaintiffs  therefore  pray  that  the  said  paper-writing  be  de- 
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clared  not  to  be  the  will  of  said  J.  M.  B.,  deceased,  and  grant 
unto  plaintiffs  such  other,  further  and  general  relief  as  the  law 
in  the  premises  may  authorize  and  as  in  duty  bound  they  will 
ever  pray,  etc. 

Z.  T.  B.,  W.  S.  B.,  T.  R.  B., 
M.  F.  B.,  F.  M.  B.,  G.  B.  B., 
M.  E.  J.  and  V.  V., 

By  Counsel."'^ 
W.  P., 

Solicitor  for  the  Plaintiffs. 


No.    163. 
§983.     To  construe  a  will. 

(After  the  usual  caption.) 

The  plaintiff  complains  and  says  that  on  the  day  of 

,  19 ,  one  E F died  seized  of  an  estate  of  the 

estimated  value  of dollars,  leaving  a  will  duly  attested, 

which,  on  the day  of ,  19 ,  was  duly  admitted  to 

probate  in  the  Clerk's  office  of  the  County  Court  of County, 

State  of ,  as  will  more  fully  appear  from  the  order  of  pro-: 

bate,  a  copy  of  which  is  herewith  filed  as  "  Exhibit  Xo.  1 " 
and  made  part  of  this  bill. 

Plaintiff  further  says  that  the  terms  and  provisions  of  said 
will  will  more  fully  and  at  large  appear  from  said  will,  an  at- 
tested copy  of  which  is  herewith  filed  as  an  exhibit,  marked 
"  Exhibit  'No.  2  "  and  made  part  of  this  bill. 

That  plaintiff,  as  executor  of  said  will,  has  paid  all  lawful 
claims  against  said  estate,  and  all  legacies  provided  for  in  said 

will,  and  on  the  day  of ,  19 ,  duly  rendered  an 

account  of  all  his  proceedings  in  said  settlement  of  said  estate 
to  the court  of  the  State  of ,  which  accounts  and  set- 
tlement were  duly  approved  and  confirmed  by  said  court. 

105  The  above  form  is  drawn  from  to  be  set  aside  upon  the  ground 
the  general  principles  underlying  of  undue  influence  and  mental  in- 
the  law  authorizing  any  instrument      capacity. 
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That  after  the  payment  of  the  legal  claims  against  said  estate, 
and  of  the  legacies  given  by  said  will,  and  of  the  expen,ses  of 
the  settlement  of  said  estate,  there  remains  in  the  hands  of  the 
plaintiff  no  residuary  estate  whatsoever  applicable  to  the  pur- 
poses of  the  trust  provided  for  in  the  sixteenth  section  of  said 
A\'ill,  except  two  parcels  of  land  with  the  buildings  thereon  in 
the  sixteenth  section  of  said  will  specifically  described  which 
are  of  the  value  of  not  less  than  dollars. 

That  no  church  edifice  has  been  erected  on  either  of  the  tracts 
of  land  in  the  sixteenth  section  of  said  Avill  set  apart  for  that 
purpose,  nor  has  any  application  ever  been  made  to  the  plain- 
tiff for  the  occupation  or  use  of  said  premises  for  the  erection 
of  said  church  edifice,  society  or  ecclesiastical  organization  for 
the  purpose  of  availing  themsf.lves  of  the  provisions  of  the  trust 
by  said  sixteenth  section  intended  to  be  created. 

That  by  reason  of  the  failure  of  the  residuary  estate  as  con- 
templated by  the  said  sixteenth  section,  the  plaintiff  is  without 
fimds  or  the  means  of  raising  them  to  keep  the  house  named  in 
said  sixteenth  section  properly  insured,  or  to  make  the  repairs 
upon  said  house  necessary  to  keep  it  in  proper  and  tenantable 
condition,  or  to  pay  the  taxes  lawfully  assessed  against  the 
premises,  or  the  assessments  properly  laid  thereon  for  local  and 
municipal  purposes,  and  the  taxes  already  assessed  against  said 
premises  have  remained  unpaid  for  a  series  of  years  and  now 
amount  to  $ ,  bearing  interest  at  tlie  rate  of per  cent. 

That and ,  named  in  the  sixteenth  sec- 
tion, have  both  deceased  since  the  death  of  said  testatrix,  and 
their  interests  under  the  provisions  of  the  will  have  ceased. 

That  the  following  persons  claim  to  have  some  interest  in  or 
title  to  the  premises  described  in  said  sixteenth  section  of  said 
will,  to-wit:  (naming  them),  as  next  of  kin  and  heirs  of  said 
(testator)  J  deceased. 

That  various  questions  have  arisen  and  various  claims  have 
been  made  by  the  different  persons  hereinbefore  named  relative 
to  the  construction,  validity  and  legal  effect  of  certain  of  the 
]irovisions,  devises  and  trusts  contained  in  said  will,  among 
which  are  the  following : 

Whether  any  legal  effect  can  be  given  to  any  part  of  the  six- 
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teenth  section  of  said  will,  and  if  so,  what;  and  whether  all  or 
any  part  of  said  section  is  or  is  not  void ;  and  whether  any  por- 
tion of  the  scheme  contemplated  by  said  section  can  be  made 
legally  operative; 

Whether  the  trust  made,  or  which  it  was  attempted  to  make, 
in  said  section  is  valid  and  operative,  and  capable  of  being  car- 
ried out  in  any  legal  manner,  and  if  so,  how ;  and  whether  the 
trust  estate  thereby  created,  or  which  it  was  attempted  to  create, 
is  now  a  valid  and  subsisting  estate ;  and  whether  the  provision 
for  accumulation  therein  contained  is  a  legal  and  valid  provi- 
sion, and  if  not,  whether  other  provisions  of  said  section  are 
thereby  rendered  inoperative  and  void ; 

Whether  the  trust  which  it  was  sought  to  create  by  said  sec- 
tion is  or  is  not  void  for  uncertainty,  indefiniteness  and  a  fail- 
ure of  the  object  of  the  testatrix's  bounty. 

In  the  event  of  said  trust  being  adjudged  to  be  inoperative 
or  invalid,  or  to  have  failed,  then  to  whom,  and  in  what  propor- 
tions, and  in  what  manner,  the  tracts  of  land  mentioned  are  to  be 
conveyed,  or  whether  such  tracts,  or  either  of  them,  revert,  or 
in  right  or  in  law  belong,  to  the  heirs  at  law  of  the  testatrix, 
and  who  such  heirs  are. 

The  plaintiff  is  ready  and  willing  to  convey  said  estate  as  the 
same  shall  appear  of  right  to  belong,  but  he  is  in  doubt  as  to 
said  several  questions,  and  as  to  the  true  construction  of  the 
clauses  and  paragraphs  of  said  will  to  which  said  questions  re- 
late ;  and  by  reason  of  the  conflicting  claims  of  the  various  par- 
ties in  interest  and  of  the  uncertainty  and  ambiguity  of  the  va- 
rious clauses  of  said  will,  he  is  exposed  to  sundry  suits  bv  said 
claimants,  and  to  loss  and  damage  therefrom. 

The  plaintiff  therefore  prays  that  he  may  have  the  advice  and 
protection  of  the  court  in  giving  a  construction  to  the  several 
clauses  'and  provisions  of  said  will  in  respect  to  which  have 
arisen  said  various  claims  and  questions  as  above  specified  and 
set  forth;  tliat  he  may  have  a  decree  entered  in  this  cause  ad- 
judicating and  settling  the  construction  of  said  will,  and  direct- 
ing the  plaintiff  in  what  manner  he  shall  carry  its  trusts  into 
execution,  so  that  he  may  execute  the  same  property  and  with 
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safety  to  himself ;  and  that  he  may  have  such  other  and  further 

relief  as  the  court  may  see  fit  to  grant. 

A B ,  executor  of 

E ■  r ,  deceased, 


By  Counsel.^ 


H H , 

Solicitor  for  the  Plaintiff. 


No.    164. 
§984.     To  perpetuate  testimony. 

(After  the  usual  caption  and  commencement.) 

That  on  the  day  of ,  18 — - — ,  he  entered  into  a 

certain  contract  with  A B ,  as  follows :  (Here  state  the 

contract,  or  if  the  suit  be  not  on  contract  state  the  case.) 

But  the  said  A B wholly  broke  and  failed  to  per- 
form the  contract  in  this  that  he  did  not  (now  state  the  case,  or 
if  it  be  not  on  contract  substitute  the  true  narrative  of  the  case, 
substituting  the  same  in  place  of  the  words  "  wholly  brohe  and 
failed,"  and  the  words  following.) 

JSTevertheless,  although  your  orator  hath  just  cause  of  com- 
plaint against  the  said  A B ,  because  of  his  conduct 

and  behavior  in  the  premises,  and  at  the  proper  time  proposes 

to  institute  suit  against  the  said  A B ,  yet  at  this  time 

your  orator  is  prevented  from  instituting  suit  against  the  said 

A B — — ,   for  the  following  reasons :     (Here  state  such 

reasons  as  in  law  may  he  good  and  sufficient  why  suit  -may  not 
be  instituted  at  present.) 

And  your  orator  avers  that  in  order  to  maintain  his  suit, 
when  he  shall  be  at  liberty  to  institute  the  same,  the  testimony 

of  X L is  absolutely  essential  to  him,  but  the  said 

X L is  a  very  aged  person  and  in  infirm  health  (or  is 

108  As  to  the  parties  to  a  bill  of      ing     in     2     Thornton,     Ind.     Prac. 
this   sort,    see   ante,   sec.    83.     This      Forms,   1605-7. 
form   is  founded  upon  one  appear- 
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about  to  leave  the  State),  and  your  orator  fears  that  should  his 
testimony  not  be  taken  at  once,  he  may  die  or  be  in  such  feeble- 
ness of  body  or  mind  (or  will  have  left  the  State),  as  that  h'is 
testimony  can  not  be  taken,  if  the  taking  thereof  shall  be  post- 
poned until  the  said  suit  shall  have  been  brought  and  matured 
for  the  taking  of  testimony. 

Wherefore,  your  orator  prays  that  the  said  A B be 

made  a  party  to  this  suit  and  be  compelled  to  ansveer  this  bill, 
but  not  on  oath,  the  oath  being  hereby  expressly  waived ;  that 

your  orator  be  allowed,  upon  proper  notice  to  the  said  A 

B ,  to  take  the  deposition  of  X- — —  L — — ,  and  that  the 

same  be  perpetuated  by  decree  of  this  court  in  this  cause  to  be 
used,  and  read  in  such  suit  as  your  orator  may  hereafter  institute 
against  the  said  A B — —  upon  the  cause  of  action  de- 
scribed in  this  bill. 

C D , 

By  Counsel."' 

W P K , 

Solicitor  for  the  Plaintiff. 

(Verify  the  bill  by  affidavit ,  following  the  form  No.  259 j  or 
No.  262,  depending  upon  the  fact  as  to  the  State  in  which  the 
suit  is  brought.) 


1^0.   165. 
§985.     To  take  testimony  de  bene  esse. 

(After  the  usual  caption  and  commencement.) 

That  an  action  at  law  is  now  pending  in  the  Circuit  Court  of 

County,  wherein  your  orator  is  plaintiff,  and  said  C 

D is  defendant,  (or  the  reverse),  touching  and  concerning 

(here  describe  the  cause  of  action) ,  which  has  not  yet  been  com- 
mitted to   a   jury;    and  your   orator  further   shows,   that  one 

E F ,  of  the  age  of  seventy  years  or  upwards   (or  a 

person- of  infirm  health,  or  laboring  under  a  certain  disease,  or 

107 The  above  form  is  taken  from  2  Bart.  Ch.  Pr.   (2nd  ed.)   1290. 
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who  is  about  to  depart  out  of  the  jurisdiction  of  the  court,  or 

who  is  the  sole  witness  to  the  fact  of ) ,  so  that  his  testimony 

is  in  danger  of  being  lost  to  your  orator  at  the  said  trial,  by 
reason  of  death  (or  absence),  is  a  material  and  important  wit- 
ness for  your  orator,  inasmuch  as  the  said  E F is  ac- 
quainted wtih  the  fact  (here  state  the  expected  evidence  of  the 

witness),  (or,  inasmuch  as  the  said  E E is  the  sole 

person  who  has  knowledge  of  the  fact  of ),  which  fact  it  is 

material  and  necessary  for  your  orator  to  prove  on  the  trial  of 
the  said  action  at  law. 

In  tender  consideration  whereof  your  orator  prays  that  the 

said  C D may  be  made  a  party  defendant  to  this  suit ; 

that  your  orator  may  be  at  liberty  to  take  the  testimony  of  the 

said  witness  E — ■ —  E de  bene  esse;  that  your  orator  have 

such  other  further  and  general  relief  as  to  equity  may  seem 
meet,  and  as  in  duty  bound  he  will  ever  pray,  etc. 

A—  B , 

By  Counsel. 


"  1 

Solicitor  for  the  Plaintiff. 


(Append  uffidavit  of  the  circumstances  under  which  the  evi- 
dence is  in  danger  of  being  lost.) 
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CHAPTER  XXXIX. 

BILLS  NOT  ORIGINAL. 

Amended  or  supplemental  bill. 

Amended  and  supplemental  bill. —  Another  form. 

Amended  or  supplemental  bill. —  A  further  form. 

Amended  bill. —  Another  form,  and  one  often  used  in  practice. 

The  amendment  to  a  bill. 

Of  revivor  by  the  original  complainant,  against  the  executor  of 
the  original  defendant,  who  had  answered  the  original  bill  be- 
fore his  death. 

A  croiss-bill. 

See.  992o.  A  cross-bill  in  the  nature  of  a  plea  puis  darrein  continuance. 
Sec.  993.     Of  review  upon  errors  in  law. 
Sec.  994.     Of  review  on  discovery  of  new  matter. 

¥o.  166. 
§986.     Amended  or  supplemental  bill. 

(After  the  style  of  the  cause  and  court  in  which  pending  as  in 

No.  1.) 

The  amended  (or  supplemental)  bill  of  complaint  of  A.  B., 
humbly  shows,  that  heretofore  he  filed  his  bill  of  complaint 
in  this  court,  against  a  certain  C.  D.,  praying  amongst  other 
things,  for  a  sale  of  certain  premises  mortgaged  by  the  said 
C.  D.  to  your  orator,  as  in  said  bill  is  particularly  set  forth, 
to  which  bill  the  defendant  answered,  and  other  proceedings 
were  had,  as  by  the  same  proceedings  now  in  this  court,  will 
appear. 

And  your  orator  has  lately  discovered,  and  now  charges, 
by  way  of  amendment  (or  supplement)  to  his  aforesaid  bill  of 
complaint,  that  the  said  C.  D.,  subsequent  to  the  date  of  his 
aforesaid  mortgage  to  your  orator,  conveyed  or  assigned  all 
his  remaining  interest  or  equity  of  redemption  in  said  prem- 
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ises  unto  one  E.  F.,  of  said ,  who  is  therefore  a  necessary 

party  to  this  suit. 

Your  orator,  therefore,  prays  that  the  said  C.  D.  may  an- 
swer this  amended  bill,  and  that  the  said  E.  F.  may  answer  as 
well  the  matters  charged  in  the  original  bill  of  complaint  as 
in  this  amended  bill,  and  that  your  orator  may  have  such  re- 
lief against  them  as  is  prayed  for  in  his  original  bill  against 
the  said  C.  D.  A B , 

M.  N.,  By  Counsel.' 

Solicitor  *f or  the  Plaintiff. 


No.  167. 
§987.     Amended  and  supplemental  bill  —  Another  form. 

(After  style  of  cause  as  indicated  in  No.  1.) 

The  amended  and  supplemental  bill  of  your  complainant, 
R.  B.,  respectfully  sheweth  to  the  court  that  he  heretofore  ex- 
hibited in  this  court  his  original  bill  of  complaint  against  (here 
name  the  defendants,  setting  forth  original  bill  and  proceedings, 
after  which  state  the  matter  of  amendment  and  supplemental) 
matter.)  Your  complainant  therefore  prays  that  the  said  M. 
M.  and  L.  L.  may  severally  answer  all  and  every  the  matters 
and  things  herein  charged  by  way  of  amendment  and  supple- 
ment, and  that  they  may  discover  and  set  forth,  (Here  add 
interrogatories.)  And  your  complainant  prays  that  he  may 
have  full  and  general  relief  in  the  premises,  such  as  the  nature 
of  his  case  may  require.     And  your  orator  will  ever  pray,  etc. 

E.  B., 

H.  M.,  By  Counsel.' 

Solicitor  for  the  Plaintiff. 

1  This  form   is    taken   from   Mit-  telligible,   the   new  matter.     Puter- 

ford  &  Tyler's  PI.  and  Pr.  in  Eq.,  baugh,   Ch.   PI.   and  Pr.    (3rd   ed.) 

554.  205. 

An  amended  bill  need  only  state  2  The  above  form  is  taken  from  2 

so  much  of  the  original  bill  as  is  Barton's  Ch.  Pr.    (2nd  ed.)   1294. 
necessary  to  introduce  and  make  in- 
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No.    168. 

§988.     Amended  or  supplemental  bill. —  A  further  form. 

(After  style  of  cause  as  indicated  in  No.  1  and  commence- 
ment as  in  No.  17.) 

I.  That  on  the  ninth  day  of  July,  1890,  he  filed  his  original 
bill  in  your  honor's  said  court  against  the  said  defendant,  Rich- 
ard Roe,  alleging,  among  other  things,  that  (here  state  briefly 
the  material  allegations  of  the  original  hill.)  In'said  original  bill 
complainant  prayed  that  (here  set  forth  the  substance  of  the 
prayers.)  All  of  which  allegations  and  prayers  will  fully  ap- 
pear by  reference  to  said  original  bill. 

II.  And  now,  by  leave  of  your  honor,  complainant  brings 
this  amended  bill  into  your  honor's  said  court,  and  shows  to  the 
court  that  (here  set  out  the  new  matters,  new  parties,  and  such 
other  additional^  or  amendatory ,  or  explanatory  matters,  as  the 
amended  bill  is  intended  to  set  forth.) 

III.  The  complainant  now  prays : 

First.  That  proper  process  issue  to  bring  (any  new  parties, 
made  by  the  amended  bill,  before  the  court.) 

Second.  That  all  the  defendants  to  this  amended  bill  be  re- 
quired to  answer  it,  but  not  on  oath.  (If  an  answer  from  any 
defendant  is  unnecessary,  so  state,  and  except  him  from  answer- 
ing.) 

Third.  That  complainant  have  (the  particular  relief  he 
seeks  by  his  amended  bill,  if  any,  specifying  it.) 

Fourth.     That  complainant  may  have,  also,  general  relief. 

J D , 

L S ,  By  Counsel." 

Solicitor  for  the  Plaintiff. 

3  It  must  not  be  forgotten  or  over-  mental  bill  must  also  be  verified, 
looked  that  when  the  original  bill  The  foregoing  form  is  taken  from 

is  verified    the  amended  or  supple-       Gibs.  Suit  in  Ch.,  sec.  645. 
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No.     169. 

§989.     Amended  bill. —  Another  form,  and  one  often  used  in  prac- 
tice. 

The  amended  and  supplemental  bill  of  complaint  of  A 

B against  C- D ,  filed  in  the  Circuit  Court  of 

County,  in  the  State  of . 

The  plaintiif  by  way  of  amendment  and  supplement  to  his 
bill  says  that  heretofore,  he  filed  his  bill  of  complaint  in  this 

court   against   C D — — ,   to   which  bill  of  complaint  he 

hereby  refers,  and  asks  that  it  be  taken  and  read  in  connection 
with  this,  his  amended  and  supplemental  bill  to  the  same  ex- 
tent, and  with  the  same  effecjt  as  if  the  same  were  herein  fully 
set  forth ;  that  the  said  defendant  filed  his  answer  to  said  bill, , 
and  other  proceedings  were  thereon  had,  as  bv  the  same  pro- 
ceedings in  this  court,  reference  being  had  thereto,  will  fully 
appear. 

And  this  plaintiff,  further  complaining,  says  that  he  has 
lately  discovered  and  now  charges  by  way  of  amendment  and 
supplement  of  his  said  bill  of  complaint  that  (here  insert  the 
matters  of  amendment  and  supplement  to  he  ernhodied  in  the 
amended  and  supplemental  bill)  ;  that  it  will  appear  from  the 

amendment  here  made  that  the  said  E F and  G 

D should  be  made  parties  to  this  suit  in  order  to  complete 

the  determination  of  the  matters  in  controversy  here  involved. 
(This  last  allegation  as  to  new  parties  is  only  to  be  made,  of 
course,  ivhen  the  amendment  requires  new  defendants.) 

Plaintiff  therefore  prays  that  the  said  C D may, 

answer  this  amended  and  supplemental'  bill;  that  the  said 
E F and  G D may  answer  as  well  the  mat- 
ters charged  in  the  original  bill  of  complaint  as,  in  this  amend- 
ed and  supplemental  bill;  and  that  this  plaintiff  may  have 
such  relief  as  is  prayed  for  in  his  original  bill. 

A B ,    V 

By  Counsel. 

J — C , 

Solicitor  for  the  Plaintiff. 
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ISTo.    170. 
§990.     The  amendment  to  a  bill. 

(After  the  title  of  the  cause.) 

An  amendment  to  the  bill  of  complaint  in  this  cause  made 
by  leave  of,  and  in  pursuance  of  an  order  of  the  court,  entered 
herein  on  the day  of  — — ,  18 . 

First.     In  the  third  line  from  the  top  of  the  second  folio  of 

the  bill,  after  the  word  "  and,"  interline,  "  to-wit,  on  the 

day  of ,  18 ." 

Second.  After  the  word  "  time,"  in  the  tenth  line  from 
the  bottom  of  the  sixth  folio,  insert  the  words  following: 
(Here  insert  the  additional  matter  proposed.) 

Third.  Strike  out  the  words  "  did  convey,"  in  the  fourth 
line  from  the  top  of  the  eleventh  folio,  and  insert  in  lieu 
thereof,  the  following :  "  Was  about  to  convey." 

Fourth.     Add  the  name  of  "  E F "  as  a  defendant, 

in  the  second  line   from  the  bottom  of  the  fourteenth  folio,- 
after  the  word  "  and." 

A B , 


J H W ,  By  Counsel. 

Solicitor  for  the  Plaintiff.* 


No.    171. 

§991.  Of  revivor  by  the  original  complainant,  against  the  execu- 
tor of  the  original  defendant,  who  had  answered  the 
original  bill  before  his  death. 

(After  title  of  the  cause.) 
The  bill  of  complaint  of  A.  B.  humbly  shows  that  hereto- 
fore he  filed  his  bill  of  complaint  in  this  court  against  C.  D., 
praying,  amongst  other  things,  (here  insert  prayer  of  original 
hill  in  such  manner  as  to  show  the  right  to  revive  against  the 
executor  of  the  deceased  defendant.)     To  which  said  bill  the 

i  See  Puterbaugh,  Ch.  PI.  and  Pr. 
(3rd  ed.)  203,  whence  this  form  is 
taken. 
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said  defendant  answered,  and  other  proceedings  were  had,  as 
by  the  same  proceedings  now  remaining  in  this  court  will 
appear. 

And  your  orator  further  charges  that  before  the  said  cause 
was  brought  on  to  a  hearing,  the  said  C.  D.  departed  this  life, 
leaving  a  last  will  and  testament  in  writing,  duly  executed  in 
his  lifetime,  of  which  he  appointed  E.  ~F.,  of  said  county, 
executor,  who,  since  the  death  of  the  said  C.  D.  has  duly 
proved  the  same  and  obtained  letters  testamentary  thereon,  and 
has  possessed  himself  of  assets  of  his  testator  sufficient  to  an- 
swer the  demands  of  your  orator  against  the  said  testator,  as 
stated  in  his  aforesaid  original  bill. 

And  your  orator  is  advised  that  the  said  suit  having  abated 
by  the  death  of  the  said  C.  D.,  he  is  entitled  to  have  the  same 
revived  against  the  said  E.  F.,  as  executor  aforesaid,  and  re- 
stored to  the  condition  in  which  it  was  at  the  death  of  the  said 
C.  D. 

Your  orator  therefore  prays  that  the  said  E.  ~F.  may  be  made 
a  party  defendant  to  this  bill,  as  well,  also,  as  to  said  original 
bill,  and  may  answer  the  premises,  and  may  either  admit 
assets  of  his  testator  in  his  hands  to  satisfy  your  orator's  afore- 
said demand,  or  set  forth  a  full  and  particular  account  of  the 
personal  estate  of  his  testator  which  has  come  to  his  hands, 
and  of  the  application  thereof.  And  that  the  said  suit  may  be 
revived  against  the  said  E.  F.  and  be  restored  to  the  same 
condition  that  it  was  in  at  the  time  of  the  death  of  the  said 
C.  D.  And  in  case  the  said  E.  F.  shall  not  admit  assets  of  his 
testator  in  his  hands  to  satisfy  your  orator's  aforesaid  demand, 
that  an  account  may  be  taken,  under  the  direction  of  this  court, 
of  the  estate  and  effects  of  the  said  testator,  received  by  or 
for  the  use  of  the  said  E.  F.  as  executor  aforesaid,  and  of  the 
application  thereof,  and  grant  to  your  orator  such  other  relief 
as  the  nat"  -"e  of  this  case  may  require. 

J.  L.,  A B , 

Solicitor  for  the  Plaintiff.  By  Counsel.^ 

B  The  foregoing  form  is  taken 
from  Mitford  &  Tyler's  PI.  and  Pr. 
in  Eq.,  554. 
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No.    172. 
§992.     A  cross-bill. 

(After  title  of  the  cause.) 

Humbly  complaining,  showeth  unto  your  honor,  your  orator, 
J.  H.,  (administrator  of  all  and  singular  the  goods,  chattels 
and  credits,  which  were  of  E.  H.,  deceased,  at  the  time  of  his 
death,  left  unadministered  by  M.  H.,  in  her  lifetime,  now  de- 
ceased, and  which  said  M.  H.,  in  her  lifetime,  and  at  the  time 
of  her  death,  was  administratrix  of  the  goods,  chattels,  rights 
and  credits,  which  were  of  the  said  K.  H.,  deceased,  at  the  time 
of  his  death),  that  J.  M.,  deceased,  when  in  sound  mind,  duly 
made  his  last  will  and  testament  in  writing,  and  thereby,  after 
bequeathing  several  pecuniary  legacies,  gave  the  residue  of 
his  personal  estate  and  effects  (subject  to  the  payment  of  his 
debts)  to  his  daughter  H.,  then  an  infant  under  the  age  of 
twenty-one  years,  but  now  the  wife  of  J.  C.  (and  which  said  J. 
C.  and  H.,  his  wife,  are  two  of  the  defendants  hereinafter 
named),  and  thereby  appointed  R.  P.  (another  defendant  here- 
inafter named),  and  the  said  E.  H.,  executors  of  his  said  will,  as 
by  the  probate  copy  of  such  will,  reference  being  thereto  had, 
will  more  fully  appear.     And  your  orator  further  showeth  unto 

your  honor,  that  the  said  testator  died  on  or  aboiit  the  

day  of  .  without  altering  or  revoking  his  said  will,  leav- 
ing his  said  daughter  H.  him  surviving;  and  upon  or  soon 
after  his  decease,  the  said  R.  P.  and  R.  li.,  as  such  executors, 
as  aforesaid,  duly  proved  the  said  will  in  the  proper  court, 
and  the  said  R.  P.,  who  principally  acted  in  the  execution  of 
said  will  (the  said  R.  H.  having  only  interfered  for  the  sake 
of  conformity),  under  and  by  such  probate,  possessed  himself  of 
a  considerable  part  of  the  said  testator's  personal  estate  and 
effects.     And  your   orator    further   showeth   unto   your  honor 

that  the  said  R.  H.   departed  this  life  on  or  about  the  

day  of  ,  18 ;  and  shortly  after  his  decease  letters  of 

administration  were  duly  granted  to  the  said  M.  H.,  his  wife, 
who  died  on  or  about  the day  of ,  18 ;  and  after 
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liei"  decease,  such  letters  of  administration  of  the  unadminis- 
tered  personal  estate  of  the  said  R.  H.,  deceased,  as  aforesaid, 
were  duly  granted  to  your  orator  by  the  proper  court;  as  by 
such  letters  of  administration,  reference  being  thereto  had, 
will  fully  appear. 

And  your  orator  further  showeth  unto  your  honor  that  the 
said  R.  H.,  previously  to  his  death,  accounted  for  and  paid  to 
the  said  R.  P.,  as  such  co-executor  as  aforesaid,  all  such  part 
of  the  personal  estate  of  the  said  testator  as  had  been  received 
by  him,  R.  H.,  as  such  executor,  as  aforesaid,  and  no  part  of 
such  personal  estate  remained  in  the  hands  of  the  said'R.  H. 
at  the  time  of  his  decease,  previously  whereto  the  said  R.  H. 
resided  in  the  country,  where  his  house  was  robbed,  and  all 
papers  (relative  to  his  acts  as  such  executor  as  aforesaid,  and 
for  which  he  had  so  accounted  as  hereinbefore  mentioned), 
were  stolen,  and  have  never  hitherto  been  recovered.  And 
your  orator  further  showeth  unto  your  honor  that  the  said  J. 
C.  and  H.,  his  wife,  duly  intermarried  previously  to  the  said 
H.  attaining  the  age  of  twenty-one  years,  which  she  has  since 
done,  and  after  that  period  the  said  R.  P.  duly  accounted  for 
the  residue  of  the  said  testator's  personal  estate  with  the  said 
J.  C.  (who,  in  right  of  the  said  H.,  his  wife,  became  entitled 
to  receive  the  same),  and  thereupon  obtained  a  general  re- 
lease from  the  said  J.  C.  and  H.,  his  wife,  of  all  demands  in 
respect  thereof,  as  by  the  said  release,  reference  being  thereto 
had,  will  appear.  And  your  orator  hoped,  under  the  circum- 
stances aforesaid,  he  would  not  have  been  called  upon  for  an 
account  of  the  administration  of  the  said  testator's  personal 
estate. 

But  now,  so  it  is,  the  said  J.  C.  and  H.,  his  wife,  combining 
and  confederating  with  the  said  R.  P.,  and  divers  other  per- 
sons at  present  unknown  to  your  orator,  whose  names,  when 
discovered,  your  orator  prays  he  may  be  at  liberty  to  insert 
herein,  vvith  apt  words  to  charge  them  as  parties  defendants 
hereto,  and  contriving  how  to  wrong  and  injure  your  orator 
in  the  premises,  have  lately  filed  their  bill  in  this  honorable 
court  against  your  orator,  as  such-  representative  of  the  said 
R.  H.,  deceased,  as  aforesaid,  for  an  account  of  the  personal 
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estate  of  the  said  testator,  J.  M.,  received  by  the  said  R.  H.,  de- 
ceased, in  his  lifetime,  as  such  executor  as  aforesaid,  thereby 
praying  that  your  orator  may  be  decreed  to  pay  the  said  J. 
C,  in  right  of  the  said  H.,  his  wife,  what  upon  such  account 
shall  appear  to  be  due  to  the  said  J.  C,  in  right  of  -the  said 
H.,  his  wife,  out  of  the  assets  of  the  said  E.  H. ;  and  to  which 
said  bill  they  have  made  the  said  R.  P.  a  defendant,  without 
praying  any  account  or  relief  against  him.  And  they  pretend 
that  ttiere  are  various  receipts  and  accounts  (particularize  those 
charged  in  the  original  hill)  of  the  said  R.  H.,  deceased,  as 
such  executor  aforesaid,  as  to  the  personal  estate  of  the  said 
testator,  which  remained  unaccounted  for  by  the  said  R.  H. 
at  his  decease,  and  which  ought  to  be  paid  by  your  orator. 
Whereas  your  orator  charges  the  contrary  thereof  to  be  true 
(negative  specifically  the  pretended  receipts  and  accounts), 
and  that  an  account  was  stated,  and  a  settlement  of  accounts 
took  place  between  the  said  R.  H.  previously  to  his  death,  and 
the  said  R.  P.,  and  that  an  account  has  likewise  been  stated 
and  settled  by  and  between  the  said  R.  P.,  as  such  surviving 
executor  as  aforesaid,  and  the  said  J.  C,  in  right  of  the  said 
H.,  his  wife,  since  she  attained  the  age  of  twenty-one  years, 
as  aforesaid;  and  that  no  demand  was  ever  made  on  the  per- 
sonal estate  of  the  said  R.  H.,  in  respect  of  his  accounts,  until 
lately,  when  the  loss  of  such  papers  as  aforesaid  was  discov- 
ered, and  of  which  your  orator  charges  an  undue  advantage  is 
intended  and  attempted  to  be  taken,  and  your  orator  also 
charges  that  the  said  R.  P.  abets  the  said  J.  C.  and  H.,  his 
wife,  in  their  proceedings,  and  refuses  to  indemnify  the  per- 
sonal estate  of  the  said  R.  H.,  in  respect  of  his  accounts  in  the 
execution  of  the  will  of  the  said  testator,  J.  M.,  so  accounted 
for  by  him,  and  settled  with  the  said  R.  P.  as  aforesaid ;  and 
the  said  R.  P.  also  refuses  to  inform  your  orator  what  he 
knows  of  the  matters  aforesaid,  or  any  of  them,  and  also  de- 
nies such  statements  as  have  been  made  by  him  relative  thereto. 
Tour  orator  therefore  prays  that  the  said  J.  C.  and  H., 
his  wife,  and  said  R.  P.  and  the  rest  of  the  confederates,  when 
discovered,  may  be  made  parties  defendant  to  this  bill;  and 
may  upon  their  several  and  respective  corporal  oaths,  full,  true, 
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direct  and  perfect  answeB  make  to  all  and  singular  the  matters 
hereinbefore  stated  and  charged,  as  fully  and  particularly  as  if 
the  same  were  hereinafter  repeated,  and  they  thereunto  dis- 
tinctly interrogated,  and  that  not  only  as  to  the  best  of  their 
respective  knowledge  and  remembrance,  but  also  to  the  best  of 
their  several  and  respective  information  and  belief,  and  more 
especially  that  they  may  answer  and  set  forth  whether  (here 
follow  the  interrogatories  to  he  answered.) 

And  the  further  prayer  of  your  orator  is  that  the  said  J.  C. 
and  H.,  his  wife,  may  be  decreed  to  execute  to  your  orator,  as 
such  administrator  of  the  goods,  chattels  and  credits  of  the  said 
R.  H.,  deceased,  left  unadministered  by  the  said  M.  H.,  also 
deceased,  at  the  time  of  her  death,  a  general  release  of  all 
claims  and  demands  upon  such  administered  estate  and  effects 
of  the  said  R.  H.,  deceased,  as  aforesaid,  in  respect  of  all  the 
accounts  of  the  said  E.  H.,  in  the  execution  of  the  will  of  the 
said  testator,  J.  M. ;  or  that  an  account  may  be  taken  of  the 
said  personal  estate  of  the  said  testator,  J.  M.,  received  by 
the  said  E.  H.,  and  of  his  application  thereof;  your  orator 
being  willing  and  hereby  offering  to  pay  what,  if  anything, 
shall  appear  to  be  due  on  the  balance  of  such  account ;  and 
that  the  said  E.  P.  may  be  decreed  to  indemnify  the  estate  of 
the  said  E.  H.  and  your  orator,  as  such  administrator  thereof, 
as  aforesaid,  in  respect  to  such  part  thereof  as  the  said  E.  P. 
paid  to,  or  to  the  order,  or  for  the  use  of  the  said  E.  P. ;  or 
otherwise  to  account  for  and  pay  the  same  to  your  orator. 
And  that  tihe  said  J.  C.  and  H;,  his  wife,  may  be  decreed  to 
pay  to  your  orator  his  costs  of  this  suit ;  and  that  your  orator 
may  have  such  further  and  other  relief  in  the  premises  as  the 
nature  of  his  case  may  require,  and  to  your  honor  may  seem 

meet. 

J.  H., 
K.  L.,  By  Counsel." 

Solicitor  for  the  Plaintiff. 

e  See  Mitford  &  Tyler,  Eq.  PI.  and  pears;  ante,  sees.  190-207,  but  es- 
Pr.,    563,    in   which    this   form   ap-       peeially  sec.  199. 
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No.   172  a. 

§992a.     A  cross-bill  in  the  nature  of  a  plea  puis  darrein  con- 
tinuance. 

(After  the  usual  caption.) 

Your  orator,  A.  B.,  respectfully  represents  unto  your  honor, 

that  on  the  day  of  ,  18 ,  C.  D.,  the  defendant 

hereinafter  named,  filed  his  bill  of  complaint  in  this  honorable 
court  against  your  orator,  thereby  praying,  (Here  state  the 
prayer  of  the  bill);  and  your  orator,  being  duly  served  with 
process,  appeared  and  put  in  his  answer  thereto,  to  which  an- 
swer the  said  C.  D.  filed  a  replication;  and  issue  being  thus 
joined,  testimony  was  taken  on  both  sides,  and  the  proofs 
closed;  whereupon  the  said  cause  was  set  down  for  hearing, 
as  by  the  said  bill,  and  other  pleadings  and  proceedings  in  the 
said  cause,  now  remaining  as  of  record  in  this  honorable  court, 
reference  being  thereto  had,  will  more  fully  appear. 

Your  orator  further  represents  that  the  said  cause  has  not 

yet  been  heard;  and  on  the  day  of  ,   18 ,  the 

said  C.  D.,  by  a  certain  writing  of  release,  of  that  date,  did 
remise,  release  and  forever  quit-claim  unto  your  orator,  his 
heirs,  executors  and  administrators,  the  several  matters  and 
things  complained  of  in  and  by  the  said  bill  of  the  said  C.  D., 
and  in  question  in  the  said  suit,  and  each  and  every  of  them, 
and  of  all  sums  of  money  then  due  and  owing,  or  thereafter  to 
become  due  and  owing,  together  with  all  and  all  manner  of  ac- 
tions, causes  of  actions,  suits  and  demands  whatsoever,  both  at 
law  and  in  equity,  or  otherwise  howsoever,  which  he,  the  said 
C  D.,  then  had,  or  which  he  should  or  might  at  any  time  or 
times  thereafter  have,  claim,  allege  or  demand,  against  your 
orator,  for,  or  by  reason  or  means  of  any  matter,  cause  or  thing 
whatsoever,  from  the  beginning  of  the  world  to  the  day  of  the 
date  of  the  said  deed  or  writing  of  release;  as  by  the  said  re- 
lease, reference  thereunto  being  had,  and  a  copy  of  the  same 
hereto  attached,  marked  "  Exhibit  A,"  and  made  a  part  of  this 
bill,  will  more  fully  appear. 

And  your  orator  hoped  that  in  consequence  of  the  said  re- 
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lease,  the  said  C.  D.  would  not  have  proceeded  in  the  said  suit 
against  your  orator ;  but  the  said  C.  D.,  notwithstanding  the 
said  release,  threatens  and  intends  to  proceed  in  the  said  suit, 
and  to  bring  the  same  on  for  hearing  in  due  course ;  and  he  pre- 
tends that  no  such  release  was  ever  executed  by  him,  or  if  so, 
that  the  same  was  obtained  by  fraud  and  surprise,  and  there- 
fore void.  Whereas  your  orator  charges  that  the  same  was,  in 
every  respect,  fairly  and  properly  obtained  by  your  orator,  and 
duly  executed  by  the  said  C.  D. 

And  your  orator  further  represents  that  under  the  circum- 
stances aforesaid,  he  is  unable  to  put  the  said  release  in  issue, 
or  to  use  the  same  as  a  plea  in  bar  of  said  suit. 

Your  orator  therefore  prays  that  the  said  C.  D.  may  be 
made  a  party  defendant  to  this  cross-bill;  that  the  said  release 
may  be  established  and  declared  by  this  honorable  court  a 
sufficient  bar  tO'  any  further  proceedings  by  the  said  C.  D.  in 
the  said  suit;  and  that  the  bill  of  the  said  C.  D.  therein,  may, 
under  the  circumstances,  be  forthwith  dismissed  with  costs, 
and  that  your  orator  may  have  such  other  and  further  relief 
in  the  premises  as  equity  may  require  and  to  your  honor  shall 
seem  meet. 

A.  B., 

F.  G.,  By  Counsel." 

Solicitor  for  the  Plaintiff. 


ISTo.    173. 
§993.     Of  review  upon  errors  in  law. 

(After  the  proper  title.) 

Your  orator,  A B ,  respectfully  represents  that  on 

the day  of ,  18 ,  one  C D exhibited  his 

bill  of  complaint  in  this  honorable  court  against  your  orator 
in  the  words  and  figures  following,  to-wit :      (Here  insert  copy 

7  Taken  from  Puterbaugh  Ch.  PI.  and  Pr.   (3rd  ed.)   373. 
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of  hill)  and  on  the  same  day  process  was  issued  upon  said  bill 
in  the  words  and  figures  following,  to-wit:      (Here  insert  copy 

of  process)  which  was  served  upon  your  orator  on  the  

day  of ,  18 ;  that  on  the  — —  day  of ',  18 , 

your  orator  appeared  and  put  in  his  answer  to  said  bill,  in  the 
words    and   figures   following,    to-wit:      (Here   insert   copy   of 

answer)  and  the  said  C D on  the day  of , 

18 — — ,  filed  his  replication  to  said  answer,  as  follows,  to-wit: 
(Here  insert)  and  issue  being  joined,  the  following  other  pro- 
ceedings were  had  in  said  cause,  to-wit:  (Here  insert  all  the 
proceedings  down  to  and  including  the  final  decree.)* 

And  your  orator  further  represents  that  the  said  decree  is 
erroneous  and  ought  to  be  reviewed,  reversed  and  set  aside  for 
many  apparent  errors  and  imperfections,  among  which  are  the 
following : 

First.  The  court  erred  in  the  decree  rendered  in  this  cause 
in  (Here  insert  the  error  complained  of). 

Second.  The  court  further  erred  in  the  rendition  of  its 
said  decree  in.  (Here  insert  the  second  error  and  continue  until 
the  assignment  of  errors  is  completed.) 

Por  all  of  which  errors  and  imperfections  in  said  decree,  ap- 
pearing upon  the  face  thereof,  your  orator  has  brought  this,  his 
bill  of  review,  to  have  the  said  decree  reviewed  and  set  aside, 
and  to  thereby  be  relieved  in  the  premises. 

Your  orator  therefore  prays   that  the   said    C D 

may  be  made  a  party  defendant  to  this  bill,  and  may  be  re- 
quired to  make  full  and  direct  answer  to  the  same;  that  said 
decree  may  be  reviewed,  reversed  and  set  aside,  and  any  further 
proceedings  ceased  thereon;  and  that  your  orator  may  have 
such  other  and  further  relief  in  the  premises  as  equity  may 
require,  and  to  your  honor  shall  seem  meet. 

A B , 

By  Counsel.® 
T J M , 


Solicitor  for  the  Plaintiff. 
I  Taken  substantially  from  Puterbaugh  Ch.  PI.  and  Pr.  (3rd  ed.)  318. 
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Ho.   174. 
§994.     Of  review  on  discovery  of  new  matter. 

(As  in  No.  lis  down  to  the  *.) 

And  your  orator  further  represents,  by  leave  of  this  honor- 
able court,  first  had  and  obtained  for  that  purpose,  that  since 
the  rendition  of  the  said  decree,  your  orator  has  discovered  new 
matter  of  consequence  and  material  in  said  cause,  particularly 
that,  etc,  (Here  set  forth  the  new  matter  discovered) ;  which 
new  matter  your  orator  did  not  know;  and  could  not,  by 
reasonable  diligence,  have  known,  so  as  to  make  use  thereof  in 
the  said  cause,  previous  to  and  at  the  time  of  the  hearing  and 
the  pronouncing  of  the  said  decree ;  and  that  your  orator  first 
learned  of  the  existence  of  the  said  newly  discovered  evidence 
about,  etc.,  (Here  give  the  date  of  the  discovery  as  near  as 
may  he)  j  and  your  orator  is  advised  that  said  new  matter,  etc. 
(Here  state  the  bearing  of  such  new  matter  upon  the  decree.) 

And  your  orator  further  represents  that  he  is  advised  and 
.insists  that  under  the  circumstances  aforesaid,  the  said  decree, 
in  consequence  of  the  discovery  of  such  new  matter  as  afore- 
said, ought  to  be  reviewed  and  reversed. 

Your  orator  therefore  prays  that  the  said  C D m.ay 

be  made  a  party  defendant  to  this  bill,  and  that  he  may  be 
required  to  answer  the  same ;  that  the  decree  and  all  proceed- 
ings thereon  may  be  reviewed  and  reversed,  and  any  further  pro- 
ceedings ceased  thereon ;  and  that  your  orator  may  have  such 
other  further  and  general  relief  as  equity  may  require,  and  as  to 
your  honor  may  seem  meet. 

A. B , 


L C P ,  By   Counsel.' 

Solicitor  for  the  Plaintiff. 

(Add  affidavit  as  in  No.  269.) 

» Taken    from    Puterbaugh's    Oh.  PI.  and  Pr.   (3rd  ed.)   319. 
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CHAPTER  XL. 

PETITIONS. 

Sec.  995.     Observations. 

See.  995a.  By  guardian  for  the  sale  of  infant's  lands. 

Sec.  996.     By  guardian  for  the  lease  of  infant's  lands. 

See.  997.     By  guardian  to  give  mortgage  or  deed  of  trust  on  infant's  land. 

Sec.  998.     To  transfer  estate  of  minor  or  insane  person  into  another  State 

or  county. 
Sec.  999.     By  guardian  to  be  allowed  to  apply  part  of  the  principal  to  the 

education  or  maintenance  of  the  wai 
Sec.   1000.  By  guardian  for  permission  to  submit  matter  to  arbitration. 
Sec.   1001.  By  husband  for  release  of  inchoate  right  of  dower  of  insane  wife. 
Sec.   1002.  By  a  guardian  to  remove  proceeds  of  the  sale  of  real  estate  of 

the  infant  out  of  the  State. 
Sec.  1003.  By  church  trustees  for  the  sale  of  church  property. 
Sec.  1004.  Petition  making  new  parties  to  suit. 
Sec.   1005.  Petition  foi  rehearing. 

Sec.   1006.  Disputing  the  validity  of  attachment  by  third  party. 
Sec.  1007.  For  a  rehearing  by  a  non-resident  after  the  entry  of  a  decree 

upon  an  order  of  publication  in  an  attachment  suit. 
See.  1008.  Where   the   petitioner   was   proceeded   against   as   an   unknown 

party. 
Sec.   1009.  For  leave  to  file  a  bill  of  review  for  errors  apparent  upon  the 

face  of  the  decree. 
Sec.  1010.  For  leave  to  file  a  bill  of  review  upon  discovery  of  new  matter. 

§995.     Observations. 

As  there  are  not  a  few  matters  of  practice  that  now  origi- 
nate in  a  court  of  equity  by  petition,  as  well  as  other  matters 
brought  to  the  attention  of  the  court  in  the  same  manner  as 
incident  to  a  pending  cause,  it  is  thought  advisable  to  devote  a 
distinct  and  separate  portion  of  this  work  to  the  subject  of  the 
forms  of  petitions  as  now  employed  by  our  courts  of  equity, 
and  especially  those  of  the  Virginias? 

1  See  ante,  sees.  226-250c. 
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1^0.    175. 
§995a.     By  guardian  for  the  sale  of  infant's  lands. 

To  the  Honorable , 


Judge  of  the   Circuit   Court  of  County  in  tho  State 

of : 

The    undersigned,    your    petitioner,    respectfully    represents 

unto  your  honor  that  he  is  the  guardian  of  C J) ,  an 

infant  under  twenty-one  years  of  age ;  that  the  said  petitioner 
was    duly   appointed    and   qualified    as   the   guardian   of   said 

C D in  the Court  of Coimty,  and  State  of 

,  on  the day  of ,  19 ,  as  will  more  fully  and 

at  large  appear  by  reference  to  ycfur  petitioner's  said  appoint- 
laent  and  qualification,  a  copy  of  the  order  whereof  is  herewith 
filed,  marked  "  Exhibit  ISTo.  1,"  and  made  part  of  this  petition." 

Your  petitioner  further  represents  unto  your  honor  that  his 
said  ward,  C D — ■ — ,  is  the  owner  in  fee  simple  of  a  cer- 
tain parcel  of  real  estate,  situate  in  (Here  describe  the  prop- 
erty)^ which  is  the  only  real  estate  or  interest  in  any  real  es- 
tate owned  by  the  said  infant ;  that  the  only  personal  property 
or  estate  owned  by  the  said  infant  consists  of  (Here  describe 
the  same)  ;  that  the  said  C D is  over  the  age  of  four- 
teen years  ;-|-  that  no  one  else  except  the  said  infant  is  in  any 
manner  interested  in  the  said  real  estate*  or  the  sale  thereof. 

Your  petitioner  further  sheweth  unto  the  court  that  in  the 
opinion  of  your  petitioner  a  sale  of  the  aforesaid  tract  of  land 
would  promote  the  interests  of  the  said  infant,  because,  as  your 
petitioner  here  avers,  (Here  state  the  facts  or  grounds  relied 
on  to  show  that  the  interests  of  the  infant  would  be  promoted 
by  a  sale.) 

Your  petitioner  further  sheweth  unto  your  honor  that  he 
has  given  the  said  C D ten  days'  notice  of  your  pe- 
titioner's intention  to  apply  to  this  court  for  the  relief  sought 
by  this  petition. 

Your  petitioner  further  sheweth  unto  your  honor  that  the 
rights  of  no  person  will  be  violated  by  a  sale  of  said  real  estate. 

Your  petitioner  therefore  prays  that  the  said  infant,  C 
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D ,  may  be  made  a  party  defendant  to  this  petition ;  that  a 

suitable  person  be  appointed  guardian  ad  litem  for  the  said 
infant ;  and  that  he  may  be  required  to  be  present  at  the  hear- 
ing of  said  petition ;  tliat  the  said  tract  of  land  be  sold  and  the 
proceeds  thereof  be  invested  for  the  benefit  of  the  infant  as 
the  court  may  direct,  and  that  all  proper  orders  and  decrees 
may  be  made  and  accounts  and  inquiries  directed ;  and  grant 
unto  your  petitioner  such  other,  further  and  general  relief  sis 
the  nature  of  the  case  may  require  or  seem  proper  in  the 
premises. 

A B , 

By  Counsel.^ 

Q :  G S , 

Solicitor  for  the  Petitioner. 

(^Verify  hy  affidavit  as  in  No.  260. 


No.    176. 

§99G.     By  guardian  for  the  lease  of  infant's  lands. 

'(As  in  No.  175  down  to  the  *.) 

Then  proceed  as  follows: 

Your  petitioner  further  sheweth  unto  your  honor  that  the 
said  land  and   personal  property  above   described,   is   all   the 

property  in  which  the  said  C D is  interested ;  that 

inasmuch  as  the  said  C D is  now  over  fourteen  years 

of  age  and  his  fortune  justifies  his  liberal  education,  and  h^  de- 
sires to  be  liberally  educated,  in  the  opinion  of  your  petitioner 
it  will  greatly  promote  his  interests  if  the  income  of  his  prop- 
erty is  expended  in  his  education  at  some  school  in  this  State. 

Your  petitioner  further  sheweth  unto  your  honor  that  the 
said  land  is  very  valuable  and  will  lease  for  at  least  the  sum 
of dollars  per  year. 

2  Constructed  from  the  provisions" 
of  the  West  Virginia  statute,  Code 
Ch.   83,  sec.   12. 
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Your  petitioner  further  slieweth  unto  your  honor  that  the 
letting  of  tlie  said   land   for  a   definite  period  not  exceeding 

•  years,  at  that  rent,  would  promote  the  interest  of  the  said 

C D ,   and  that  in   such  letting  the  interests   of  no 

other  person  would  be  affected  or  damaged  thereby. 

Your  petitioner  further  sheweth  that  he  has  given  said  C 

D — ■ —  ten  days'  notice  of  your  petitioner's  intention  to  apply 
to  this  court  for  the  relief  sought  by  this  petition. 

Your  petitioner  further  sheweth  unto  your  Jionor  that  the 
rights  of  no  person  will  be  violated  by  the  lease  or  rental  of 
the  said  real  estate. 

Your  petitioner  therefore  prays  that  the  said  infant,  C 

D ,  may  be  made  a  party  defendant  to  this  petition;  that 

a  suitable  person  be  appointed  guardian  ad  litem  for  the  said 
infant;  and  that  he  may  be  required  to  be  present  at  the  hear- 
ing of  said  petition;  that  the  said  tract  of  land  be  rented  for 
the  purposes  hereinbefore  designated ;  and  grant  unto  your 
petitioner  such  other  further  and  general  relief  as  the  nature  of 
his  case  may  require  or  seem  proper  in  the  premises. 

A B , 

By  Counsel.^ 

J W L- , 


Solicitor  for  the  Petitioner. 

(The  above  petition  must  be  sworn  to.) 


No.    177. 

§997.     By  guardian  to  give  mortgage  or  deed  of  trust  on  infant's 
land. 

(As  in  No.  i75  to  the.  *.) 

Then  proceed  as  follows: 

Your  petitioner  further  sheweth  unto  your  honor  that  said 
land  and  personal  property  above  described  is  all  the  property 
in  which  the  said  C D is  interested;  that  the  said 

3  Based  on-  West  Virginia  statute,  Code,  CVi.  83,  see.  12. 
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land  is  underlaid  with  valuable  coal,  but  that  the  surface  is 
wholly  unfit  for  agricultural  purposes ;  that  the  income  of  the  es- 
tate of  the  said  C D is  insufficient  to  pay  the  taxes  on 

the  said  real  estate  and  to  maintain  and  educate  him ;  that  the 
said  land  is  wholly  unproductive;  that  in  the  opinion  of  your 

petitioner  it  would  be  to  the  interest  of  said  C D to 

negotiate  a  loan  secured  by  a  mortgage  or  deed  of  trust  on  said 
land,  and  open  a  coal  bank  on  the  said  land  and  operate  it,  as 
the  coal  with  which  the  said  land  is  imderlaid  is  of  excellent 
value,  and  commands  ready  sale  in  the  market ;  that  your  pe- 
titioner can  have  the  bank  opened  up  and  the  said  mine  put  in 
running  order  for  the  mining  and  shipment  of  coal  for  the 

sum  of  dollars;  that  the  profits  from  the  business  will 

enable  your  petitioner  to  pay  off  and  discharge  the  said  trust 
or  mortgage  within  a  reasonable  time. 

Your  petitioner  further  sheweth  \mto  your  honor  that  he-has 

given  said  C D ten  days'  notice  of  your  petitioner's 

intention  to  apply  to  this  coiirt  for  the  relief  sought  by  this 
petition. 

Your  petitioner  further  shewoth  unto  your  honor  that  the 
rights  of  no  person  will  be  violated  by  incumbering  said  real 
estate. 

Your    petitioner   therefore   prays   that   said   infant,    C 

D ,  be  made,  a  party  defendant  to  this  petition ;   that  a 

suitable  person  be  appointed  guardian  ad  lllem  for  the  said 
infant;  and  that  such  guardian  ad  litem  may  be  required  to  be 
present  at  the  'hearing  of  said  petition ;  that  said  tract  of  land 
may  be  mortgaged  or  a  deed  of  trust  placed  thereon  for  the 
purposes:  hereinbefore  designated ;  and  grant  unt<i  your  peti- 
tionei*  such  other,  further  and  general  relief  as  the  nature-  of 
the  case  may  i-equire,  or  as  may  seem  proper  in  the  premises. 

A B , 

J W^—  T. ,  By  Counsel.' 

Solicitor  for  the  Petitioner. 

(Above  pelillon  must  he  sworn  to 

i  Framed  from  the  requirements 
of  the  West  Virginia  statute,  Code, 
CK  83,  sec.  12. 
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No.    178. 

§998.     To  transfer  estate  of  minor  or  insane  person  into  another 
state  or  country. 

To  the  Honorable , 


Judge  of  the  Circuit  Court  of  — —  County,  State  of : 

The  undersigned,  jour  petitioner,  K H ,  respect- 
fully represents  that  he  is  the  guardian  of  E E ,  a 

minor,  and  produces  and  files  herewith  a  transcript  from  the 

records  of  Court  of  the  County  of  S ,  in  the  State 

of  M ,  a  court  of  competent  jurisdiction  in  the  premises, 

duly  certified  in  accordance  with  the  requirements  of  the  act  of 
congress,   showing  that  your  orator  has  been   duly   appointed 

by  said  court  of  the  State  of  M ,  the  guardian  of  said 

E K — ■ — ;  and  that  he  has  duly  qualified  as  such  guardian 

according  to  the  laws  of  the   said  State  of  M ,   and  has 

given  bond  with  sufficient  security  for  the  performance  of  his 
ti-ust.* 

Your  petitioner  further  sheweth  unto  your  honor  that  he, 
your  petitioner,  as  well  as  his   said  ward,  both  reside  in  the 

town  of  C in  the  said  County  of  S ,   and  State  of 

M ,  and  that  petitioner's  said  ward  is  entitled  to  the  fol- 
lowing described  property  in  the  County  of  J — — ,  and  State 
of  West  Virginia,  to-wit,  (Here  describe  the  same)  ;  which  said 
property  may  be  removed  to  another  State  without  conflicting 
with  any  restriction  or  limitation  thereon,  and  without  im- 
pairing the  right  of  his  said  ward  thereto. 

Your  petitioner  further  sheweth  unto  your  honor  that  on  the 

day   of  ,    18 ,    J F ,    of  the   town    of 

B ,  in  the  said  County  of  J ,  and  said  State  of  West 

Virginia    was,    by    an    order    of    this    court,    duly    appointed 

guardian  of  the  estate  of  the  said  E E ,  in  the  said 

County  of  J — ■ — ,  and  duly  qualified  as  such. 

Your  petitioner  therefore  prays  that  an  order  may  be  made 
authorizing  him  as  such  guardian,  to  remove  the  said  property 

of  said  ward  to  the   State  of  M ;  that  the  said  J 

r ,  as  guardian  aforesaid,  may  be  made  a  party  defend- 
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ant  to  this  petition,  as  well  also  as  the  said  R E ;  that 

a  suitable  person  be  appointed  as  guardian  ad  litem  to  the  said 
infant  defendant;  that  an  order  may  be  entered  directing  and 

requiring  said  J- — —  F ,  guardian  as  aforesaid,  to  pay  and 

deliver  to  the  petitioner  all  personal  property  and  money  in 
his  hands  or  in  his  control,  belonging  to  the  said  ward;  that 
the  said  petitioner  may  be  authorized  to  sue  for,  recover  and 
receive  all  money  or  personal  property  which  may  belong  to  his 
said  ward,  including  the  accruing  rents  of  his  real  estate,  in 
like  manner  as  if  he  were  appointed  a  guardian  of  such  ward 
in  this  State,  and  to  likewise  remove  the  same  to  the  said  State 
of  M ,  in  which  your  petitioner  was  appointed  and  quali- 
fied as  guardian  aforesaid ;  and  grant  unto  your  petitioner  such 
other,  further  and  general  relief  as  to  equity  may  seem  meet, 
or  as  the  nature  of  tlie  case  may  require. 

!N" H — — ,  guardian  of  R R , 

By    Counseh^ 

C F L ; 

Solicitor  for  the  Petitioner. 

I  The  foregoing  petition  should  he  duly  verified  by  the  affi- 
davit of  the  guardian.) 


]Sro.    179. 

§999.     By  gua.rdian  to  be  allowed  to  apply  part  of  the  principal 
to  the  education  or  maintenance  of  the  ward. 

(As  in  No.  175  down,  to  the  f.) 

That  the  income  of  the  estate  of  said  ward  is  insufficient  for 
his  maintenance  and  education;  that  the  said  ward  is  of  deli- 
cate constitution,  and  is  not  able  to  support  himself  by  manual 
labor,  but  the  said  ward  has  great  intellectual  aptitudes  and  a 

5  The  foregoing  form   is   adapted      ute  in  Virginia.     Code   (1887),  sec 
to   see.    3,   Ch.   84,   of   the   Code  of      2629. 
West  Virginia,  and  to  a  like  stat- 
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fondness  for  intellectual  pursuits,  which  he  can  pursue  very 

readily;  that  it  would  be  best  to  appropriate  the  part 

of  the  principal  of  the  said  estate  of  said  ward  for  his  main- 
tenance and  education,  and  in  the  opinion  of  your  petitioner, 
the  said  portion  of  the  principal  would  be  sufficient  to  make  up 
the  deficit  in  the  income  of  said  ward. 

Wherefore  your  petitioner  prays  that  some  suitable  per- 
son be  appointed  to  act  as  guardian  ad  litem  for  his  said  ward 
to  attend  to  his  interests  in  this  proceeding ;  that  a  day  may  be 
set  for  hearing  this  petition  and  the  proofs  to  be  submitted 
therein;  that  an  order  be  made  granting  your  petitioner  leave 
to  appropriate  such  part  of  the  principal  of  the  estate  of  said 
ward,  as  hereinbefore  set  out,  as  may  be  necessary  and  suf- 
ficient for  the  purposes  hereinbefore  set  forth. 

A—  B ,     ' 

By  Counsel.^*. 

H L K , 

Solicitor  for  Petitioner. 

(The  above  petition  should  be  verified  by  the  affidavit  of 
the  petitioner.) 


No.    180. 

§1000.     By  guardian  for  permission  to  submit  matter  to  arbitra- 
tion. 

(As  in  No.  175  down  to  the  °.) 

Then  proceed  as  follows: 

Your  petitioner  further  sheweth  unto  your  honor  that  there 

5*  The  right  to  apply  to  a  court  decreed  to   be   paid   out  of   the   in- 

of  equity  for  leave  to  expend  a,  part  come  of  the  estate  of  the  daughter 

of  an  infant's  estate  for  its  main-  by  the  trustee  of  the  estate,  where, 

tenance  and  education  does  not  be-  by  reason  of  his  poverty  and  bod- 

lono-    exclusively    to    the    guardian,  ily  infirmity,  he  has  become  unable 

but  a  father  may  resort  to  equity  to  support  her.      Watts  vs.  Steele, 

to  have  allowance  made  for  infant  19  Alabama  656,  54  Am.  Dec.  207. 
daughter's    support    and    education 
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came  into  his  hands  as  such  guardian,  by  the  last  will  and 

testament  of  E D ,  father  of  the  said  C ;  D , 

two  horses ;  that  the  said  two  horses  are  claimed  by  one  F 


G ,  who  threatens  to  bring  suit  against  your  petitioner  for 

the  specific  recovery  of  said  horses. 

Your  petitioner  now  asks  for  permission  to  submit  to  arbi- 
tration the  question  as  to  the  ownership  of  said  horses,  and  as- 
signs the  following  as  the  reasons  why  he  asks  permission  to  sub- 
mit the  said  question  to  arbitration. 

1st.  The  horses  are  not  worth  to  exceed  the  sum  of  one 
himdred  and  fifty  dollars. 

2nd.  Your  petitioner  lives  about  twenty  miles  from  the 
county  seat,  and  the  evidence  of  several  vdtnesses  is  necessary 
in  the  matter  of  deciding  the  ownership  of  said  horses. 

3rd.  The  arbitration  of  the  question  of  ownership  would 
save  the  expenses  of  an  attorney's  fee,  as  your  petitioner  would 
attend  to  the  matter  of  arbitration  in  person. 

4th.     Suitable  men  to  act  as  arbitrators  can  be  selected  in 

the   vicinity    in   which   your   petitioner    and   the   said   F 

G reside. 

5th.  It  will  be  much  less  expensive  to  settle  said  question 
by  arbitration,  and  the  matter  can  be  determined  in  a  much 
shorter  time ;  and  it  is  to  the  interest  of  petitioner's  said  ward 
to  settle  said  matter  as  soon  as  can  practically  be  done,  as  your 
petitioner  has  an  opportunity  to  sell  the  said  horses  at  full 
value,  but  a  delay  incident  to  a  suit  would  deprive  him  of  the 
sale  of  said  horses,  and  they  are  expensive  to  keep  and  of  no 
service  to  the  ward. 

Your  petitioner  therefore  prays  that  an  order  may  be  made 
permitting  this  petitioner  to  arbitrate  the  matters  herein  above 
set  out;  that  the  award  may  be  entered  as  the  judgment  of  the 

court  in  reference  to  the  matter;  that  said  F G may 

be  made  a  party  defendant  to  this  petition,  and  a  suitable  per- 
son appointed  to  act  as  his  guardian  ad  litem;  and  grant  unto 
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your  petitioner  such  other  and  further  relief  as  the  court  may 

Bee  fit  to  grant. 

A B , 

guardian  of  C D , 

By  Counsel.' 
E J 


I   6 


Solicitor  for  the  Petitioner. 


No.    181. 

§1001.    By  husband  for  release  of  inchoate  right  of  dower  of  in- 
sane wife. 

To  the  Honorable , 

Judge  of  the  Circuit  Court  of  ■ ■  County,  in  the  State  of 


The   undersigned,    your  petitioner,    J D ,   of   the 

county  and  State  aforesaid,  respectfully  sheweth  unto  your 
honor  that  he  is  the  owner  of  the  following  described  lands  and 
premises,   to-wit:     (Here   describe   the    land   sufficiently   for 

identification)  ;  and  that  he  can  sell  the  same  for dollars, 

and  that  his  interests  require,  and  would  be  promoted  by,  the 
sale  of  the  same  at  the  said  figure. 

Your   petitioner   further    sheweth    that    his    wife,     C 

D — — ,  is  entitled  to  an  inchoate  right  of  dower  in  said  prem- 
ises, and  that  she  is  insane  and  has  been,  by  due  process  of 
law,  adjudged  a  lunatic,  and  is  now  confined    at    the    State 

Asylum  for  the  Insane  at  ,  in  the  County  and  State  of 

,  and  by  her  mental  infirmity  is  incapacitated  from  execut- 
ing a  valid  release  and  relinquishment  of  her  said  right  of 
dower. 

Your  petitioner  therefore  prays  that  his  said  wife,  C 

D — • — ,  may  be  made  a  party  defendant  to  this  petition;  that 
a  suitable  and  proper  person  be  appointed  guardian  ad  litem 

6  The  above  form  is  founded  upon      ute  in  Virginia,  Code   (1887),  sees. 
the  statute  of  West  Virginia,  Code      3006-3010. 
Oh.  108,  sees.  1-5,  and  a  similar  stat- 
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for  her;  that  your  honor  will  inquire  into  the  merits  of  this 
application,  and  will  direct  such  release  and  relinquishment 
to  be  made  by  a  commissioner  in  chancery  of  this  court,  by 
and  according  to  the  statute  in  such  case  made  and  provided; 
and  will  grant  to  your  petitioner  such  other  and  further  re- 
lief in  the  premises  as  shall  be  agreeable  to  equity,  and  the  na- 
ture of  his  case  may  require. 

J D ,  Petitioner, 

F C ,  By  Counsel^ 

Solicitor  for  the  Petitioner. 


JSTo.    182. 

§1002.    By  a  guardian  to  remove  proceeds  of  the  sale  of  real  es- 
tate of  the  Infant  out  of  the  state. 

(As  in  No.  118  to  the  *.) 

Then  proceed  as  follows: 

Your  orator  further  sheweth  unto  your, honor  that  both  he 
and  the  said  ward  are  residents  of  the  town  of  C- — ■ — ,  in  the 
said  County  of  S — — ■  and  State  of  M ,  and  that  peti- 
tioner's said  ward  was  at  one  time  the  owner  of  a  certain  tract 
of  land,  which  was  sold,  and  the  proceeds  thereof  invested  in 

securities   now  held  by   and   payable  to   E F ,    the 

guardian  of  said  C D hereinafter  mentioned,  resident 

in  this  State,  which  securities  consist  in  (Here  set  out  the  se- 
curities) ;  which  said  property  or  securities,  the  proceeds  of 
the  sale  of  said  real  estate,  may  be  removed  to  another  State 
without  conflicting  with  any  restriction  or  limitation  thereon, 
and  without  impairing  the  right  of  your  petitioner's  said  ward 
thereto,  or  that  of  any  other  person. 

Your  petitioner  further  represents  unto  your  honor  that 
notice  of  the  application  for  the  removal  by  your  petitioner, 

7  See  ante,  sec.  830. 
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of  the  proceeds  of  the  sale  of  said  real  estate  has  been  given  to 
the  persons  interested  therein,  by  personal  service  on  said  par- 
ties, and  that  said  notice  has  also  been  published  once  a  week 

for  four  successive  weeks  in  the  ,  a  newspaper  published 

in  the  said  County  of  ,  and  State  of  ,  as  will  more 

fully  and  at  large  appear  by  copies  of  said  notices,  and  the 
service,  and  the  affidavit  of  publication,  herewith  filed  as  part 
of  this  petition. 

Your  petitioner  further  sheweth  unto  your  honor  that   on 

the day  -of ,  18 ,  E ■  F ,  of  the  town  of 

B ,  in  the  said  County  of  J ;  and  State  of  West  Vir- 
ginia, was,  by  an  order  of  court,  duly  appointed  guardian  of 

the  estate  of  the  said  C D in  the  said  County  of 

J ,  and  duly  qualified  as  such. 

Your  petitioner  further  sheweth  unto  your  honor  that  no 
one  is  interested  in  the  proceeds  of  the  sale  of  said  real  estate 

except    said    C •   D ,    and   his    said    guardian     E 1 

E ,  resident  in  this  State. 

Your  petitioner  further  sheweth  unto  your  honor  that  J 

D is  a  brother  of  the  said  C D — ■ — ,  and  would  be  the 

heir-at-law  of  the  said  C D if  the  said  .C— — ■  D 

were  dead,  and  the  said  J D — ^ —  resides  in  this  State  and 

gives  his  consent  to  the  removal  of  the  proceeds  c;f  said  real 

real  estate  into  said  State  of  M ,  as  will  more  fully  and 

at  large  appear  by  reference  to  his  consent  thereto  given,  in 
writing,  which  writing  is  herewith  filed  and  made  a  part  of 
this  petition. 

Your  petitioner  further  sheweth  that  the  proceeds  of  the 
sale  of  said  real  estate  was  invested  in  said  securities  above 
designated  under  and  by  virtue  of  an  order  of  this  court,  en- 
tered of  record  on  the day  of ,  18 ,  in  a  certain 

suit  wherein  — • —  was  plaintiff  and  was  defendant,   as 

by  the  records  of  this  court  now  on  file,  reference  being  h^d 
thereto,  will  more  fully  appear. 

Your  petitioner  therefore  prays  that  the  said  securities,  pro- 
ceeds of  the  sale  of  the  said  real  estate,  be  paid  and  delivered 
to  your  petitioner,  and  that  he  be  permitted  to  remove  the  same 
into  the  said  State  of  M ,  the  State  of  the  residence  of 
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your  petitioner  and  his  said  ward ;  that  the  said  E F , 

resident  guardian  of  the  said  C — ■ —  D — — ,  as  aforesaid,  and 

the  said  J D ,  be  made  parties  to  this  petition;  that 

the  said  C D may  be  made  a  defendant  hereto,  and 

a  suitable  person  appointed  as  guardian  ad  litem,  for  the  said 

C— — ■   D ;    and   grant   unto   the   petitioner    such    other, 

further  and  general  relief  as  to  equity  may  seem  meet. 

A B , 

guardian  of  C D , 

G S C— ,  By  Counsel. 

Solidtor  for  the  Plaintiff. 


No.    183. 
§1003.    By  chiirch  trustees  for  the  sale  of  church  property. 
To  the  Hon.  , 


Judge  of  the  Circuit  Court  of  — ■ —  County,  State  of  West 
Virginia : 

The  undersigned,  your  petitioners,  respectfully  represent 
unto  your  honor  that  they  constitute  the  trustees  of  the  Presby- 
terian Church  in  P ,  located  in  the  Kanawha  Presbytery  of 

the  Presbyterian  Church  in  the  United  States;  that  they,  as 
trustees,  are  holding  by  deed,  a  certain  piece  or  parcel  of 
ground  conveyed  to  them  as  such  trustees  for  the  benefit  of  the 

Said  church  on  the  day  of ,  18 ,  which  deed  is 

duly  of  record  in  the  Clerk's  office  of  the  county  court  of  said 
county,  an  attested  copy  whereof  is  herewith  filed  marked 
"  Exhibit  A  "  and  made  part  of  this  petition. 

Your  petitioners  further  represent  unto  your  honor  that  the 

membership  of  the  Presbyterian  Church  in  the  town  of  P 

consists  of  about  members;  that  this  petition  is  filed  by 

the  said  board  of  trustees  of  tlie  said  church,  both  on  behalf  of 
themselves  and  all  the  members  of  the  said  congregation  of  said 
church  in  the  said  town  of  P — . 

Your  petitioners  further  shew  and  represent  unto  your  honor 
that  they,  as  said  board  of  trastees,  deem  that  the  interests  of 
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those  for  whose  benefit  the  said  property  is  held  in  trust,  to- 

wit,  the  Presbyterian  Church  in  the  town  of  P ,  will  be 

promoted  by  a  sale  of  said  property;  your  petitioners  further 
represent  unto  your  honor  that  a  majority  of  the  members  of 
said  church  desire  the  sale  of  said  property,  as  will  more  fully 
and  at  large  appear  by  the  minutes  of  a  meeting  of  the  members 

of  said  church,  held  on  the day  of ,  18 ,  a  copy  of 

which  is  herewith  filed  marked  "  Exhibit  B  "  and  made  part  of 
this  petition.^ 

Your  petitioners  further  represent  unto  your  honor  that  the 
authority  to   administer  the   affairs  of  the  said   Presbyterian 

Church  in  the  said  Town  of  P ,  is  committed  to  and  resides 

in  the  Kanawha  Presbytery,  composed  of  the  counties  of , 

in  said  State ;  that  said  Presbytery  has  given  its  consent  to  said 
sale,  and  also  expressed  its  desire  therefor,  aa  will  more  fully 
appear  from  the  minutes  of  said  Presbytery  relating  to  said 
matter,  a  copy  of  which  is  herewith  filed,  marked  "  Exhibit  C  " 
and  made  part  of  this  petition. 

Your  petitioners  therefore  pray  that  they  may  be  permitted 
to  make  sale  of  said  property ;  that  an  order  of  publication  may 
be  directed  by  your  honor,  stating  the  filing  of  this  petition  and 
the  objeot  thereof,  and  also  directing  that  said  order  of  publica- 
tion be  posted  on  the  court  house  door  of  said  County,  and  at 
some  conspicuous  place  on  the  premises  of  said  church  prop- 
erty, and  published  for  such  time  and  in  such  manner  as  your 
honor  may  prescribe ;  and  grant  unto  your  petitioners  such 
other  further  and  general  relief  as  the  nature  of  the  case  may 
require. 

A B , 

C D— 

and  E F , 


Trustees,  Presbyterian  Church, 

H I J ,  By  Counsel.' 

Solicitor  for  the  Petitioners. 

8  The  foregoing  form  is  based  up- 
on the  statute  of  West  Virginia,  Ch. 
57,  sec.  9. 
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No.    184. 
§1004.     Petition  making  new  parties  to  suit. 

To  the  Honorable , 


Judge  of  the  Circuit  Court  of County,  in  the  State  of 

West  Virginia : 

The    undersigned,    your    petitioner,    respectfully   represents 

unto  your  honor  that  O S ,  on  behalf  o^  himself  and 

the  citizens    and  taxpayers  of   R school   district,   in  the 

county  and  State  aforesaid,  brought  a  suit  in  your  honor's 
court  to  restrain  and  enjoin  the  payment  of  three  certain  orders 
issued  by  the  Board  of  Education  of  said  district,  numbered  44, 
45  and  46  respectively,  as  will  more  fully  and  at  large  appear 
from  the  bill  filed  in  said  cause,  reference  being  had  thereto, 
now  on  file  in  your  honor's  court. 

Your  petitioner  further  sheweth  unto  your  honor  that  the 
Board   of   Education   of   said   district.    The   Educational   Aid 

Association,   a  corporation,   J M P ,    Sheriff  of 

said  County,  and  E M — —  D ,  are  made  defendants 

to  the  said  suit,  as  will  more  fully  appear  by  reference  to  the 
papers  therein,  the  record  of  which  suit'  is  hereby  referred  to 
and  made  part  of  this  petition. 

Your  petitioner  further  represents  unto  your  honor  that  the 
gravamen  of  said  suit  is  as  to  the  validity  of  said  orders. 

Your  petitioner  further  sheweth  unto  your  honor  that  the 
said  Educational  Aid  Association  placed  the  said  orders  in  the 
bill   and   proceedings   in   said   suit   mentioned    and   described, 

amounting  to dollars,  the  payment  of  which   has  been 

enjoined,  in  the  hands  o-f  said  E M D — —  to  be  sold. 

Your  petitioner  further  represents  unto  your  honor  that  he 
has  bought  said  orders  and  paid  the  cash  therefor,  and  is  the 
owner  and  holder  of  the  same  and  each  one  thereof;  and  that 
the  defendant.  The  Educational  Aid  Association,  no  longer  has 

any  interest  whatever  in  said  orders,  nor  has  the  said  F 

M D . 

Your  petitioner  therefore  prays  that  he  may  be  made  a  party 
defendant  to  said  suit ;  that  the  plaintiff  be  required  to  amend 
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his  bill  so  as  to  show  the  petitioner's  interest  in  the  matter  of 
controversy  in  said  suit^  and  so  as  to  properly  make  this  peti- 
tioner a  defendant  thereto ;  that  the  said  plaintiff  in  said  suit, 
as  well  as  the  said  defendants  thereto  above  named,  may  be 
made  parties  to  this  petition ;  that  process  may  be  issued  there- 
on, to  be  served  upon  the  parties  so  asked  to  be  made  defendants 
to  this  petition ;  and  grant  unto  your  petitioner  such  other  and 
further  relief  as  the  nature  of  your  petitioner's  case  may  re- 
quire, and  as  in  duty  bound  he  will  ever  pray,  etc. 

F E D , 

E L S ,     ,  By  Counsel.^ 

Solicitor  for  the  Petitioner. 

(When  the  bill  is  sworn  to  the  petition  should  be  sworn  to 
also.) 


No.    185. 
§1005.     Petition  for  rehearing. 


A B- 


vs. 
C^— D- 


In  Chancery. 


Pending  in  the  Circuit  Court  of County^  in  the  State 

of . 

To  the  Honorable ,  Judge  of  said  court.* 

The  undersigned,  your  petitioner,  respectfully  represents 
unto  your  honor,  that  he  is  aggrieved  by  a  decretal  order  made 

by  your  honor  in  the  above  entitled  cause  on  the  day  of 

,  18 ,  whereby  it  was,  among  other  things,  ordered  and 

decreed  that  (Here  insert  the  part  of  the  decree  complained  of)  ; 

.and  your  petitioner  submits  that  so  much  of  the  said  decree  as 

directs  that  (Here  set  out  that  part  of  the  decree  claimed  to  be 

erroneous)   is  erroneous  because  your  petitioner  sheweth  unto 

9  This  form  is  based  upon  the  case  Sands'  Suit  in  Equity,  685  et  seq.; 
of  Shinn  vs.  Board  of  Education,  Dunfee  vs.  Childs,  45  W.  Va.  155, 
39  W.  Va.  497,  20  S.  E.  Rep.  604;       30  S.  E.  Rep.  102;  ante,  sec.  227. 
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your  honor  'that  (Here  set  out  the  facts  and  grounds  showing 
wherein  the  decree  is  erroneous). 

Your  petitioner  further  sheweth  unto  your  honor  that  it  will 
readily  appear  that  the  said  decree  is  erroneous  in  the  matters 
herein  above  complained  of,  when  the  bill  in  said  cause  and  its 
exhibits  filed  therewith,  your  petitioner's  answer  thereto,  and 
all  the  proceedings  had  in  said  cause,  are  examined  and  con- 
sidered, which  are  referred  to,  exhibited  with,  and  made  part  of 
this  petition. 

Your  petitioner  here  further  sheweth  unto  your  honor  that 
the  decree  above  complained  of  is  not  final  but  interlocutory, 
as  from  an  inspection  of  the  record  in  said  case  herewith  ex- 
hibited, will  be  made  apparent. 

Your  petitioner  therefore  prays  that  your  honor  will  be 
pleased  to  vouchsafe  a  rehearing  of  this  cause  by  your  honor; 
that  the  said  decree  may  be  corrected  as  to  the  matters  of  error 
hereinabove  set  forth,  and  to  that  extent  the  said  decree  may  be 
set  aside  and  annulled ;  and  grant  unto  your  petitioner  such 
other  and  further  relief  as  the  nature  of  his  complaint  may  re- 
quire, and  as  in  duty  bound  he  will  ever  pray,  etc. 

C D , 

r G '-,  By  Counsel." 

Solicitor  for  the  Petitioner. 


JSTo.   186. 
§1006.     Disputing  the  validity  of  attachment  by  third  party. 


A B- 


vs.  >      In  Chancery. 

C D- 

Pending  in  the  Circuit  Court  of County,  in  the  State 

of . 

To  the  Honorable ,  Judge  of  the  said  court : 

The  undersigned,  your  petitioner,  respectfully  sheweth  unto 
your  honor,  that  he  is  informed  and  believes  and  so  states,  that 

10  The  above  form  of  petition  is  substantially  taken  from  3   Barb.  Ch. 
Pr.  p.  457,  No.  170.  , 
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an  order  of  attachment  was  issued  in  the  above  entitled  cause 

against  the  property  of  the  defendant  C D ,  and  was  on 

the  day  of  ,  18 ,  levied  on  the  property  men- 
tioned and  described  in  the  officer's  return  made  upon  said 
order  of  attachment,  to  the  record  in  which  case,  with  all  the 
papers,  exhibits  and  files  thereunto  belonging,  reference  is  here- 
by made  for  the  purposes  of  this  petition,  and  asked  to  be  taken 
and  read  as  part  hereof. 

Your  orator  further  sheweth  unto  your  honor  that  on  the 

day  of ,  18 ,  and  subsequently  to  the  institution  of  the 

above  entitled  cause,  your  petitioner  brought  a  suit  in  chancery 

also  against  the  said  C D in  your  honor's  court,  in 

which  an  attachment  was  issued  and  levied  upon  the  same  prop- 
erty upon  which  the  attachment  issued  in  the  above  entitled 
cause  was  levied,  as  will  more  fully  appear  by  the  record  in 
your  petitioner's  case,  together  with  the  exhibits,  papers  and 
fi.les  therein,  hereby  referred  to  and  made  part  of  this  petition. 

Your  petitioner  further  sheweth  unto  your  honor  that  he  is 
advised  and  so  charges,  that  the  attachment  levied  in  the  above 
cause  in  favor  of  the  said  A B is  not  a  valid  attach- 
ment, because  the  affidavit  upon  which  it  is  based  is  defective, 
in  this,  (Here  set  out  the  defect  in  the  affidavit,  or  any  other 
ground  that  exists  for  invalidating  the  attachment  may  be  set 
out.) 

Your  petitioner  further  avers  that  by  virtue  of  the  attach- 
ment levied  in  the  suit  in  which  your  petitioner  is  plaintiff, 
against  the  said  C D ,  petitioner  has  a  valid  and  sub- 
sisting lien  upon  the  property  attached  in  the  above  entitled 

cause,  wherein  the  said  A B — ■ —  is  plaintiff  and  the  said 

C D defendant. 

Your  petitioner  further  sheweth  unto  your  honor  that  he  ia 
ready  and  willing  to  give  the  security  for  costs  as  required  by 
the  laws  of  this  State  in  a  procedure  of  this  character,  in  such 
sum  and  in  such  conditions  as  the  court  may  prescribe. 

Your  petitioner  therefore  prays  that  a  jury  may  be  impan- 
elled to  inquire  into  the  claim  of  your  petitioner,  as  herein- 
before set  forth,  unless  the  same  be  waived,  and  that  the  court 
may  make  such  other  orders  as  may  be  necessary  to  protect  the 
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rights  of  your  petitioner ;  and  grant  unto  petitioner  such  other 
further  relief  as  the  nature  of  his  case  may  require. 

E F , 

L U ,  By  Counsel." 

Solicitor  for  the  Petitioner. 


No.    187. 

§1007.  For  a  rehearing  by  a  non-resident  after  the  entry  of  a 
decree  upon  aoi  order  of  publication  in  an  attachment 
suit. 

(As  in  No.  185  to  the  *.) 

The  undersigned,  your  petitioner,  respectfully  represents 
unto  your  honor  that  a  decree  was  entered  in  the  above  entitled 

cause  on  the day  of ,  18 ,  against  your  petitioner, 

and  hy  which  he  is  aggrieved,  upon  an  order  of  publication; 
that  an  order  of  attachment  was  issued  in  said  cause  and  levied 
upon  the  property  of  your  petitioner ;  that  your  petitioner  was 
not  served  with  a  copy  of  the  attachment  nor  any  process  issued 
in  said  suit  sixty  days  prior  to  the  'rendition  of  said  decree 
against  him;  that  your  petitioner  did  not  appear  and  make 
defense  in  or  to  the  suit;  that  your  petitioner  has  a  just  and 
valid  defense  thereto  (which  may  be  set  out,  though  this  is  not 
necessary) . 

Your  petitioner  here  refers  to.  the  bill,  its  exhibits,  all  the 
process,  papers,  and  the  entire  record  of  said  cause,  for  the  pur- 
poses of  this  petition,  and  asks  that  they  be  taken  and  read  as 
part  hereof. 

Your  petitioner  therefore  prays  that  said  decree  may  be  re- 
opened and  reheard,  and  that  your  petitioner  may  be  allowed 
to  make  such  defense  to  the  said  cause  as  he  may  be  advised  is 

11  The  above  form  is  based  upon      taken    substantially    from    the    rec- 
the  ease  of  Miller  vs.  White,  46  W.       ord  in  that  ease. 
Va.   67,  33  S.  E.   Rep.  332,  and  is 
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lawful  and  proper ;  and  grant  unto  your  petitioner  such  further 
and  general  relief  as  equity  and  the  law  in  such  ease  made  and 
provided  may  require. 

C D — — ,  Petitioner, 

J H ,  By  Counsel."' 

Solicitor  for  the  Petitioner. 


No.    188. 

§1008.     Where  the  petitioner  was  proceeded  against  as  an  un- 
known party. 

(As  in  No.  185  to  the  *.) 

The  undersigned,  your  petitioner,  respectfully  represents 
unto  your  honor  that  a  decree  was  rendered  in  the  above  entitled 

cause  on  the day  of ,  18 ,  against  your  petitioner 

and  others,  and  by  which  your  petitioner  is  aggrieved,  upon  an 
order  of  publication ;  and  in  which  your  petition  was  proceeded 
against  as  an  unknown  party ;  that  your  petitioner  has  not  been 
served  with  a  copy  of  said  decree  at  any  time ;  that  your  peti- 
tioner was  proceeded  against  as  an  unknown  party  and  did  not 
appear  and  make  any  defense  in  or  to  the  above  entitled  suit; 
that  your  petitioner  has  a  just  and  valid  defense  thereto,  be- 
cause, as  your  petitioner  avers,  (here  the  grounds  of  defense 
may  he  set  out,  though  it  is  not  necessary  to  show  the  existence 
of  any  defense  in  order  to  have  a  rehearing  under  the  statute). 

Your  petitioner  here  refers  to  the  bill  filed  in  said  cause,  its 
exhibits,  all  the  process,  papers  and  the  entire  record  therein, 
for  the  purposes  of  this  petition,  and  asks  that  they  may  be 
taken  and  read  as  part  hereof. 

Your  petitioner  therefore  prays  that  said  decree  may  be  re^ 
opened  and  reheard,  and  that  your  petitioner  may  be  allowed  to 
make  such  defense  to  said  cause  as  he  may  be  advised  is  lawful 

12  This  form  is  based  upon  see.  243  case  of  Smith  vs.  Life  Association, 
of  this  work,   and  particularly  the      76  Va.  380. 
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and  proper ;  and  grant  unto  your  petitioner  such  further  and 
general  relief  as  equity  and  the  law  in  such  case  made  and  pro- 
vided may  require, 

C D ,  Petitioner, 

J^—  H ,  By  Counsel/' 

Solicitor  for  the  Petitioner. 


No.   189. 

J1009.     For  leave  to  file  a  bill  of  review  for  errors  apparent  upon 
the  face  of  the  decree. 

(As  in  N(}.  1S5  to  the  *.) 

Then  proceed  as  follows: 

The  petition  of  A B ,  the  above  named  complainant, 

respectfully  represents  that  on  the day  of  — ■ — ,  18 , 

the   petitioner   filed  his   bill   in  this    honorable   court   against 

C D ,  for  the  purpose  of  (Here  state  the  object  of  the 

hill);  and  praying  (Here  state  the  prayer  of  the  bill). 

And  yt)ur  petitioner  further  represents  that  the  said  C 

D being  served  with  process,  appeared  and  put  in  his  an- 
swer thereto ;  to  which  a  replication  was  filed,  and  the  said 
case  being  at  issue,  witnesses  were  thereupon  examined  and 
the  proofs  closed.  And  that  said  case  was  brought  to  a  hear- 
ing before  your  honor  on  the day  of ,  18 ;  where- 
upon a  decree  was  rendered  to  the  following  effect :  (Here  set 
forth  the  substance  of  the  decree).* 

And  your  petitioner  further  represents  that  he  is  advised 
that  the  said  decree  is  erroneous,  and  ought  to  be  reviewed,  re- 
Versed  and  set  aside  for  many  apparent  errors  and  imperfec- 
tions, among  which  are  the  following : 

First.  The  court  erred  in  (Here  set  forth  the  error  com- 
plained of). 

13  The  above  form  is  constructed  sec.    3233,    and    differs    very    little 

from  the  requirements  of  the  Code,  from   form   No.    187,   the   principles 

W.  Va.,  Ch.  124,  sec.  14,  nnd  a  like  governing  the  two  being  practically 

statute,   in  Virginia,   Code    (1887),  the  same. 
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Second.  The  court  erred  in  (Here  set  forth  the  further  er- 
ror and  continue  until  all  the  errors  are  assigned). 

For  all  whieli  errors  and  imperfections  in  said  decree  appear- 
ing on  the  face  thereof,  your  petitioner  is  desirous  of  bringing 
*iis  bill  of  review  to  be  relieved  in  the  premises. 

Your  petitioner  therefore  prays  that  leave  may  be  granted 

tx)  him  to  file  a  bill  of  review  against  the  said  C D 

for  the  purpose  of  having  the  said  decree  reviewed,  reversed 
and  set  aside;  and  that  no  further  proceedings  may  be  had 
under  the  same.  A B , 

J H ,  By  Counsel." 

Solicitor  for  the  Petitioner. 


No.  190. 

§1010.     For  leave  to  file  a  bill  of  review  upon  discovery  of  new 
matter. 

(As  in  Nos.  185  and  189,  respectively,  to  the  *  ) 
Then  proceed  as  follows: 

And  your  petitioner  further  represents  that  since  the  rendi- 
tion of  said  decree  your  petitioner  has  discovered  new  matter  of 
consequence  in  the  said  suit,  particularly  that  (Here  set  forth 
the  new  evidence  distinctly  and  specifically)  ;  which  new  mat- 
ter your  petitioner  did  not  know,  and  could  not,  by  reasonable 
diligence,  have  known,  so  as  to  make  use  thereof  in  the  said 
cause,  previous  to  and  at  the  time  of  pronouncing  the  said  de- 

11  As  we  have  already  seen,  ante,  of  the  suit  and  usual  address,  was 

sec.  214,  it  is  not  now  the  practice  in  the  following  form : 

in  the  Virginias  to  apply  for  leave  "  We  respectfully  ask  you  to  ex- 

to    file    a    bill    of    review    for    error  amine  the  accompanying  "bill,  which 

of   law  apparent   upon  the  face   of  contains  the  bill,  Enos  Smith's  an- 

the    decree;    but,    when   application  swer,   and  the   decree   awarded,   and 

tor  leave  is  made,  it  is  usual  to  do  being  advised   by   counsel   that  the 

so  by  petition  or  motion.    Ante,  sec.  cause    ought    to    be    reviewed,    we 

215.  humbly   ask  your   honor's   leave   to 

In  Martin  vs.  Smith,   a.'i  W.  Va.  file  said  bill." 

597,  as  appears  by  the  printed  rcc-  The   petition   was    .signed    by   the 

ord  in  that  case,  the  application  was  plaintiffs  in  the  bill  of  review  and 

by   petition,   which    after   the   style  by  their  counsel. 
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cree ;  because,  as  your  petitioner  avers.     (Here  state  why  it 
could  not  have  been  known  by  reasonable  diligence.) 

Your  petitioner  further  sheweth  unto  your  honor  that  he 
first  learned  of  the  newly-discovered  evidence  about  (Here  state 
when  it  was  first  discovered). 

And  your  petitioner  further  sheweth  unto  your  honor  that 
he  is  advised  that  the  said  new  matter  (Here  state  its  bearing 
on  the  decree). 

And  your  petitioner  further  sheweth  unto  your  honor  that 
he  is  advised  that  the  new  matter  above  specified  is  relevant  and 
material  evidence  to  the  matter  involved  in  said  suit,  and  such 
as  would  probably  have  produced  a  diflierent  result  had  it  been 
used  at  the  hearing  of  said  cause,  and  such  as  would  call  for 
a  different  decree  from  that  which  was  rendered. 

And  your  petitioner  further  represents  unto  your  honor  that 
the  said  evidence  is  not  merely  confirmatory  or  c^imulative,  nor 
does  it  go  to  impeach  the  character  of  any  witness  o-r  witnesses 
already  examined  in  the  cause. 

Your  petitioner  therefore  prays  that  he  may  be  at  liberty 
to  file  a  bill  of  review  for  the  purpose  of  having  the  said  decree 
reviewed,  reversed  and  set  aside,  and  that  no  further  proceed- 
ings be  had  under  the  same.  A B , 

H A S ,  By  Counsel." 

Solicitor  for  the  Petitioner. 

(The' foregoing  must  be  verified  by  affidavit  as  in  No.  269a.) 

Upon   the    petition   was   the   fol-  of   the  court,   as  the  bill  was  left 

lowing  endorsement:  with  the  clerk,  a  precipe  then  lodged 

"  Leave    is   hereby    given    to    file  with  him,  and  the  process  upon  the 

the  within  bill  of  review  upon  the  bill  of  review  duly  issued. 

usual  terms  and  conditions.  It  seems  to  us  that  in  the  mat- 

J.  Smith,  ter  of  a  bill  of  review  for  error  ap- 

Judge  of  the  Circuit  Court  parent  upon  the  face  of  the  decree 

of  Mason  County."  the   plaintiff   should   proceed   as  in 

With   the   following   direction   to  any  other  chancery  cause,  as  matter 

the  clerk:  of  course. 

"  To  the  Clerk  of  the  Circuit  Court  is  This  form  is  based  on  one  found 

of  Mason  County,  West  Virginia:"  in    Puterbaugh's    Ch.    PI.    ind    Pr. 

The  application  to  file  this  bill  of  (3rd  ed.)   316,  and  ante,  sees.  212- 

review  in  Martin  vs.  Smith,  supra,  218. 
was  evidently  made  in  the  vacation 
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CHAPTER  XLI. 

DEMURRERS. 

Sec.  1011.     Title. 

Sec.  1012.     Joint  and  several  demurrer. 

Sec.  1012o.  Introduction  to  a  demurrer  to  the  whole  of  a  bill. 

Sec.  10126.  Where  the  demurrer  is  to  part  of  the  bill,  or  to  the  relief. 

Sec.  1012c.  General  words  of  conclusion  to  a  demurrer  to  the  whole  of  the 

bill. 

Sec.  1013.     The  usual  form  of  demurrer  in  the  Virginias. 

Sec.  1014.     Another  common  form  of  demurrer  in  the  Virginias. 

Sec.  1015.     Demurrer  for  want  of  parties. 

Sec.  1016.     Demurrer  for  multifariousness. 

Sec.  1017.     Demurrer  to  a  bill  filed  by  an  infant  without  u  next  friend. 

TITLE  AND  COMMEN'CEMElSrT. 
No.  191. 

Of  a  single  defendant. 


§1011.     Title, 


State  of , 

County  of ,  to-wit : 

In  the  Circuit  Court  thereof. 

A B -,  Plaintiff,    1 

vs.  >In  Chancery.^ 

C D ,  Defendant  J 

*The  demurrer  of  C.  D.,  defendant,  to  the  bill  of  complaint 
of  A.  B.,  the  above  named  plaintiff. 

or 
The  demurrer  of  John  Jones  (in  the  hill  hy  mistake  called 
William  Jones),  the  above  named  defendant  (or  one  of  the 
above  named  defendants)  to  the,  etc. 

1  In  giving  the  title,  where  there 
are  several  defendants,  name  them, 
or  say  "  C.  D.  and  others." 
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'No.  192. 

§1012.     Joint  and  several  demurrer. 

(After  the  style  of  the  cause  as  in  No.  191  to  the  *  and  nam- 
ing the  other  defendants.) 
The  joint  and  several  demurrer  of  C.  D.  and  E.  F.  the  (or 
two  of  the)  above  named  defendants,  to  the,  etc. 

or 
The  joint  demurrer  of  C.  D.  and  E.  F.,  his  wife,  the  (or  two 
of  the)  above  named  defendants,  to  the,  etc." 


No.   192a. 
§  1012a.     Introduction  to  a  demurrer  to  the  whole  of  a  bill. 

(Style  of  the  cause  as  in  No.  191.) 

This  defendant  (or  these  defendants,  respectively,)  by  prot- 
estation, not  confessing  or  acknowledging  all,  or  any  of  the 
matters  and  things  in  the  said  complainant's  bill  to  be  true, 
in  such  manner  and  form  as  the  same  are  therein  set  forth  and 
alleged,  *  doth  (or  do  as  the  case  may  he)  demur  thereto,  and 
for  cause  of  demurrer,  showeth  (or  show),  that,  etc. 


No.  192&. 

§  1012b.     Where  the  demurrer  is  to  part  of  the  bill,  or  to  the 
relief. 

(As  in  No.  192a  to  the  *)  as  to  so  much  and  such  part  of 
the  bill  as  seeks  that  this  defendant  (or  these  defendants)  may 
answer  and  set  forth  whether,  etc. ;  and  whether,  etc. ;  and 
prays,  etc. ;  (if  relief  he  prayed)  ;  doth  (or  do)  demur,  and  for 
cause  of  demurrer  showeth  (or  show).^ 

2  The    above    forms    of   title    are  jurisdictions,    but    which    has   been 
taken  from   Lube's  Eq.  PI.   471.  superseded  by  the  simpler  statutory 

3  We  have   given  the   formal   de-  form  in  the  Virginias, 
murrer   recognized   in   all   chancery 
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CONCLUSION. 

No.  192c. 

§  1012c.     General  words  of  conclusion  to  a  demurrer  to  the  whole 
of  the  bill. 

Wherefore  this  defendant  (or  these  defendants,  respectively,) 
demands  *  (or  demand)  the  judgment  of  this  honorable  court, 
whether  he  shall  be  compelled  to  make  any  further  or  other  an- 
swer to  the  said  bill,  or  any  of  the  matters  and  things  therein 
contained,  and  prays  (or  pray)  to  be  hence  dismissed,  with  his 
(her,  or  their)  reasonable  costs  in  this  behalf  sustained. 

A.  B., 

By   Counsel. 
or, 
Wherefore,  and  for  divers  other  errors  and  imperfections,  this 
defendant  humbly  demands,  etc.     (As  in  form  No.  192c  from, 
the  *.) 


No.  193. 
§1013.     The  usual  form  of  demurrer  in  the  Virginias. 

State  of , 


County  of . 

In  the  Circuit  Court. 

A B ,   1 

vs.  !-In  Chancery. 

C D^— , 


*The  defendant  says  that  the  bill  filed  in  this  cause  is  not 
sufficient  in  law.  J M D — — , 

Solicitor. 
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No.   194. 

§1014.     Another  common  form  of  demurrer  in  the  Virginias. 

(Follow  form  No.  193  to  the  *  and  then  proceed  as  follows:) 

The  defendant  demurs  to  the  bill  filed  in  this  suit,  and  for 

cause  of  demurrer  says  *  that  said  bill  is  not  sufficient  in  law. 

J M B , 

Solicitor  for  the  Demurrant. 


ITo.   195. 
§1015.     Demurrer  for  want  of  parties. 

(Here  follow  form  No.  192  to  the  *  and  No.  19 It  to  the  * 
and  then  proceed  as  follows:) 

That  it  appears  by  the  said  complainant's  said  bill  that  G. 
H.,  therein  named,  is  a  necessary  party  to  the  said  bill,  inas- 
much as  it  is  therein  stated  that  C.  D.,  the  testator  in  the  said 
bill  named  did  in  his  lifetime,  by  certain  conveyances  made 

to  the  said  G.  H.,  in  consideration  of  $ ,  convey  to  him,  by 

way  of  mortgage,  certain  estates  in  the  said  bill  particularly 
mentioned  and  described,  for  the  purpose  of  paying  the  said 
testator's  debts  and  legacies ;  but  the  said  complainant  has  not 
made  the  said  G.  H.  a  party  to  the  said  bill.  Wherefore,  etc. 
(As  in  No.  192c.) 


ISTo.  196. 
§1016.     Demurrer  for  multifariousness. 

(Follow  forms  Nos.  193,  19 It,  respectively,  to  the  *  and  then 
proceed  as  follows:) 

That  it  appears  by  the  said  bill  that  the  same  is  ex- 
hibited by  the  said   complainant  against  this  defendant,   C. 
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D.,  E.  F.  and  G.  H.,  as  defendants,  for  several  distinct  mat- 
ters and  causes,'  in  many  whereof,  as  appears  by  the  said  bill, 
this  defendant  is  in  no  way  interested;  and,  by  reason  of  such 
distinct  matters,  the  said  bill  is  drawn  out  to  a  considerable 
length,  and  this  defendant  is  compelled  to  take  a  copy  of  the 
whole  thereof;  and  by  joining  distinct  matters  together,  which 
do  not  depend  on  each  other,  the  proceedings  in  the  progress  of 
the  said  suit  will  be  intricate  and  prolix,  and  this  defendant 
put  to  unnecessary  charges  and  expenses  in  matters  which  in 
no  way  relate  to,  or  concern  him.     ( Concluded  >as  in  No.  192c.) 


No.  197. 

§1017.     Demurrer  to  a  bill  filed  by  an  infant  without  a  next 
friend. 

(Follow  forms  Nos.  193,  19^,  respectively,  to  the  *  and  then 
proceed  as  follows:) 

That  the  said  complainant,  who  appears  by  the  said  bill  to 
be  an  infant  under  the  age  of  twenty-one  years,  hath  exhibited 
his  said  bill  without  any  person  being  therein  named  as  his 
next  friend.     (Conclude  as  No.  192c.) 
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CHAPTEE  XLII. 

PLEAS  IN  ABATEMENT. 

See.  1018.  To  the  jurisdiction  of  the  court. 

Sec.  1019.  To  the  jurisdiction  of  the  court. —  Another  form. 

Sec.  1020.  Of  want  of  proper  parties. 

See.   1021.  On  the  ground  of  the  plaintiff's  infancy. 

Sec.  1022.  On  the  ground  of  plaintiflF's  insanity. 

Sec.   1023.  Of  the  pendency  of  another  suit. 

Sec.  1024.  Controverting  the  existence  of  the  grounds  upon  which  an  order 
of  attachment  was  issued. 

No.  198. 
§1018.     To  the  jurisdiction  of  the  court. 

State  of , 


County  of  M • 

In  the Court  of  said  County. 

A B^— , 

vs.  In  Chancery. 

C D . 

*This  defendant,  in  his  own  proper  person,  for  plea  to  the 
said  bill  and  the  jurisdiction  of  the  court  herein,  says,  that 
before  and  at  the  commencement  of  the  said  suit  of  the  said 

A B^ ,  he  the  said  C T> ,  was,  and  from  thence 

hitherto  has  been,  and  still  is,  residing  in  the  County  of  N" , 

in  the  State  of  West  Virginia,  and  not  in  the  said  County  of 

M ;  and  tliat  the  cause  of  action  herein  sued  on  did  not, 

nor  did  any  part  thereof,  arise  in  the  said  County  of  M ; 

but  that  the  said  cause  of  action  herein  sued  on  did  arise,  and 

every  part  thereof  arose,  in  the  said  County  of  N (or  in 

any  other  county,  except  the  one  where  suit  is  brought,  as  the 
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case  may  he).  And  this  he  is  ready  to  verify;  wherefore  he 
prays  judgment  if  the  court  will  take  cognizance  of  the  suit 
aforesaid. 

E F ,  Counsel.  C D . 

(Append  affidavit  as  in  No.  259.) 


No.  199. 

1019.     To  the  jurisdiction  of  the  court. —  Another  form. 

In  the  Circuit  Court  of  the  County  of  M ,  State  of  • 

Eules,  18- 


Jaraes  E.  Eaynors.     Defendant,  ] 

ads.  !-    In  Chancery. 

William  W.  Williams,   Complainant.        J 

The  plea  of  James  E.  Eaynors,  defendant  tb  the  bill  of  com- 
plaint exhibited  against  him  and  C.  C.  in  this  court  by  William 
W.  Williams. 

This  defendant,  for  plea  to  the  said  bill,  saith  that  he  is 
now,  and  was  at  the  time  of  the  institution  of  this  suit,  a  resi- 
dent of  the  County  of  N ,  State  of ,  and  not  a  resident 

of  the  County  of  M ,  State  of ;  that  his  co-defendant, 

C.  C.^  is  now  and  was  at  the  time  of  the  institution  of  this  suit, 

also  a  resident  of  the  County  of  IST ,  and  not  a  resident  of 

the  County  of  M ,  and  that  they  are  the  sole  defendants  in 

the  said  suit,  and  that  said  suit  is  brought  to  subject  to  the 
alleged  judgment  of  the  said  plaintiff  certain  land,  every  part 
whereof  lies  in  the  County  of  IST — — ,  and  not  any  part  thereof 

in  the   County  of  M .      And  this  he  is  ready  to  verify; 

wherefore,  the  defendant  doth  plead  to  the  jurisdiction  of  the 
said  court,  and  prays  the  judgment  of  the  court  whether  the 
court  will  take  cognizance  of  the  said  suit. 

E.  F.;  Counsel.  James  E.  E. 

(The  above  plea  must  he  duly  sworn  to.)^ 

1  A  plea  to  the  jurisdiction  is  es- 
sentially the  same  in  equity  as  at 
law,  4  Minor,  Inst.  Pt.  II,  p.  1115. 
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j\0.    200. 

§1020.     Of  want  of  proper  parties. 

(As  in  No.  198  to  the  *  and  then  as  follows:) 

This  defendant  for  plea  to  the  said  bill,  says  that  as  to  so 
much  of  the  complainant's  bill  as  seeks  an  account  from  this 
defendant,  as  executor  and  heir-at-law  of  E.  F.,  deceased,  in 
the  said  bill  named,  this  defendant's  late  brother,  for  what  re- 
mains due  and  owing  upon  the  bond  in  the  said  bill  mentioned, 

bearing  date  on  the day  of ,  18 ,  and  payment 

by  this  defendant  as  such  executor  and  heir-at-law  of  the  said 
E.  F.,  deceased,  as  aforesaid,  of  what  he  found  due  on  taking 
such  account;  this  defendant  doth  plead  thereto,  and  for  plea 

says,  that  no  part  of  the  sum  of dollars,  for  securing  the 

re-payment  whereof  the  said  bond  was  executed,  was  paid  to, 
or  secured  by  the  said  E.  E.,  but  that  the  whole  was  paid  to 
G.  H.,  in  the  said  bond  and  in  the  said  bill  also  named,  and  re- 
ceived by  him  for  his  sole  use,  and  that  the  said  E.  E.  was  only 
a  surety  for  the  said  G.  H.,  and  that  the  complainant  after- 
wards accepted  a  composition  for  what  he  alleged  to  be  due 
on  the  said  bond  from  the  said  G.  H.,  without  the  privity  of 
the  said  E.  F.  in  his  lifetime,  or  this  defendant  since  the  death 

of  the  said  E.  F.,  which  took  place  on  or  about  the day 

of ,  18 ,  as  in  the  said  bill  mentioned,  since  which  no 

demand  has  been  made  on  this  defendant  for  any  money  al- 
leged to  be  due  on  the  said  bond ;  and  that  the  said  G.  H. 
died  several  years  ago  seized  of  considerable  real  estate,  and 
also  possessed  of  a  large  personal  estate;  and  that  his 
heir-at-law,  or  the  devisee  of  his  real  estate,  and  also  the 
representative  of  his  personal  estate,  ought  to  be,  but  are  not, 
made  parties  to  the  said  bill. 

The  defendant  therefore  doth  plead  the  foregoing  matters 
and  things  to  the  whole  of  the  said  bill,  and  demands  the  judg- 
ment of  this  honorable  court  whether  he  ought  to  be  compelled 
to  make  any  answer  to  the  said  bill  of  complaint;  and  prays 
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to  be  hence  dismissed  with  his  reasonable  costs  in  this  behalf 
most  wrongfully  sustained.  C.  D., 

E.  r.,  By  Counsel. 

Solicitor  for  the  Defendant. 

(Verify  the  above  plea  by  affidavit.)' 


No.  201. 
§1021.     On  the  ground  of  the  plaintiff's  infancy. 

(As  in  No.  198  to  the  *  and  then  as  follows:) 

This  defendant  for  plea  to  said  bill,  says  that  the  said  com- 
plainant, at  the  time  of  filing  his  said  bill,  was  and  now  is 
an  infant  under  the  age  of  twenty-one  years,  that  is  to  say,  of  the 

age  of or  thereabouts.     (Add  prayer  as  in  No.  202.) 

H.  G.,  C.  H., 

Solicitor  for  the  Defendant.  By  Counsel. 

(Verify  the  above  plea  by  affidavit.)^ 


No.  202. 
§1022.     On  the  ground  of  plaintiff's  insanity. 

(As  in  No.  198  to  the  *  and  then  as  follows:) 

This  defendant  for  plea  to  said  bill  says  that  the  complain- 
ant who,  by  himself  alone,  attempts  to  sustain  an  injunction 
in  this  suit,  before  and  at  the  time  of  filing  his  said  bill,  was 
duly  found  and  declared  to  be  a  lunatic,  under  and  by  virtue 
of  a  commission  of  lunacy,  duly  awarded  and  issued  against 

2  See  the  author's  PI.  and  Forms  3  See  Mit.   &   Tyler,  Eq.   PI.   and 

244;    ante,    sec.   234;    Puterbaugh's       Pr.  589;  3  Daniell,  Ch.  PI.  and  Pr. 
Ch.  PI.  and  Pr.  (3rd  ed.)   145.  2097. 
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him,  as  by  the  inquisition  thereon  (a  true  copy  whereof  is  now 
in  this  defendant's  possession,  and  ready  to  be  produced  to  this 
honorable  court)  to  which  this  defendant  craves  leave  to  refer, 
will  more  fully  appear ;  and  which  said  commission  has  not 
hitherto  been  superseded,  and  still  remains  in  full  force  and 
effect;  and  the  said  A.  B.,  therein  named,  and  the  said  plain- 
tiff is,  as  this  defendant  avers,  one  and  the  same  person,  and 
are  not  other  and  different  persons. 

*Wherefore,  this  defendant  humbly,  prays  judgment  of  this 
court  whether  he  shall  be  compelled  to  make  any  further  or 
other  answer  to  the  said  bill  of  complaint,  and  prays  to  be  dis- 
missed with  his  reasonable  costs  and  charges  in  this  behalf  sus- 
tained. C.  D., 

H.  I.,  By  Counsel. 

Solicitor  for  Defendant. 

(Verify  the  above  plea  by  affidavit.)* 


iro.  203. 
§1023.    Of  the  pendency  of  another  suit. 

(As  in  No.  198  to  the  *  and  then  as  follows:) 

This  defendant  for  plea  to  said  bill,  says  that  on  the  

day  of  ,   18 — ■ — ,  the  said  present  complainant  exhibited 

his  bill  of  complaint  in  this  honorable  court  against  this  de- 
fendant and  one  E.  F.  for  an  account  of  the  moneys  raised  by 
the  sale  of  the  goods  and  property  in  the  complainant's  present 
bill  mentioned,  and  claiming  such  shares  and  proportions  there- 
of, and  such  rights  and  interests  therein,  as  he  now  claims  by 
his  present  bill;  and  praying  relief  against  this  defendant  in 
the  same  manner,  and  for  the  same  matters,  and  to  the  same 
effect  as  the  complainant  now  prays  by  his  said  present  bill ; 
and  this  defendant  and  said  E.  F.  appeared  and  put  in  their 

*See  Tyler's  Mit.  Eq.  PI.  and  Pr.        (6th  Am.  ed.)    2097;   Lube   Eq.   PI. 
589,  590;  3  Danieil,  Ch.  PI.  and  Pr.       481;  ante,  see.  285. 
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'answer  to  the  said  former  bill,  and  the  eomplamant  replied 
thereto;  and  the  said  former  bill,  and  the  several  proceedings 
in  the  said  former  cause,  now  remain  depending,  and  as  of 
record  in  this  honorable  court,  the  said  cause  being  yet  unde- 
termined and  undismissed. 

(Add  prayer  as  in  No.  202.) 

M.  M.,  C.  D., 

Solicitor  for  Defendant.  By  Counsel. 

(Verify  the  above  plea  by  affidavit.)^ 


No.   204. 

§1024.     Controverting  the  existence  of  the  grounds  upon  which 
an  order  of  attachment  was  issued. 

(As  in  No.  198  to  the  *  and  then  as  follows:) 

And  the  said  defendant  for  plea  to  the  attachment  issued  in 
the  above  entitled  cause  says,  that  the  plaintiil  ought  not  to 
maintain  his  said  attachment  because  this  defendant  says  that 
the  grounds  stated  in  plaintiff's  affidavit  for  the  attachment 
issued  in  this  cause  did  not  exist  at  the  time  of  the  making 
and  filing  said  affidavit,  to-wit:  (here  set  out  verbatim  the 
grounds  in  plaintiff's  affidavit  denied). 

The  defendant  therefore  denies  that  any  ground  or  grounds 
existed  for  an  attachment  in  the  above  cause  as  set  forth  and 
specified  in  the  said  affidavit  filed  herein,  and  upon  which  the 
attachment  in  this  cause  was  issued. 

The  defendant  therefore  prays  that  the  issue  arising  upon  the 
plea  of  this  defendant  be  tried  by  a  jury,  and  if  the  verdict 
thereon   shall   be  for  this  defendant,   this   defendant  further 

:  Puterbaugh,  Cli.  PI.  and  Pr.  145. 
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prays  that  judgment  be  entered  that  the  said  attachment  issued 
in  the  above  cause  be  abated.  C.  D., 

J.  W.  C,  By  Counsel' 

Solicitor  for  the  Defendant. 

(Verify  the  above  plea  iy  affidavit.) 

8  The   above   farm   is   constructed  ment,  although  if  the  issue  be  found 

from  the  eases  of  Anderson  vs.  Ka-  in  favor  of  the  defendant  it  defeats 

nawha  Coal   Co.,   12   W.  Va.,   526;  the    attachment    sued    out    in    the 

Tingle  vs.  Brison^  14  W.  Va.,  295;  cause,  yet  it  is  properly  classed,  be- 

ante^  sees.  78i,  782.  cause  another  affidavit  may  be  filed 

It  will  be  observed  that  the  fore-  and  another  order  of  attachment  is- 

going  plea  is  classed  as  one  in  abate-  sued. 
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Of  the  statute  of  frauds  to  a  bill  for  specific  performance. 

Of  dismissal  of  former  suit  for  same  matter. 

Of  judgment  at  law  for  same  matter. 

Of  release. 

Plea  of  stated  account 

Of  a  will 

01  award. 

Of  purchaser  for  valuable  consideration  without  notice. 

To   bill  of  interpleader. 

That  plaintiff  not  administrator  as  alleged,  because  supposed 
intestate  is  living. 
See.  1036.     To  bill  of  discovery  that  another  suit  is  pending  for  the  same 

discovery. 
Sec.  1037.     The   complainant  has  no   interest  in   the   lands,    the  title  of 

which  he  seeks  to  discover. 
See.  1038.     That  the  discovery  would  subject  defendant  to  forfeiture. 
See.  1039.     That  discovery  would  compel  the  defendant  to  betray  confidence 

as  an  attorney. 
Sec.  1040.     To  a  bill  of  revivor. 
Sec.  1040a.  Of  bankruptcy. 

No.    205. 

§1025.    Of  the  statute  of  limitations. 

(As  in  No.  198  down  to  the  *  and  then  as  follows:) 

This  defendant  for  plea  to  said  bill,  says  that  if  the  complain- 
ant ever  had  any  cause  of  action  or  suit  against  this  defendant 
for  or  concerning  any  of  the  matters  in  tlie  said  bill  men- 
tioned, which  this  defendant  doth  in  no  sort  admit,  such  cause 
of  action  or  suit  did  accrue  or  arise  above  — —  years  (here  in- 
sert the  period  in  which  the.  matter  is  harred)  next  before  the 
filing  of  the  said  bill,  or  next  before  serving  or  suing  out  proc- 
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ess  against  this  defendant  to  appear  and  answer  said  bill;  nor 

did  this  defendant  at  any  time  within  years  next  before 

the  said  bill  was  exhibited,  or  process  served  on  or  issued  out 
against  this  defendant,  to  appear  to  answer  the  same,  promise, 
or  agree  to  come  to  any  account  for,  or  to  make  satisfaction,  or 
to  pay  any  sum  or  sums  of  money  for  or  by  reason  of  the  said 
matters  charged  in  said  bill. 

*A11  of  which  matters  and  things  this  defendant  doth  aver 
and  plead  in  bar  of  the  complainant's  present  bill  of  complaint, 
and  prays  the  judgment  of  this  court,  whether  he  shall  be  com- 
pelled to  make  any  further  answer  to  said  bill,  and  prays  to  be 
hence  dismissed  with  his  reasonable  costs  in  this  behalf  sus- 
tained. C.  D., 

G.  H.,  By  Counsel.' 

Solicitor  for  the  Defendant. 


No.   206. 
§1026.     Of  the  statute  of  frauds  to  a  bill  for  specific  performance. 

(As  in  No.  198  to  the  *  and  ihen  as  follows:) 

As  to  so  much  of  said  bill  as  seeks  to  compel  this  defendant 
to  perform  the  agreement  in  said  bill  mentioned  to  have  been 
made  and  entered  into  between  the  complainant  and  this  de- 
fendant, for  the  sale  by  this  defendant  unto  the  complainant  of 
a  certain  tract  or  parcel  of  land  in  the  bill  mentioned  a:nd 
described,  or  as  seeks  to  compel  this  defendant  to  execute  a 
conveyance  of  such  tract  or  parcel  of  land  to  the  comphiinant, 
pursuant  to  any  such  agreement,  or  as  seeks  any  other  relief 
relating  to  such  tract  or  parcel  of  land,  or  as  seeks  any  dis- 
covery from  this  defendant  concerning  any  agreement  made  or 
entered  into  between  the  complainant  and  this  defendant,  for 

1  See  the  author's  PI.  and  Forms 
249;  Sands'  Suit  in  Eq.  289,  290; 
Tyler's  Mit.  Eq.  PI.  and  Pr.  595. 
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sale  by  this  defendant  to  the  complainant  of  the  said  tract  or 
parcel  of  land,  and  not  reduced  into  writing,  signed  by  this 
defendant,  or  some  person  by  him  thereunto  lawfully  author- 
ized.    For  plea  thereto  this  defendant  says: 

That  neither  this  defendant,  nor  any  person  by  him  author- 
ized, did  ever  sign  any  contract  or  agreement  in'  writing  for 
making  and  executing  any  sale  or  conveyance  to  the  complain- 
ant of  the  land  and  premises  in  the  bill  mentioned  and  de- 
scribed, or  any  interest  thereof,  or  to  any  such  effect,  or  any 
memorandum  or  note  in  writing  of  any  such  agreement.  All 
which  this  defendant  doth  aver  and  plead  in  bar  to  so  much 
and  such  parts  of  said  bill  as  seeks  to  compel  this  defendant 
to  perform  the  agreement  in  said  bill  mentioned  to  have  been 
made  and  entered  into  between  the  complainant  and  this  de- 
fendant, and  prays  the  judgment  of  this  court  whether  he  shall 
be  compelled  to  make  any  further  answer  to  so  much  of  said 
bill  as  seeks  to  compel  this  defendant  to  perform  the  agreement 
in  said  bill  mentioned  as  aforesaid,  and  prays  to  be  hence  dis- 
missed as  to  this  part  of  the  plaintiff's  bill  with  his  reasonable 
costs  in  this  behalf  sustained.  C.  D., 

J.  K.,  By  Counsel. 

Solicitor  for  the  Defendant.^ 


No.  207. 
§1027.     Of  dismissal  of  former  suit  for  same  matter. 

(As  in  No.  198  to  the  *  and  then  as  follows:) 

This  defendant  for  plea  to  the  said  bill,  says  that  the  said 

complainant   heretofore,    to-wit :    on   the    day    of   ; 

18 ,  exhibited  his  bill  of  complaint  in  the  court  of 


against  this  defendant,  by  which  bill  the  said  complain- 

2  See  Tyler's  Mit.  Eq.  PI.  and  Pr.      note,    656    and    note;    Sands'    Suit 
595;  1  Daniell,  Ch.  PI.  and  Pr.   (6th      in  Eq.  290. 
Am.    ed.)     561,    618,    619,    655    and 
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ant  sought  to  subject  the  land   of  this  defendant,   lying  and 

being  in  the  County  of  ■ ,  containing acres,  and  being 

the  same  land  mentioned  in  the  bill  to  which  this  is  a  plea,  to  the 
payment  of  the  judgment  of  the  said  complainant  being  the 
same  judgment  mentioned  in  the  present  bill  of  complaint, 
and  the  said  complainant  in  his  said  former  bill  of  complaint, 
alleged  that  that  said  judgment  was  a  lien  on  the  said  land,  as 
he  has  alleged  in  the  present  bill,  and  prayed  for  the  identical 
relief  against  this  defendant's  said  land  that  he  has  prayed  for 
in  his  present  bill ;  and  to  the  said  former  bill  this  defendant 
filed  his  answer,  denying  that  his  said  land  was  subject  to  the 
said  judgment,  and  examinations  of  witnesses  for  the  said  com- 
plainant and  for  this  defendant  were  had  and  taken,  and  said 
former  bill  of  complaint  with  the  said  answer  and  the  examina- 
tions of  witnesses  came  to  a  hearing  before  the  said court 

of ,  and  the  said  court,  after  full  hearing  thereof,  on  the 

day  of ,  18 ,  dismissed  the  said  former  bill,  and 

decreed  and  ordered  that  the  said  complainant  should  pay  to  this 
defendant  his  costs  by  him  about  his  decree  in  that  behalf  ex- 
pended ;  all  which  matters  and  things  this  defendant  doth  aver 
and  plead  in  bar  to  the  said  present  bill  of  complaint,  wherefore 
this  defendant  prays  judgment  of  this  honorable  court  whether 
he  shall  be  compelled  to  make  any  further  or  other  answer  to 
the  said  bill,  and  prays  hence  to  be  dismissed  with  his  reason- 
able costs  and  charges,  in  this  behalf  most  wi'ongfully  sus- 
tained. C.  D., 
R.  M.,  By  Counsel.' 
Solicitor  for  the  Defendant. 


No.   208. 
§1028.     Of  judgment  at  law  for  same  matter. 

(As  in  No.  198  to  the  *  and  then  as  follows:) 
This  defendant  for  plea  to  said  "bill,  says  that  before  the  in- 

•1  The  foregoing  form  is  taken 
from  Sands'  Suit  in  Equity,  (2,d 
ed.)   294. 
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stitution  of  their  present  bill  of  complaint  against  this  defend- 
ant, to-wit:  on  the  day  of  — ■ — ,  18 ,  the  said  com- 
plainants instituted  their  action  at  law  in  the  — —  court  of 

against  R.  M.  and  this  defendant,  by  which  said  action  at 

law  the  said  complainants  demanded. and  claimed  of  the  said 
R.  M.  and  this  defendant  the  sum  of  $ ,  with  interest  there- 
on from  the day  of ,18 ,  as  debt  due  by  the  said 

E.  M.  and  this  defendant  to  the  said  complainant ;  and  the  said 
H.  M.  and  this  defendant  pleaded  to  the  said  action  three  sev- 
eral pleas,  to-wit:  the  plea  that  the  right  of  action  did  not  ac- 
crue to  the  said  plaintiff  within  five  years  prior  to  the  institution 
of  said  action ;  the  plea  that  the  debt  therein  mentioned  had 
been  fully  paid  by  the  said  E.  M.  and  this  defendant;  and 
the  plea  that  the  action  of  the  said  complainant  was  founded 
on  an  usurious  consideration,  in  this,  that  the  debt  therein  de- 
manded was  for  the  loan  and  forbearance  of  money  to  the  said 
R.  M.  and  this  defendant  at  a  greater  rate  of  interest  than  six 
per  centum  per  annum,  and  issue  being  joined  on  the  several 
pleas,  the  whole  matter  was  submitted  to  a  jury,  who  returned 
a  verdict  finding  for  the  said  E.  M.  and  this  defendant  on  all 

the  pleas  before  mentioned,  and  the  said  court  of  

gave  judgment  in  favor  of  the  said  R.  M.  and  this  defendant, 
against  the  said  complainant;  and  the  debt  set  forth  and  de- 
clared in  the  said  complainant's  bill  on  which  the  attachment 
against  this  defendant's  property  issued  is  the  same  identical 
debt  on  which  he  instituted  his  action  aforesaid,  and  on  the 
trial  of  which  judgment  went  against  the  said  complainant  as 
aforesaid,  all  which  matters  and  things  this  defendant  doth 
aver  and  plead  in  bar  to  the  said  bill  of  complaint  of  the  said 
complainants. 

(Conclude  as  in  No.  205  from  the  *.) 
L.  M.,  C.  D., 

Solicitor  for  the  Defendant.  By  Counsel.* 

*  The  foregoing  form  is  taken 
from  Sands'  Suit  in  Equity  (2d  ed.) 
295. 
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]Sro.  209. 
!?1029.     Of  release. 

(As  in  No.  198  to  the  *  and  then  proceed  as  follows:) 

This  defendant  for  plea  to  said  bill,  says  that  previously  to 

the  complainant's  bill  being  filed,  to-wit:  on  the  day  of 

,  18 ,  the  said  complainant  in  consideration  of  the  sum 

of  $ ;  then  paid  to  him  by  this  defendant,  by  a  certain 

writing  under  his  hand  and  seal,  ready  to  be  produced  to 
this  honorable  court,  did  release  and  forever  quit  claim  this 
defendant  (among  other  things)  the  several  matters  and  things 
in  the  said  complainant's  bill  mentioned  and  complained  of,  and 
an  account  of  which  is  thereby  sought  against  this  defendant, 
and  this  defendant  avers  that  the  said  release  was  freely  and 
fairly  given  and  executed  by  the  said  complainant,  on  the  day 
the  same  bears  date,  and  that  the  said  complainant  well  knew 
the  nature  and  effect  thereof  previously  to  executing  the  same ; 

and  that  the  sum  of  $ ,  so  paid  by  this  defendant  to  the 

said  complainant,  was  a  full  and  fair  equivalent  for  any  de- 
mand which  the  said  complainant  could  or  might  have  against 
this  defendant  in  respect  to  the  several  matters  therein  and  in 
the  said  bill  also  mentioned.  Wherefore  this  defendant  pleads 
the  said  release  in  bar  of  the  said  complainant's  bill,  and  prays 
judgment  of  this  honorable  court  whether  he  shall  be  compelled 
to  make  any  further  or  other  answer  to  the  said  bill,  and  prays 
hence  to  be  dismissed  with  his  reasonable  costs  and  charges 
in  this  behalf  most  wrongfully  sustained. 

J.  M.,  C.  D., 

Solicitor  for  the  Defendant.  By  CounseP 


jSTo.   210. 
§1030.     Plea  of  stated  account. 

(As  in  No.  198  to  the  *  and  then  proceed  as  follows:) 
The  defendant  for  plea  to  said  bill,  says  that  on  the day 

6  The  foregoing  form  is  taken 
from  Sands'  Suit  in  Equity  (2d  ed.) 
298. 
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of  ,  18 ,  which  was  previous  to  the  said  bill  of  com- 
plaint, the  said  complainant  and  this  defendant  did  make  up, 
state  and  settle  an  account  in  writing  of  all  sums  of  money 
which  this  defendant  had  before  that  time,  by  the  order  and  di- 
rection and  for  the  use  of  the  said  complainant  received,  and 
of  all  matters  and  things  thereunto  relating  or  at  any  time 

before  the  said day  of ,  IS — — ,  being  or  depending 

between  the  said  complainant  and  tliis  defendant,  (and  in  re- 
spect whereof  the  said  complainant's  bill  of  complaint  has  been 
since  filed ; )  and  the  said  complainant,  after  a  strict  examina- 
tion of  said  account  and  every  item  and  particular  thereof, 
which  this  defendant  avers,  according  to  the  best  of  his  knowl- 
edge and  belief,  to  be  true  and  just,  did  approve  and  allow  the 
same,  and  actually  received  from  this  defendant  the  sum  of 
$ ,  the  balance  of  the  said  account,  which  by  the  said  ac- 
count appeared  to  be  justly  due  to  him  from  this  defendant 

and  the  said  complainant  thereupon,  and  on  the  day  of 

,  18 ,  gave  to  this  defendant  a  receipt  or  acquittance 

for  the  same  under  his  hand  in  full  of  all  demands,  which  said 
receipt  or  acquittance  is  in  the  words  and  figures  following,  that 
is  to  say  (liere  copy  the  receipt)  as  by  the  said  receipt  or  ac- 
quittance now  in  the  possession  of  this  defendant  and  ready  to 
be  produced  to  this  honorable  court  will  appear. 

(Conclude  the  foregoing  as  in  No.  205,  from  the  *.) 
K  L.,  C.  D., 

Solicitor  for  the  Defendant.  By  Counsel. 


No.  211. 
§1031.     Of  a  will. 

(As  in  No.  198  to  the  *  and  then  proceed  as  follows:) 

This  defendant  for  plea  to  said  bill,  says  that  the  plaintiff 
claims  to  be  heir-at-law  of  one  John  B.^  and  to  have  inherited 

6  The  foregoing  form  is  taken 
from  Sands'  Suit  in  Equity  (2d 
ed.),  296. 
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as  such  among  other  property  a  lot  of  land  in  the  City  of 
■ — — ,  fronting  twenty  feet  on  the  south  side  of street,  be- 
tween Fourth  and  Fifth  streets,  and  running  back  one  hundred 
and  fifty-  feet  to  an  alley ;  that  the  said  John  B.  being  of  sound 
mind  and  disposing  memory  prior  to  his  death,  made  a  last 
will  and  testament,  and  that  the  same  has  been  duly  admitted 

to  probate  in  the  Chancery  Court  of  the  City  of  E ;  and  this 

defendant  further  says,  that  by  the  said  will  so  probated  as 

aforesaid,  the  said  J  ohn  B.  devised  the  said  lot  of  land  on 

street  to  this  defendant.     (Conclude  as  in  No.  205  from  the  *.) 
J.  M.,  C.  D., 

Solicitor  for  the  Defendant.  By  Counsel.'' 


No.  212. 
§1032.     Of  award. 

(As  in  No.  198  to  the  *  and  fLmi  proceed  as  follows:) 

This  defendant  for  plea  to  the  said  bill,  says  that  disputes 
having  arisen  between  the  said  complainant  and  this  defend- 
ant concerning  (here  state  subject  of  dispute) ,  for  the  settling 
of  all  such  disputes  the  said  complainant  and  this  defendant 
agreed  to  submit  the  same  to  the  final  judgment,  award,  and 
arbitration  of  A.  E.,  and  the  said  A.  E.  having  taken  upon 
himself  the  burden  of  said  award,  after  having  at  large  heard, 
read  and  duly  weighed  and  considered  all  and  singular  the  al- 
legations,   proofs   and    evidences   brought    before  him   did   on 

the ■  day  of ,  18 ,  make  his  final  award  in  writing 

under  his  hand  and  seal  of  and  concerning  the  matters  of  dis- 

f  The    foregoing    form    is    taken  pleaded  to  a  bill  by  an  heir  at  law 

from    Sands'    Suit   in    Equity     (2d  praying    for    production    of    docu- 

ed. ),  30s.  ments,    and    an    injunction    to    re- 

This  plea  may  be  pleaded  in  bar  strain  the  defendants  from   setting 

to  a  bill    '  brought  on  a  ground  of  up  legal  impediments,  in  an  action 

equity  by  an  heir  at  law  against  a  of    ejectment    commenced    by    him 

devisee,  to  turn  the  devisee  out  of  against     them."       Sands'     Suit     in 

possession.     But   a  will   cannot  be  Equity    (2d   ed.),   266. 
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pute  aforesaid,  and  did  thereby  award  and  find  (here  state 
substance  of  award),  as  by  the  said  award,  reference  being 
thereto  had,  will  more  fully  appear;  and  this  defendant  avers 
that  the  matters  complained  of  in  said  complainant's  bill  were 
embraced  in  said  award,  and  that  the  said  award  hath  hitherto 
remained  and  still  is  unimpeached  and  in  full  force  and  effect: 
and  this  defendant  avers  that  he  hath  paid  in  full  to  the  said 
complainant  the  sum  of  money  awarded  him  by  said  award, 
and  that  the  said  award  was  made  and  said  payraent  was  made 
previously  to  the  said  complainant's  bill  being  filed  in  this 
honorable  court.  (Concluded  as  in  No.  205,  heginning  at 
the  *.) 

M.  0.,  C.  D., 

Solicitor  for  the  Defendant.  By  Counsel.' 


No.   213. 
§1033.    Of  purchaser  for  valuable  consideration  without  notice. 

(As  in  No.  198  to  the  *  and  then  proceed  thus:) 

This  defendant  to  so  much  of  the  said  bill  as  seeks  to  subject 
the  land  in  the  bill  mentioned  to  the  payment  of  the  judgment  of 
the  plaintiff  recovered  of  the  defendant  E.  M.,  doth  plead  there- 
to, and  for  plea  saith,  that  A.  B.  previously  to  and  on  the 

day  of ,  18 ,  was,  or  pretended  to  be  seized  in  fee  sim- 
ple, and  was  in,  or  pretended  to  be  in  actual  possession  of  all  the 
said  land,  in  the  said  bill  particularly  mentioned  and  described, 
free  from  all  incumbrances  whatsoever ;  and  this  defendant,  be- 
lieving that  the  said  A.  B.  was  so  seized  and  entitled,  and  that 
the  said  land  was  in  fact  free  from  all  incumbrances,  on  the 

day  of ,  18 ,  agreed  with  the  said  A.  B.  for  the 

absolute  purchase  of  the  fee  simple  and  inheritance  thereof; 
whereupon  a  deed  was  executed  to  the  said  defendant,  by  the 
said  A.   B.    conveying  said  land  to  the  said  defendant,   and 

8  The  foregoing  form  is  taken 
from  Sands'  Suit  in  Equity  ( 2d  ed. ) , 
301. 
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the  same  was  thereupon  duly  recorded ;   and  this  defendant 

doth  aver,  that  the  said  sum  of  $ ,  the  consideration  money 

in  the  said  deed  mentioned,  was  actually  paid  by  this  defendant 
to  the  said  A.  B.,  and  this  defendant  doth  also  aver,  that  at  or 
before  the  time  of  the  execution  of  the  said  deed  by  the  said 
A.  B.  to  this  defendant,  and  the  payment  of  the  said  purchase 
money,  he,  this  defendant,  had  no  notice  whatsover  of  the 
daim  of  the  said  R.  M.  to  the  said  land,  or  of  the  said  plaintiff, 
that  in  any  wise  aifected  the  said  land,  so  purchased  by  this  de- 
fendant as  aforesaid,  or  any  part  thereof;  and  this  defendant 
insists  that  he  is  a  bona  fide  i>ur chaser  of  the  said  land  for  a 
good  and  valuable  consideration,  and  without  any  notice  of  the 
said  claim  of  said  E.  M.,  or  of  said  plaintiff;  all  which  matters 
and  things  this  defendant  avers  and  pleads  in  bar  to  so  much 
of  the  said  complainant's  bill  as  is  hereinbefore  particularly 
mentioned ;  and  prays  the  judgment  of  this  honorable  court, 
whether  he  should  make  any  further  answer  to  so  much  of  the 
said  bill  as  is  hereinbefore  pleaded  to ;  and  this  defendant,  not 
waiving  his  said  plea,  but  relying  thereon,  and  for  better  sup- 
porting the  same,  for  answer  saith,  that  he  had  not  at  any 
time  before,  or  at  the  time  of  purchasing  the  said  land,  or 
since,  until  the  said  complainant's  bill  was  filed,  any  notice 
whatsoever  either  expressed  or  implied  of  the  said  claim  of  said 
E.  M.  to  the  said  land  or  of  the  said  plaintiff,  or  that  the  same 
or  any  other  incumbrance  whatsoever  was  charged  upon  or  in 
any  wise  affected  the  said  land  so  purchased  or  any  part  thereof. 
(Here  may  follow  other  statements  in  the  ansu>er.  If,  for  ex- 
ample, particular  instances  of  notice  Or  circumstances  of  fraud 
are  charged  in  the  hill,  they  must  fee  denied  as  specifically  as 
charged  in  the  bill  and  not  evasively,  and  this  special  and  par- 
ticular denial  of  notice  or  fraud  must  he  by  way  of  answer.) 
(Conclude  as  No.  21^2.) 
J.  K,  C.  D., 

Solicitor  for  the  Defendant.  By  Counsel.' 

0  The   above   form   is  taken   from  the  defense  of   purchase  for  valua- 

Sands'    Suit    in    Equity     (2d    ed.),  ble     consideration     without,     notice 

309.  cannot  be  made  to  a  suit  brought^to 

In  Hanod  vs.  Myers,  21  Ark.  592,  cancel    a,    deed    on    account   of   the 

76  Am.  Dec.  409,  it  is  decided  that  grantor's    infancy. 
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JSTo.  214. 
§1034.     To  bill  of  interpleader. 

(As  in  No.  198  to  the  *  and  then  proceed  thus:) 

The  defendant  for  plea  to  said  bill,  says  that  he  is  advised 
that  the  complainant,  by  his  bill,  seeks  to  compel  this  defend- 
ant, and  John  Jones,  another  dffendant  to  said  bill,  to  inter- 
plead touching  the  sum  of  dollars  in  his  said  bill  men- 
tioned to  have  been  due  from  the  complainant  to  the  personal 
estate  of  Nathan  Hale,  deceased;  to  which  bill  this  defendant 
doth  plead,  and  for  plea  saith,  that  the  said  Nathan  Hale,  in 
his  lifetime,  made  his  last  will  and  testament  and  appointed 
this  defendant  sole  executor  thereof;  and  this  defendant  saith, 
since  his  death,  he  hath  duly  proved  his  will  before  the  proper 
court,  and  hath  obtained  letters  of  administration  of  the  per^ 
sonal  estate  and  effects  of  the  said  Nathan  Hale,  to  be  granted 
to  him  by  such  court,  as  the  executor  named  in  the  said  last 
will ;  and  therefore  this  defendant  hath  alone  a  right  to  receive 

the  said  sum  of  dollars  from  the  complainant,   and  to 

give  him  effectual  discharge  for  the  same ;  and  this  defendant 
doth  aver  that  the  title  of  the  said  John  Jones,  if  any  he  has, 

to  the  said  sum  of dollars,  is  by  virtue  of,  and  under  the 

said  will  of  the  said  Nathan  Hale,  and  as  a  specific  legacy  given 
to  him  by  the  said  will.  Wherefore  this  defendant  is  advised 
the  complainant  has  no  right  to  compel  the  said  John  Jones, 
and  this  defendant  to  interplead,  touching  the  said  sum  of 
dollars.     (Conclude  as  in  No.  202,  beginning  at  the  *.) 

J.  M.,  C.  D., 

Solicitor  for  the  Defendant.  By  Counsel. 


Wo.   215. 

§1035.     That  plaintiff  not  administrator  as  alleged,  because  sup- 
posed intestate  is  living. 

(As  in  No.  198  to  the  *  and  then  as  follows:) 

The  defendant  for  plea  to  said  bill,  says  that  J.  J.  in  the 
said  bill  named,  (to  whom  the  said  complainant  alleges  that  he 
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has  obtained  letters  of  administration,  and  by  virtue  of  which, 
letters  of  administration,  and  also  under  the  pretense  of  his  be- 
ing the  heir-at-law  of  the  said  J.  J.,  the  said  complainant  has 
commenced  and  prosecuted  this  suit,)  was  at  the  time  the  said 

complainant  filed  his  said  bill,  and  still  is,  alive  at  P ,  in 

,  (Here  name  the  State  or  Country).  Therefore  this  de- 
fendant demands  the  judgment  of  this  honorable  court,  whether 
he  shall  be  compelled  to  answer  the  said  complainant's  bill ;  and 
humbly  prays  to  be  dismissed  with  his  reasonable  costs  in  this 
behalf  siistained. 

J.  M.,  C.  D., 

Solicitor  for  the  Defendant.  By  Counsel.^" 

(Verify   the   foregoing  plea   by  affidavit.) 


No.  216. 

§1036.     To  bill  of  discovery  that  another  suit  is  pending  for  the 
same  discovery. 

(As  in  No.  198  to  the  *  and  then  proceed  thus:) 

The  defendant  for  plea  to  so  much  and  such  part  of  the 
said  complainant's  bill  as  seeks  a  discovery  from  this  defendant 
of  (Here  set  out  the  discovery  sought),  this  defendant  doth 
plead  thereto,  and  for  plea  saith  that  long  before  the  said  com- 
plainant's bill  was  filed   in  this  honorable   court,   and   on   or 

about  the  day  of  ,   19 ,  the  said  complainant 

commenced  a  suit  in  the  Court,   against  this  defendant 

in  respect  of  the  matters  as  to  which  a  discovery  is  sought  by 
the  complainant's  bill,  and  that  such  suit  is  still  depending  in 

10  The    foregoing    plea    is     taken  with    pleas    in    bar,    its   veriflcatinn 

from  Curt.  Eq.  Prec,  p.  159.  is  advised.    If  sworn  to  it  does  not 

The  foregoing  plea  may  either  be  affect  its  validity  as  a   plea  in  bar, 

one  in  abatement  or  in  bar,  accord-  and   if   a   plea   in    abatement   it  is 

ing  to  the  nature   of  the   relief  de-  required  to  be  so  verified, 
manded.     While  it  is  classed   here 


FORMS  • 
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the  said  court,  which,  as  this  defendant  avers,  is  a  court  of 
competent  jurisdiction  to  afford  the  discovery  which  the  said 
complainant  seeks  by  his  said  bill.  Therefore,  this  defendant 
avers  and  pleads  the  same  to  the  said  complainant's  bill,  and 
prays  the  judgment  of  this  honorable  court  whether  it  will  hold 
plea  upon  and  enforce  this  defendant  to  answer  the  said  com- 
plainant's said  bill,  for  the  cause  aforesaid. 

J.  M.,  C.  D., 

Solicitor  for  the  Defendant.  By  Counsel.^^ 


No.   217. 

§1037.     The  complainant  has  no  interest  in  the  lands,  the  title 
of  which  he  seeks  to  discover. 

(As  in  No.  198  to  the  *  and  then  as  follows:) 

The  defendants  for  plea  to  so  much  of  the  complainant's  bill 
as  seeks  to  compel  these  defendants  to  set  forth  and  discover 
their  respective  titles  in  and  to  the  lands  and  tenements  in  the 
bill  of  complaint  mentioned,  or  any  part  thereof,  say,  that  the 
said  complainant  hath  sold  and  conveyed  away  unto  John 
Jo7ies  of  Boston,  in  the  County  of  Suffolk,  and  Commonwealth 
of  Massachusetts,  all  his  estate,  title,  interest  or  claim  of  or  to 
the  said  lands  and  tenements  in  his  said  bill  of  complaint  men- 
tioned. Wherefore  these  defendants  are  advised  that  the  com- 
plainant has  no  interest  of,  in  or  to  the  said  lands  and  tene- 
ments ;  and  they  therefore  pray  the  judgment  of  this  honorable 
court  whether  they  shall  be  compelled  to  make  any  further  or 
other  answer  to  the  said  bill  of  complaint  in  this  particular,  and 
pray  to  be  hence  dismissed,  with  their  reasonable  costs  and 
charges  in  this  behalf  most  wrongfully  sustained. 

J.  M.,  C.  D.  and  E.  F., 

Solicitor  for  the  Defendant.  By-  Counsel.^" 

11  The    foregoing    form    is    taken  12  The     foregoing    form     will     be 

from  3  Barb.  Ch.  Pr.   (2d  ed.),  No.       found  in  3  Barb.  Ch.  Pr.    (2d  ed.), 
331.  No.   344. 
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Xo.    218. 
§1038.     That  the  discovery  would  subject  defendant  to  forfeiture. 

(As  in  No.  198  to  the  *  a7id  then  as  follows:) 

The  defendant,  to  so  much  and  such  part  of  the  said  com- 
plainant's  bill  as  seeks  to  compel  this  defendant  to  set  forth 
and  discover  whether  (here  set  forth  the  discovery  sought), 
this  defendant  doth  plead  thereto,  and  for  plea  saith  that  to 
make  the  said  discovery  sought  by  the  said  bill  would  subject 
this  defendant  to  the  pains  and  penalties  imposed  by  the  laws 
and  statutes  of  Virginia  on  those  who  (here  set  forth  the  tenor 
of  the  statute  imposing  the  penalty);  and  this  defendant's  an- 
swer to  the  said  complainant's  bill,  in  case  he  should  thereby 
admit,  etc.,  might  be  received  and  read  in  evidence  against 
him,  this  defendant,  in  the  proper  court  of  this  State,  in  any 
suit  or  prosecution  to  be  there  commenced  against  him,  this 
defendant,  for  such  offense.  Wherefore  this  defendant  doth 
plead  the  several  matters  aforesaid,  in  bar  to  such  discovery 
as  aforesaid  as  is  sought  by  the  said  bill,  and  humbly  prays 
the  judgment  of  this  honorable  court,  whether  he  is  bound  to 
make  any  further  or  other  answer  thereto.- 

G.  D., 

M.  N.,  By  Counsel." 

Solicitor  for  the  Defendant. 


JSTo.    219. 

§1039.     That  discovery  would  compel  the  defendant  to  betray 
confidence  as  an  attorney. 

(As  in  No.  198  to  the  *  and  then  as  follows): 
The  defendant  to   so  much   and  such  part  of  said  bill   as 

13  The  foregoing  form  is  taken 
from  Sands'  Suit  in  Equity  (2d 
ed.).   31o. 
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seeks  a  discovery  from  this  defendant  of  tlie  title  of  W.  W., 
another  defendant  in  the  said  bill  named,  to  all  or  any  of  the 
lands,  tenements,  or  hereditaments,  late  of  C.  W.,  his  late 
grandfather,  deceased,  in  the  said  bill  also  named ;  this  de- 
fendant doth  plead  thereto,  and  for  plea  saith  that  he,  this 
defendant,    is    duly    admitted    and    sworn    an    attorney,    duly 

licensed  and  practicing  as  such  in  the  courts  of ,  and  has 

for  several  years  past  practiced,  •  and  novf  practices  as  such ; 
that  this  defendant  was  employed  by  C.  W.,  deceased,  the  late 
father  of  the  said  other  defendant,  W.  W.,  in  the  lifetime  of 
the  said  C.  W.,  and  since  his  decease  hath  also  been  employed 
in  that  capacity, by  the  said  other  defendant,  J.  W.,  the  mother 
and  guardian  of  the  said  W.  W.  since  he  attained  his  age  of 
twenty-one  years ;  and  in  that  capacity  only,  or  by  means  of 
such  employment  only,  hath  had  the  inspection  and  perusal  of 
any  of  the  title  deeds  of  and  belonging  to  the  said  estate,  or 
any  part  or  parts  thereof  for  the  use  and  service  of  his  said 
clients,  and  therefore  ought  not,  as  this  defendant  is  advised, 
to  be  compelled  to  discover  the  same.  Wherefore  this  de- 
fendant doth  plead  the  several  matters  aforesaid  in  bar  to  such 
discovery  as  aforesaid  as  is  sought  by  the  said  bill  and  hum- 
bly prays  the  judgment  of  this  honorable  court  whether  he  is 
bound  to  make  any  further  or  other  answer  thereto. 

C.  D., 
J.  M.,  By  Counsel.". 

Solicitor  for  the  Defendant. 


No.    220. 

§1040.     To  a  bill  of  revivor. 

(As  in  No.  198  to  the  *  and  then  proceed  thus): 

The  defendant  for  plea  to  said  bill,  says  that  the  said  plain- 
tiff is  not,  as  stated  in  the  said  bill  of  revivor,  the  personal 

1*  The  foregoing  form  is  taken 
from  Sands'  Suit  in  Equity  (2d 
ed.),    314. 
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representative  of  A.  B.,  deceased,  the  testator  therein  named,. 
and  as  such  entitled  to  revive  the  said  suit  in  the  said  bill  of 
revivor  mentioned,  against  this  defendant ;  but  the  said  plain- 
tiff is  the  administrator  only  of  E.  F.,  deceased,  vfho  died  in- 
testate on  the  • day  of  ,  18 ,  last,  and  vs^as  sole 

executor  of  the  said  A.  B. ;  and  that  letters  of  administration 
of  the  goods  and  estate  of  the  said  A.  B.  unadministered  by 
the  said  E.  E.  in  his  lifetime,  have  since  the  death  of  the  said 
E.  F.  been  duly  granted  by  the  proper  court  to  G.  H.,  who 
thereby  became,  and  novf  is,  the  legal  personal  representative 
of  the  said  A.  B.  Wherefore  the  said  defendant  demands 
judgment  of  this  honorable  court,  vs^hether  he  shall  be  com- 
pelled to  answer  the  said  plaintiff's  bill,  and  humbly  prays 
to  be  dismissed  with  his  reasonable  costs  in  this  behalf  sus- 
tained. 

C.  D., 
J.  M.,  By  Counsel." 

Solicitor  for  the  Defendant. 


]Sro.   220a. 
§  1040a.     Of  bankruptcy. 


B- 


vs. 
C D- 


E F and 

G H . 


In  Chancerv. 


In  the  Circuit  Court  in  the  County  of  and  State  of 


The  defendant,  G.  H.,  for  plea  to  said  bill,  says  that  this 
defendant,  on  the day  of  August,  1899,  at  that  time  re- 
siding in  the  district  of ,  by  petition  setting  forth  to  the 

best  of  his  knowledge  and  belief  the  name  of  his  creditors, 

15  The  foregoing  form  is  taken 
from  Mitford  &  Tyler's  PI.  and  Pr. 
in  Equity,  596. 
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their  respective  places  of  residence,  the  amount  due  each,  to- 
gether with  an  accurate  inventory  of  his  property,  rights  and 
chattels  of  every  kind  and  description  and  the  location  and 
situation  of  each  and  every  parcel  and  portion  thereof,  veri- 
fied by  his  oath,  applied  to  the  District  Court  of  the  United 

States  of  the  said  district  of  ,  by  filing  said  petition  in 

the  office  of  the  Clerk  of  said  District  Court  for  the  benefit  of 
an  act  of  Congress  entitled  "  An  act  to  establish  a  uniforha  sys- 
tem of  bankruptcy  throughout  the  United  States,"  approved 
July  1st,  1898,  and  in  said  petition  he,  the  said  G.  H.,  de- 
clared himself  unable  to  meet  his  debts  and  engagements. 

And  the  said  defendant   further  in   fact  says  that  on  the 

21st  day  of  August,  1899,  at  ,  in  said  district,  upon  the 

hearing  upon  said  petition  by  said  District  Court,  defendant 
was  declared  a  bankrupt  by  a  decree  of  said  court. 

And  the  said   defendant  further  in  fact   says  that  on  the 

day  of  August,  1899,  he  filed  his  petition  in  the  ofiice 

of  the  Clerk  of  said  District  Court,  vs^hich  had  declared  him 
a  bankrupt,  for  a  full  discharge  from  all  his  debts  provable  in 
said  bankruptcy,  to  be  decreed  and  allovped,  and  a  certificate 
thereof  granted  him  by  said  District  Court. 

And  said  defendant  further  in  fact  says  that  he  bona  fide 
surrendered  all  his  property  and  all  rights  of  property  as  re- 
quired by  said  act  of  Congress,  with  the  exceptions  in  said 
act  mentioned,  for  the  benefit  of  his  creditors,  and  fully  com- 
plied with  and  obeyed  all  the  orders  and  directions,  which 
from  time  to  time,  by  said  court  had  been  entered,  and  other- 
wise conformed  to  all  other  requirements  of  said  act  of  Con- 
gress. 

And  said  defendant  further  in  fact  says  that  said  District 

Court  at  in  said   district  on  the  day  of  January, 

1900,  decreed  and  allowed  said  defendant  a  full  discharge 
from  all  his  debts  provable  under  said  act  of  Congress  in  said 

matter  of  bankruptcy,  and  on  the  day  of  January,  1900, 

granted  him  a  certificate  of  discharge. 

And  said  defendant  further  in  fact  says  that  said  claim  of 
A.  B.,  now  sued  on,  at  the  time  of  filing  said  petition  on  the 

day  of  August,  1899,  to  be  declared  a  bankrupt  was  set 
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forth,  in  said  petition  and  fully  described,  and  was  at  that  time 
a  subsisting  claim  and  then  was  and  ever  since  has  been  prova- 
ble under  said  act  of  Congress  in  said  matter  of  bankruptcy, 
and  this,  the  said  defendant,  is  ready  to  verify.  (Conclude 
as  in  No.  205  from  the  *J 

G.  H., 
J.  M.,  By  Counsel." 

Solicitor  for  the  Defendant. 

18  The  foregoing  form  is  construct-  ruptey  throughout  the  United 
ed  from  the  provisions  of  "An  act  to  States,"  passed  by  Congress  in  1898. 
establish  a  uniform  system  of  bank- 
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CHAPTER  XLIY. 

DISCLAIMER. 


See.  1041.     A  single  disclaimer. 
Sec.  1042.     Answer  and  disclaimer. 


No.    221. 
§1041.     A  single  disclaimer. 

State  of  — ■ — , 


County, 
In  the  Circuit  Court  of  said  county. 

A B- 

vs.  I    In    Chancery. 

C D 


This  defendant,  saving  and  reserving  to  himself,  now  and 
at  all  times  hereafter,  all  manner  of  advantage  and  benefit  of 
exceptions  and  otherwise  that  can  or  may  be  had  and  taken 
to  the  many  untruths,  uncertainties  and  imperfections  in  the 
said  complainant's  bill  of  complaint  contained,  for  answer 
thereunto,  or  unto  so  much,  or  such  part  thereof  as  is  material 
for  this  defendant  to  make  answer  unto,  answers  and  says  that 
he  fully  and  absolutely  disclaims  all  manner  of  right,  title  and 

interest  whatsoever  in  and  to  the   legacy  of  dollars  in 

said  bill  of  complaint  mentioned,  and  all  other  the  estate  and 
effects  of  the  said  Thomas  Atkins,  deceased,  in  the  said  bill 
named,  and  in  and  to  every  part  thereof;  and  this  defendant 
denies  all  and  all  manner  of  unlawful  combination  and  con- 
federacy unjustly  charged  against  him  in  and  by  the  said 
bill  of  complaint,  without  this  that  any  other  matter  or  thing 
in  said  bill  contained,  material  or  necessary  for  this  defend- 
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t 

ant  to  make  answer  unto,  and  not  herein  well  and  sufficiently 
answered  unto,  confessed  or  avoided,  traversed  or  denied,  is 
true;  all  of  which  matters  and  things  this  defendant  is  ready 
to  aver,  maintain  and  prove,  as  this  honorable  court  shall  di- 
rect and  humbly  prays  to  be  hence  dismissed,  with  his  reasona- 
ble costs  and  charges  in  this  behalf  most  wrongfully  sustained. 

C.   D., 

E.  S.,  By  Counsel:^ 

Solicitor  for  the  Defendant. 

(If  the  case   he  one  in  which  an  answer  must  he  verified, 
then  verify  the  disclaimer.) 


No.    222. 
§1042.    Answer  and  disclaimer. 

(After  the  title  and  commencement,  as  the  case  may  require, 
as  shown  in  Chapter  XLV,  sees.  10^3-10^7,  proceed  as  follows) : 

That  he,   this   defendant,   on  behalf  of  JE.   F.,   one   of  the 

other  defendants  in  the  said  bill  named,  did  about years 

ago,  contract  and  agree  with  G.  H.  for  the  purchase  of  the 
lands  and  tenements,  etc.,  now  in  question,  and  In  possession 
of  L.  M.,  in  the  said  bill  also  named,  and  another  defendant 
thereto,  which  said  lands  and  tenements,  etc.,  at  that  time 
were,  and  for  above  years  before  had  been  in  the  pos- 
session of  the  said  G.  H.  and  J.  K.,  in  the  said  bill  also  named, 
or  one  of  them,  and  for  the  purchase  whereof  this  defendant, 
on  behalf  of  the  said  defendant,  E.  F.,  agreed  to  give,  and  ac- 
cordingly  did  give  and  pay  to   the  said   G.   H.,  the  sum  of 

dollars,  and  in  consideration  thereof  the  said  G.  H.,  and 

X.,  his  wife,  by  deed  bearing  date  on  the  day  of , 

18 ,   duly  conveyed  the  said  lands   and  tenements  to  the 

1  The   above  form   will   be  found 
in    Puterbaugh's    Ch.    PI.    and    Pr. 

(3d  ed.),  184. 
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said  E.  F.,  who  thereupon  and  under  and  by  virtue  of  such 
conveyance  as  this  defendant  has  heard  and  believes,  and  so 
avers,  entered  on  and  became  seized  of  the  said  lands  and  tene- 
ments, and  continued  so  seized  thereof  vyithout  any  entry  or 
claim  made  by  the  complainant,  or  any  other  person  or  persons, 

until  the day  of ,  in  the  year ,  v^hen  the  said  E. 

E.,  as  this  defendant  has  heard  and  believes  and  so  alleges  by 
good  and  sufficient  conveyance  in  the  law,  and  in  consideration 

of  the  sum  of dollars,  hona  fide  paid,  sold  and  conveyed  tho 

said  lands  and  tenements  to  the  said  defendant,  L.  M.,  and  his 
heirs,  who  thereupon  entered  thereon,  and  was  and  yet  is  seized 
and  possessed  of  the  same ;  and  this  defendant  answering,  says 
he  does  not  know,  nor  can  he  set  forth,  as  to  his  belief  or  other- 
wise, whether  R.  S.,  in  the  said  bill  named,  was  ever  seized  of 
the  said  premises,  or  any  part  thereof;  and  this  defendant  fur- 
ther answering,  says  he  has  been  advised  and  believes  and  so 
states,  that  the  eaid  G.  H.,  and  IST.,  his  wife,  had  good  right  and 
title  to  sell  and  convey  the  said  premises  so  purchased  by  this  de- 
fendant on  behalf  of  the  said  E.  F.,  as  aforesaid ;  and  this  de- 
fendant further  answering,  says  he  denies  that  he  ever  had  any 
notice  of  any  right  or  title,  the  complainant,  or  any  other  per- 
son, save  as  aforesaid,  had  or  might,  or  could  claim,  of,  in  or  to 
the  said  lands  and  tenements,  or  any  part  thereof ;  and  this  de- 
fendant says  that  he  never  had  or  claimed,  or  pretended  to  have, 
nor  has  he  now,  nor  does  he  claim  or  pretend  to  have  any  right, 
title  or  interest  of,  in  or  to  the  said  premises,  or  any  part 
thereof;  and  this  defendant  disclaims  all  right  and  title  of,  in 
and  to  the  same,  and  every  part  thereof.  (Conclude  as  in  either 
No.  2Ji.l  or  21^2,  at  the  option  of  the  'pleader.) 

C.  D., 
C.  K.,  By  Counsel.' 

Solicitor  for  the  Petitioner. 

2  The  foregoing  form  is  taken 
from  Puterbaugh's  Ch.  PI.  and  Pr. 
(3d  ed.),  185. 
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Sec. 

1043. 

See. 

1044. 

See. 

1045. 

See. 

1046. 

Sec. 

1047. 

See. 

1048. 

See. 

1049. 

Sec. 

1050. 

See. 

1051. 

CHAPTER  XLY. 

THE  ANSWER. 

Of  answer  by  one  defendant. 
Joint  and  several  answer. 
Of  one  of  several  defendants. 
To  an  answer  of  one  defendant. 
To  an  answer  of  several  defendants. 
Where  defendant  admits  a  statement. 

Where  a  defendant  believes  a  statement  may  be  true,  but  quali- 
fies his  admission  of   it  not  knowing  the   same  of   his   own 
knowledge. 
Where  defendant  is  entirely  ignorant  with  regard  to  the  state- 
ment in  the  bill. 
Where  a  schedule  of  deeds  is  required  to  be  set  forth  in  the 
answer. 
Sec.   1052.     Where   an   account   of   rents,   or   moneys   received,    or   paid,   is 
required  to  be  set  forth  by  several  defendants. 
Accounts. —  Reference  to  books  containing  them. 
Accounts  refused  as  being  useless  before  decree. 
Admission  for  purpose  of  the  suit. 
Reference  to  schedule. 
Settled  accounts. — •  Claim  of. 
Submission  by  trustee  to  act. 

\\Tiere  the  defendant  relies  aipcn  the  statute  of  frauds. 
Where  the  defendant  relies  upon  the  statute  of  limitations. 
A  formal  general  conclusion. 
The  usual  conclusion. 

Of  an  infant  defendant  by  his  guardian  ad  litem. 
Of  an  infant  to  a  bill  or  petition  to  sell  his  estate,  as  well  also 

as  of  the  guardian  ad  litem  himself. 
A  short  and  usual  form  for  an  answer. 

To  a  bill  for  an  injunction  to  stay   proceedings  at  law  on  a 
judgment,   drawn   to   illustrate  the   principle   permitting   all 
defenses  in  equity  to  be  made  by  answer. 
Sec.   1067.     In  the  nature  of  a  cross-bill  setting  up  a  claim  to  affirmative 

relief. 
Sec.  1068.     Averring  fraud  in  procuring  contract  sought  to  be  enforced. 
Sec.  1069.     To  a  bill  for  divorce  setting  up  condonation. 
See.  1070.     To  a  bill  for  divorce  setting  \ip  recrimination. 
Sec.  1071.     To  a  bill  for  divorce  setting  up  a  claim  to  affirmative  relief. 
See.   1072.     Of  garnishee  in  attachment  suit. 


See. 

1053. 

Sec. 

1054. 

Sec. 

1055. 

Sec. 

1056. 

See. 

1057. 

Sec. 

1058. 
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1059. 

Sec. 

1060. 
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Sec. 

1062. 
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Sec. 
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Sec.  1073.     An  amended  answer. 

See.  1074.     Amended  answer  after  exceptions  sustained  to  the  original. 
Sec.  1075.     Setting    up    partition    by    a   parol    agreement   to    a    suit   for 
partition. 

THE  TITLE. 

No.    223. 

§1043.     Of  answer  by  one  defendant. 

The  answer  of  C.   D.,   the   defendant,  to  the  bill  of   com- 
plaint of  A.  B.,  filed  against  him*  in  the  Circuit  Court  of  the 

County  of ,  and  State  of . 

or 

The  answer  of  C.  C,  the  defendant,  to  a  bill  of  complaint 

filed  against  him  in  the  Circuit  Court  of  the  County  of , 

State  of  ,  by  A.  B.,  plaintiff.^ 


jSTo.    224. 

§1044.     Joint  and  several  answer. 

The  joint  and  several  answer  of  C.  D.  and  E.  F.,  the  de- 
fendants to  the  bill  of  complaint  of  A.  B.,  filed  against  them 
(Then  continue  from  the  *  as  in  form  No.  %2S.}' 

1  This  form,  as  here  given,  will  ly  and  one  speaks  positively  for 
be  found  in  2  Bart.  Ch.  Pr.  (2d  himself,  the  other  may  in  cases 
ed. ),  1299;  Puterbaugh  Ch.  PI.  and  where  he  is  not  charged  with  any- 
Pr.    (3d  ed. ),   174.  thing  upon  his  own  knowledge,  say 

2  Taken  from  Puterbaugh's  Ch.  that  he  had  perused  the  answer 
PI.  and  Pr.  (3d  ed.),  175;  Lube  and  believes  it  to  be  true,  1  Har. 
Eq.  PI.,  492.  Ch.  185;   but,   adds  Harrison,  it  is 

"  Two  or  more  persons  may  join  otherwise  where  the  defendants  an- 

in    the    same    answer,    and    where  swer  separately.       /6id.       We  have 

their    interests    are    the    same    and  no    decision   in   the   Virginia    State 

they   appear  by   the  same    counsel,  courts  adopting  this  rule.     No  rea- 

they  ought  to   do   so,   unless   some  son  is  perceived  why  an  answer  of 

good    reason    exists    for    answering  one  defendant  adopting  totidem  ver- 

separately.     2  Dan.   Ch.  Pr.    (old),  his   the   answer    of   another    should 

265;    Dan.    Ch.    Pr.     (Perk.),    742.  not   be    deemed    sTifficient."     Sands' 

Where  two  defendants  answer  joint-  Suit  in  Equity  (2d  ed.),  344. 
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No.    225. 
§1045.     Of  one  of  several  defendants. 

The  answer  of  C.  J).,  one  of  the  defendants,  to  the  bill  of 
complaint  of  A.  B.,  filed  against  him  and  others  (or  another 
as  the  case  may  be),  (then  continue  from  the  *  as  in  form 
No.  223.)'' 


THE  COMMEJSTCEMENT. 
No.    226. 
§1046.     To  an  answer  of  one  defendant. 

This  defendant,  now  and  at  all  times  hereafter,  saving  to 
himself  all  manner  of  benefit  and  advantage  of  exception  which 
can  or  may  be  had  or  taken  to  the  many  errors,  uncertainties 
and  other  imperfections  in  the  said  bill  contained,  for  answer 
thereunto,  or  to  so  much  and  such  parts  thereof  as  this  de- 
fendant is  advised  it  is  or  are  material  or  necessary  for  him 
to  make  answer  unto,  answering,  says,  etc. 

Or  thus: 

This  defendant  reserving  to  himself  all  right  of  exception 
to  the  said  bill  of  complaint,  for  answer  thereto,  says,  etc.* 


No.    227. 
§1047.     To  an  answer  of  several  defendants. 

These  defendants,   now   and  at  all  times  hereafter,   saving 
and  reserving  to  themselves,  and  each  of  them,  all  benefit  and 

3  Idem.     See  ante,  sees.  399,  400,  As    to    what    is    said    as    to    the 

where    various    forms    of    titles    or  reservation  of  exceptions  to  the  bill 

captions  are  given.  made  in   an  answer,   see  ante,  sec. 

*The  above  form  is   taken   from  401a. 
Puterbaugh'a  Ch.   PL   and   Pr.    (3d 
ed.),  175. 
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advantage  of  exception  or  othei-wise,  that  can  or  may  be  had 
or  taken  to  the  many  errors,  uncertainties  and  other  imperfec- 
tions in  the  said  bill  contained  for  answer  thereto,  or  to 
so  much  thereof  as  these  defendants  are  advised,  is  or  are  ma- 
terial or  necessary  for  them,  or  any  of  them,  to  make  answer 
unto,  they,  these  defendants,  severally  answering,  say,  etc. 

Or  thtis: 
These  defendants,  reserving  to  themselves  all  right  of  ex- 
ception  to    the   said   bill   of   complaint,    for    answer   thereto, 
say,  etc." 


COMMON  FOEMS  OF  VAEIOTIS  AVERMENTS  USED 
IN  FRAMING  ANSWERS. 

No.    228. 

§1048.    Where  defendant  admits  a  statement. 

And  this  defendant  further  answering  saith  he  hath  been 
informed  and  believes  it  to  be  true  that,  etc.  Or,  this  defend- 
ant admits  that,  etc.* 


No.    229. 

§1049.  Where  a  defendant  believes  a  statement  may  be  true,  but 
qualifies  his  admission  of  it  not  knowing  the  same  of 
Ma  own  knowledge. 

And  this  defendant  further  answering,  saith  he  believes  it 
to  be  true  that  at  the  time  of  his  said  testator's  making  his 
said  will  and  at  the  time  of  his  death  the  said  testator's  sister 
Jane,  the  wife  of in  the  said  will  namedy  had  such  chil- 

5  See    Puterbaugh's    Ch.    PI.    and  e  The   above  form   is  taken  from 

Pr.    (3d  ed.),  176.  Equity  Draftsman,  566. 
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dren  as  therein  in  that  behalf  named,  but  this  defendant  does 
not  know  the  same  of  his  own  knowledge,  nor  can  this  de- 
fendant state  as  to  his  belief  or  otherwise  whether  she  had  or 
not  any  other  children  or  child  at  such  times  or  either  of  them. 

Or  thus: 
And  this  defendant  further  saith  he  has  never  heard  or 
been  informed  save  by  the  said  complainant's  said  bill  whether, 
etc.,  but  this  defendant  believes  that,  etc.,  as  in  the  said  bill  is 
alleged.' 


ISTo.    230. 

§1050.     Where  defendant  is  entirely  ignorant  with  regard  to  the 
statement  in  the  bill. 

And  this  defendant  further  answering  saith  he  knows  not, 
and  has  not  been  informed  save  by  the  said  complainant's  said 
bill,  and  cannot  set  forth  as  to  belief  or  otherwise,  whether  the 
said  complainant  has  or  not  applied  for  or  procured  letters  of 
administration  of  the  goods,  chattels,  rights  and  credits  of  the 
said  A.  B.  to  be  granted  to  her  by  and  out  of  the  proper  or  any 

or  what Court,  nor  whether,  etc. 

Or  thus: 

And  this  defendant  further  answering  saith  it  may  be  true 
for  anything  this  defendant  knows  to  the  contrary  that,  etc., 
but  this  defendant  is  an  utter  stranger  to  all  and  every  such 
matters,  and  cannot  form  any  belief  concerning  the  same.^ 


^o.    231. 

§1051.     Where  a  schedule  of  deeds  is  required  to  be  set  forth  in 
the  answer. 

And  this  defendant  further  saith  he  hath  in  the  schedule 
to  this,  his  answer  annexed  or  under-written,  and  which  he 
prays  may  be  taken  as  part  thereof,  set  forth  according  to  the 

'The  above  form  is  taken  from  sThe    foregoing    form    is    taken 

Ec[uity    Draftsman,    566.  from  Equity  Draftsman.  567. 
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best  and  utmost  of  his  knowledge,  remembrance,  information 
and  belief,  a  full,  true  and  particular  list  or  schedule  of  all 
deeds,  etc.,  and  this  defendant  is  ready  and  willing  to  produce 
and  leave  the  same  in  the  hands  of  the  Clerk  of  this  court  for 
the  usual  purposes.® 


ISTo.    232. 

§1052.    Where  an  account  of  rents,  or  moneys  received,  or  paid, 
is  required  to  be  set  forth  by  several  defendants. 

And  these  defendants  further  severally  answering  say,  they 
have  in  the  (first)  schedule  to  this  their  answer  annexed  or 
under-written,  and  which  they  pray  may  be  taken  as  part 
thereof,  set  forth  according  to  the  best  and  utmost  of  their 
several  and  respective  knowledge,  remembrance,  information 
and  belief,  a  full,  true  and  particular  account  of  all  and  every 
sum  and  sums  of  money,  etc.  (Or,  if  an  account  required  as 
to  the  real  estate,  thus:  A  full,  true  and  just  rental  and  par- 
ticular of  all  and  singular  the  real  estate,  etc.)^° 


'^o.    233. 
§1053.     Accounts. —  Reference  to  books  containing'  them. 

The  dealings  and  transactions  in  respect  of  the  said  trade 
are  entered  in  a  large  book,  or  ledger,  kept  on  the  premises 

at ,  and  the  items  in  respect  thereof  are  contained  in  one 

himdred  and  sixty-four  pages,  with  double  columns,  of  the 
said  book;  and  to  set  out  such  items  in  detail  would  occasion 
very  great  expense;  but  the  respondents  are  willing,  if  the 
court  shall  think  proper  so  to  direct,  that  the  plaintiff  or  his 

» The    foregoing    form    is    taken  lo  The    foregoing    form    is    taken 

from  Equity  Draftsman,   568.  from  Equity  Draftsman,  568. 
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solicitor  should  inspect  the  said  book  and  tak6  extracts  there- 
from at  all  reasonable  times  of  the  day." 


No.    234. 


§1054.     Accounts  refused  as  being  useless  before  decree. 


And  respondents  say  and  submit,  that  it  would  only  occa- 
sion great  and  useless  expense  were  they  in  this  their  answer  to 
set  forth  any  further  or  fuller  account  of  the  rents  and  profits 
aforesaid ;  and  that  the  same  ought  to  be  taken,  if  at  all,  by  and 
under  the  directions  and  decree  of  this  honorable  court.^^ 


JSTo.    235. 
§1055.     Admission  for  purpose  of  the  suit. 

These  defendants  have  no  personal  knowledge  of  the  fact,  but, 
for  the  purpose  of  the  suit,  they  admit  that,  etc. 

Or, 

And  this  defendant  further  answering  saith  he  hath  been 
informed  and  believes  it  to  be  true  that,  etc.  Or,  this  de- 
fendant admits  that,  etc.^' 


No.    236. 
§1056.     Reference  to  schedule. 

This  respondent  has  in  the schedule  hereto  annexed,  and 

which  he  prays  may  be  taken  as  part  of  this  his  answer,  set  forth, 
:o  the  best  of  his  knowledge,  information  and  belief,  a  description 
of,  etc." 

11  The  above  form  is  taken  from  is  The    foregoing    form    is    taken 
Lube,  Eq.  PI.,  494.                                     from  Lube,  Eq.  PL,  495. 

12  The  above  form  is  taken  from  i*  The    foregoing    form    is    taken 
Lube,   Eq.   PI.,   494,   495.                         from  Lube,  Eq.  PL,  497. 
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JSTo.    237. 
§1057.    Settled  accounts. —  Claim  of. 

The  account  so  stated  and  settled  was  in  fact  stated  and  settled 
by  the  said  A.  B.  and  this  respondent,  as  it  purports  to  be,  on  the 
day  of  the  date  thereof;  and  respondent  claims  the  benefit 
thereof  as  a  settled  account.^'^ 


No.    238. 
§1058.     Submission  by  trustee  to  act. 

The  defendants  submit  in  all  things  to  act  as  this  honorable 
court  shall  direct,  and  they  claim  to  have  their  costs,  charges 
and  expenses,  properly  incurred,  paid  out  of  the  estate  of  the 
said  testator.^* 


No.    239. 
§1059.     Where  the  defendant  relies  upon  the  statute  of  frauds. 

And  this  defendant  says  that  by  the  statute  of  — ■ — ,  it  is 
among  other  things  provided,  that  no  action  shall  be  brought 
whereby  to  charge  any  person  upon  any  contract  of  any  lands, 
tenements  and  hereditaments,  or  any  interest  in  or  concern- 
ing them,  unless  the  agreement  upon  which  such  action  should 
be  brought,  or  some  memorandum  or  note  in  writing  shall  be 
signed,  by  the  said  party  to  be  charged  therewith,  or  some 
other  person  by  him  lawfully  authorized  (give  the  language 
of  the  statute)  ;  and  this  defendant  insists  upon  the  said  stat- 
ute,  and   claims   the   same  benefit   as   if  he  had   pleaded  the 


15  The    foregoing    form    is    taken  it  See   Puterbaugh's    Ch.   PI.    and 

from  Lube,   Eq.  PI.,  497.  Pr.    (3d  ed.),  180;   ante,  sec.  434.  . 

i«  The    foregoing    form    is    taken 
from  Lube,  Eq.  PI.,  497,  498. 
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No.  240. 
/ 
§1060.    Where  the  defendant  relies  upon  the  statute  of  limita- 
tions. 

The  defendant  also  relies  upon  the  statute  of  limitations  as 
a  defense  to  the  plaintiff's  demand,  to  the  same  extent  and  as 
fully  as  if  the  same  were  formally  here  pleaded  to  the  plain- 
tiff's bill.^' 


THE  CONCLUSION. 
No.    241. 
§1061.     A  formal  g^eneral  conclusion. 

And  this  defendant  denies  all  and  all  manner  of  unlawful 
combination  and  confederacy  wherewith  he  is  by  the  said  bill 
charged,  without  this,  that  there  is  any  other  matter,  cause  or 
thing  in  the  said  complainant's  said  bill  of  complaint  con- 
tained, material  or  necessary  for  this  defendant  to  make  an- 
swer unto,  and  not  herein  and  hereby  well  and  sufficiently  an- 
swered, confessed,  traversed  and  avoided  or  denied,  is  true  to 
the  knowledge  or  belief  of  this  defendant;  all  which  matters 
and  things  this  defendant  is  ready  and  willing  to  aver,  main- 
tain and  prove,  as  this  honorable  court  shall  direct,  and  hum- 
bly prays  to  be  hence  dismissed  with  his  reasonable  costs  and 
charges  in  this  behalf  most  wrongfully  sustained.^" 

Or, 

And  now,  having  fully  answered  the  complainant's  bill,  and 
denying  all  unlawful  combination  and  confederacy  as  therein 
charged  (when  combination  is  charged),  this  respondent  prays 

18  Tazwell  vs.  Whittle,   13   Gratt.  facts    are   stated   as    are    necessary 

329,  in  which  the  court  holds  that  to  show  that  the  statute  is  appli- 

anything  in  an  answer  which  will  cable. 

apprise   the    plaintiflF   that   the   de-  i^  The  above  form  is  taken  from 

fendant    relies    on    the    statute    of  Lube,  Eq.  PI.,  494. 
limitations     is     sufficient,     if     such 
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hence  to  be  dismissed  with  his  reasonable  coats  in  this  behalf 
expended,  and  he  will  ever  pray,  ete.^" 


No.    242. 

§1062.     The  usual  conclusion. 

And  now,  having  fully  answered  plaintiff's  bill,  this  re- 
spondent prays  hence  to  be  dismissed  with  his  reasonable  costs 
in  this  behalf  expended,  and  he  will  ever  pray,  etc.^^ 


PEECEDENTS  OF  ANSWEES  IN  SOME  PAETICULAE 
INSTANCES  AND  CASES. 

No.    243. 

§1063.     Of  an  infant  defendant  by  his  guardian  ad  litem. 

The  separate  answer  of  Anne  Hart,  an  infant  under  the  age 
of  twenty-one  years  by  B.  T.,  her  guardian  ad  litem,  assigned 
to  defend  her  in  this  suit,  to  a  bill  of  complaint  exhibited 
against  her  and  others,  in  the  Circuit  Court  for  the  County  of 
,  and  State  of ,  by  James  Hart. 

The  respondent  reserving  to  herself  the  benefit  of  all  just 
exceptions  to  said  bill,  for  answer  thereto,  or  to  so  much 
thereof  as  she  is  advised  that  it  is  material  she  should  answer, 
by  her  said  guardian  ad  litem,  answers  and  says: 

That  she  is  an  infant  of  tender  years,  and  by  reason  of  her 
infancy  is  incapable  of  understanding,  or  of  taking  care  of 
\  her  rights  and  interest.  She,  therefore,  by  her  said  guardian, 
commends  herself  and  her  rights  and  interests  to  the  protec- 
tion of  the  court,  and  prays  that  no  decree  may  be  pronounced 
which  will  tend  to  her  prejudice. 

And  having  fully  answered,  the  said  respondent  prays  to 

20  The   above  form  is  taken  from  21  Ante,  sec.  407. 

Sands'  Suit  in  Equity,  359,  360. 
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be  hence   dismissed  with  her   reasonable   costs   in   this  behalf 
expended,  and  she  will  ever  pray,  etc." 

B T , 

Guardian  ad  litem  for  Anne  Hart. 


No.    244. 

§1064.     Of  an  infant  to  a  bill  or  petition  to  sell  his  estate,  as  well 
also  as  of  the  ^ardian  ad  litem  himself. 

The  answer  of  John  H.,  guardian  ad  litem  to  the  infant  de- 
fendant, Robert  P.,  and  the  answer  of  the  said  infant  defend- 
ant, Robert  P.,  by  the  said  John  II.,  his  guardian  ad  litem,  to 
the  bill  in  equity  exhibited  against  the  said  Robert   P.   and 

others  in  the  Court  of  County,  State  of  ,  by 

James  S.,  guardian  of  the  said  Robert  P. 

For  answer  to  the  said  bill  the  said  guardian  ad  litem  an- 
swers and  says  that  he  does  not  know  whether  the  interests  of 
the  infant  defendant  would  be  promoted  by  the  sale  of  the 
property  as  prayed  for  in  the  said  bill  or  not ;  and  the  said  in- 
fant defendant,  by  his  said  guardian  ad  litem,,  answers  and 
says  that  being  an  infant  of  tender  years  he  knows  nothing  of 
the  matters  mentioned  in  the  bill,  and  commits  the  protection 
of  his  interests  to  the  court.  And  now  having  answered  they 
pray,  etc. 

John  H.,  Guardian  ad  litem 
to  Robert  P.,  and 
Robert  P.,   an  infant,   by 
the     said    John    H.,    his 
guardian  ad  litem."^ 

(Yerify  hy  affidavit.) 

22  The    foregoing    form    is    taken  23  The  above  form  is  taken  from 

from  2  Bart.  Ch.  Pr.   (2d  ed.),  1300.       Sands'  Suit  in  Equity,  549. 
See    Durrett    vs.    Davis,    24    Gratt. 
302. 
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"JSIo.    245. 
§1065.     A  short  and  usual  form  for  an  answer. 

(After  the  usual  title.) 

The  respondent  {or,  these  respondents)  reserving  to  himself 
(or  themselves)  the  benefit  of  all  just  exceptions  to  the  said 
bill,  for  answer  thereto,  or  to  so  much  thereof  as  he  is  (or, 
they  are)  advised  that  it  is  material  he  (or,  they)  should  an- 
swer, answers  and  says  (or,  answer  and  say)  that . 

True  it  is,  etc.  (giving  a  distinct  and  categorical  answer  to 
the  several  averments  of  the  bill.) 

But  this  respondent  denies  (here  insert  the  denial  of  such 
allegations  of  the  bill  as  are  not  true.) 

And  this  respondent  denies  (or,  these  respondents  deny) 
all  fraud,  unlawful  combination  and  confederacy ;  and  having 
fully  answered  the  complainant's  bill,  prays  (or,  pray)  to  be 
hence  dismissed  with  his  (or  their  ) reasonable  costs  by  him 
(or  them)  in  this  behalf  expended,  and  he  (or  they)  will  ever 
pray,  etc. 

D.  D.,  Defendant. 

M.  A.  W.,  By  Counsel." 

Solicitor  for  the  Defendant. 


No.    246. 

§1066.  To  a  bill  for  an  injunction  to  stay  proceedings  at  law 
on  a  judgment,  drawn  to  illustrate  the  principle  per- 
mitting all  defenses  in  equity  to  be  made  by  answer. 

(After  the  title  and  commencement  proceed  as  folloivs)  : 

This  defendant  admits  that,  at  term  of  Court, 

he  recovered  a  judgment  against  the  complainant  for  the  sum 

24  The  above  form   is  taken  from  2  Bart.  Ch.  Pr.    (2d  ed.),   1300. 
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of  $ ,  being  the  amount  due  him,  as  the  holder  of  certain 

promissory  notes,  m.entioned  and  described  in  the  bill  of  com- 
plaint, as  drawn  by  the  said  complainant,  payable  to  one  B., 
and  by  him  indorsed  to  this  defendant.  And  as  the  said  judg- 
ment was  recovered  without  any  fraud  on  his  part,  etc.,  it  re- 
mains in  full  force  and  unreversed;  and  as  all  the  objections 
now  pretended  against  it  in  said  bill  were  inquirable  into  at 
law,  and  if  shown  to  be  true,  might  have  been  used  as  de- 
fenses in  his  aforesaid  action  at  law,  this  defendant  relies 
on  his  aforesaid  judgment,  and  pleads  the  same  in  bar  of  all 
the  relief  which  tlie  complainant  now  seeks  by  his  bill. 

And  this  defendant  avers  that  he  knows  nothing  whatever 
of  the  transaction  between  the  complainant  and  the  said  B., 
and  out  of  which  the  pretended  equities  of  the  complainant  are 
supposed  to  arise,  and  can  neither  admit  nor  deny  the  charges 
in  the  bill  in  that  behalf.  He  insists  that  all  inquiry  into 
these  matters  is  precluded  by  the  judgment  aforesaid ;  hut  if 
it  shall  be  considered  by  this  court  that  they  are  still  open  for 
examination  in  this  suit,  he  is  advised  to  insist  that  the  said  B. 
is  a  necessary  party  to  this  suit  to  aid  this  defendant  in  the 
defense  thereof. 

And  this  defendant  avers  that  he  acquired  the  aforesaid 
promissory  notes,  before  they  or  any  of  them  became  payable 
hona  fide  for  a  full  and  valuable  consideration,  and  without 
notice  of  any  of  the  equities  or  defenses  now  pretended  by  the 
complainant  against  them ;  he  is  therefore  advised  and  insists 
that  his  right  as  the  holder  thereof  cannot  be  affected  by 
proof  now  adduced  of  any  latent  equities  existing  between  the 
original  parties  to  the  said  notes. 

And  as  to  the  matters  of  account  which  are  pretended  in 
said  bill  to  be  remaining  unsettled  between  the  complainant 
and  ■  this  defendant,  in  respect  of  which  a  large  balance  of 
money  is  pretended  to  be  due  from  this  defendant  to  the  com- 
plainant, this  defendant  says  that  upon  complainant's  own 
showing  they  are  matters  for  the  cognizance  of  a  court  of 
common  law,  and  he  therefore  insists  that  this  court  has  no 
jurisdiction  to  examine  into  them,  or  to  grant  any  relief  to 
the  complainant   in  respect   thereof;   and  he   more   especially 
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relies  on  and  pleads  the  judgment  aforesaid  against  the  claim 
of  the  said  complainant  to  have  the  balance  to  be  found  due 
on  the  taking  an  account  of  the  aforesaid  matters  set  off  or  dis- 
counted from  the  sum  recovered  by  said  judgment. 

And  this  defendant  further  says  that  if  the  complainant 
ever  had  any  cause  of  suit  or  action  against  this  defendant  for 
or  in  respect  of  the  aforesaid  matters  of  account,  or   any  of 

them,  the  same  did  accrue  unto  him  upwards  of  years 

before    the    filing   of   the    present   bill,    or    suing   out    process 

thereon   against  this   defendant,   and  upwards  of  years 

before  this  defendant  became  the  holder  of  the  aforesaid  prom- 
issory notes ;  and  he  pleads  the  act  for  limitations  of  actions 
and  so  forth  against  all  the  relief  which  the  complainant  seeks 
in  respect  thereof. 

And  this  defendant,  insisting  on  his  aforesaid  defenses, 
and  praying  to  have  the  same  benefit  thereof  as  if  they  were 
herein  specially  pleaded,  for  further  answer  admits,  etc.,  etc. 
(Answer  the  several  allegations  in  the  hill;  and  if  the  bill 
charged  fraud  and  combination^  the  answer  should  conclude  as 
follows)  : 

And  this  defendant  denies  all  and  all  manner  of  fraud  and 
conspiracy  with  which  he  is  charged  by  said  bill,  and  prays 
that  the  injunction  heretofore  granted  in  this  cause  may  be 
dissolved,  and  that  he  may  be  hence  dismissed,  with  his  reason- 
able costs  in  this  cause  sustained.  And  as  in  duty  bound  he 
will  ever  pray,  etc."^ 


No.    247. 

§1067.     In  the  nature  of  a  cross-bill  setting  up  a  claim  to  af- 
firmative relief. 

(After  the  usual  title   and  commencement.) 

That  this   defendant  admits  that  he  and  the  said  plaintiff 

25  The  foregoing  form  is  taken 
from  Mitford  &  Tyler's  PI.  and  Pr., 
609. 


1302 


EQUITY  PKOCBDUEE. 


were  duly  married  on  the  day  of  ,  18 ,  as  al- 
leged in  plaintiff's  said  bill. 

And  this  defendant,  further  answering  says,  that  it  is  true 
that  there  was  born  unto  the  plaintiff  and  defendant  the  chil- 
dren named  in  the  said  bill,  whose  ages  are  as  therein  stated. 

This  defendant,  for  further  answer  unto  the  said  bill,  says 
that  he  denies  (Here  set  forth  the  matters  denied.) 

And  now  this  defendant,  for  further  answer  unto  said.liill, 
setting  up  a  claim  to  affirmative  relief  against  the  said  plain- 
tiff, answering,  says,  that  on  or  about  the  day  of  , 

19 ,   the   said   plaintiff  committed  the   crime  of   adultery 

with  one  E F ,  at  or  near  (Here  insert  the  place,  if 

known)  ;  and  as  soon  as  this  defendant  learned  that  the  plain- 
tiff had  committed  the  said  offense,  he  ceased  to  cohabit  with 
her. 

Plaintiff  therefore  prays  that  the  said  A B may  be 

made  a  defendant  to  this  answer  setting  up  a  claim  to  affirma- 
tive relief ;  that  plaintiff  may  have  a  divorce  from  the  bonds  of 

matrimony   from    the   said   A B ,   upon   the   ground 

hereinbefore  set  forth ;  and  that  said  defendant  niay  be  dis- 
missed with  his  costs  as  to  the  plaintiff's  said  bill ;  and  grant 
unto  the  defendant  such  other  relief  as  the  nature  of  his  case 
as  set  forth  in  this,  his  answer,  may  require,  and  as  in  duty 
bound  he  will  ever  pray,  etc. 

C B ; 


G F C ,  By  Counsel. 

Solicitor  for  the  Defendant. 


No:    248. 

§1068.     Averring  fraud  in  procuring  contract  sought  to  be  en- 
forced. 

(After   the   usual   title  and  commencement.) 

That  the  instrument  set  forth   in  the  plaintiff's  bill  upon 
which  this  suit  is  founded  was  procured  from  the  defendant  by 
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the  plaintiff  by  fraud  and  misrepresentation,  in  this,  (Set 
forth  the  particular  circumstances  constituting  the  fraud.) 

The  said  defendant  says  that  said  representations  made  by 
the  plaintiff  were  false,  as  he  then  well  knew,  but  the  de- 
fendant relying  upon  the  same,  executed  and  delivered  the 
said  writing  to  the  plaintiff. 

The  defendant  further  says  that  the  inducements  to  entering 
into  the  said  writing  were  the  said  fraudulent  representations 
of  the  said  plaintiff,  and  but  for  them  this  defendant  would 
not  have  executed  and  delivered  said  writing  to  the  plaintiff. 

This  defendant  therefore  prays  that  said  instrument  may 
be  declared  void,  and  delivered  up  to  be  cancelled,  and  that 
defendant  may  be  hence  dismissed  with  his  reasonable  costs 
in  this  behalf  incurred,  and  as  in  duty  bound,  he  will  ever 
pray,  etc. 

C D^— , 


By  Counsel.' 

—  U—  M , 

Solicitor  for  the  Defendant. 


ISTo.    249. 
§1069.     To  a   bill  for  divorce  setting  up  condonation. 

(After   the   usual   title   and   commencement.) 

That  he,  the  defendant,  admits  the  marriage  alleged  in  said 
bill. 

That  the  defendant  for  further  answer  unto  said  bill  says, 
that  after  the  times  mentioned  in  said  bill,  and  before  the 
commencement  of  this  suit,  the  plaintiff  being  informed  as  to 
the  matters  therein  alleged,  freely  condoned  said  alleged  adul- 
tery, and  forgave  the  defendant  therefor,  and  freely  cohabited 
with  him,  and  that  ever  since  such  condonation  the  defendant 

2«  See  2  Thornton,  Ind.  Prac.  Forms,  926. 
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has  been  a  faithful  husband  to  the  plaintiff,  and  has  constantly 
treated  her  with  conjugal  kindness. 


C D , 

By  Counsel. 


S S- 


Solicitor  for  the  Defendant. 


No.    250. 
§1070.     To  a  bill  for  divorce  setting  up  recrimination. 

(After   the   usual   title   and  commencement.) 

That  he,  this  defendant,  admits  that  the  plaintiff  is  a  resi- 
dent of  County,  and  has  resided  in  the  State  of  West 

Virginia  for  the  period  of  one  year  immediately  preceding  the 
institution  of  her  suit,  and  that  plaintiff  and  defendant  were 
married  as  alleged  in  said  bill. 

Defendant  further  alleges  that  on  or  about  the  first  day  of 

,  18 — ■ — ,   the  plaintiff  (Here  state  a  cause  for  divorce, 

and  as  in  a  hill  brought  for  the  purpose). 

Defendant   further   says   that   after   such    offense   was    com- 
mitted defendant  separated  from  plaintiff,  and  since  said  time 
has  not  cohabited  with  plaintiff  or  forgiven  her  offense. 
(Conclude  the  answer  in  the  usual  manner.) 

C D , 

By  Counsel. 


Solicitor  for  the  Defendant. 


No.    251. 

§1071.     To  a  bill  for  divorce  setting  up  a  claim  to  affirmative 
relief. 

(After   the   usual   title   and  commencement.) 

The    defendant   says    that   he,    the    defendant,    admits   that 
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plaintiff  is  a  resident  of  M County,  and  that  she  has  r&- 

sided  in  the  State  of for  the  period  of years  imme- 
diately preceding  the  institution  of  her  suit. 

The  defendant,  for  further  answer  to  said  bill,  says,  that  he 
admits  that  the  plaintiff  and  defendant  were  married,  as  set 
forth  in  said  bill. 

And  now  this  defendant  for  further  answer  unto  said  bill, 
and  by  way  of  a  claim  for  affirmative  relief,  says  that  the  de- 
fendant  avers  that  he   is   a  resident  of  M County,    and 

has  resided  in  the  State  of  ■ for  the  period  of years 

immediately  preceding  the  institution  of  this  suit. 

Defendant  further  says  that  he  and  the  said  plaintiff  were 
married,  as  set  forth  and  alleged  in  the  plaintiff's  said  bill. 

Defendant,  further  answering,  says,  that  (Here  allege  cause 
for  divorce  as  in  a  bill  of  complaint.) 

This  defendant  now  prays  that  the  said  A B may 

be  made  a  defendant  to  this  answer  setting  up  a  claim  to  af- 
firmative relief,  and  that  she  be  required  to  answer  the  same; 

that  he  may  have  a  divorce  from  the  said  A B from 

(Here  pray  for  the  hind  of  divorce,  depending  upon  the  allega- 
tions of  the  answer  claiming  affirmative  relief)  ;  that  the  plain- 
tiff's bill  may  be  dismissed  as  to  this  defendant;  and  that  de- 
fendant may  have  such  other  relief  as  the  nature  of  his  case, 
as  set  forth  in  his  answer,  wherein  he  claims  affirmative  relief, 
may  require,  and  as  to  equity  may  seem  meet,  and  as  in  duty 
bound  he  will  ever  pray,  etc. 

C D -, 


By  Counsel.' 


O  J-  .1-1.  J 

Solicitor  for  the  Defendant. 
27  See  Jones  vs.  Jones,   71  N.  Y.  519. 
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No.    252. 
§1072.    Of  garnishee  in  attachment  suit. 

(After   ihe   usual   title  and  commencement.) 

That  this  defendant,  at  the  time  of  the  service  of  the  plain- 
tiff's order  of  attachment  upon  him,  he,  this  defendant,  had 
not  in  his  hands  or  possession  any  goods,  effects  or  credits  of 
the  said  defendant,  E F- — ■ — ,  nor  any  property  belong- 
ing to  the  said  defendant,  E F ,  in  his  possession  or 

under  His  control. 

Defendant  further  says  that  since  the  said  order  of  attach- 
ment was  served  upon  this   defendant,   no  goods,   effects   or 

credits  belonging  to  the  defendant,   E F ,  has  come 

into  the  hands,  possession,  or  under  the  control  of  this  defend- 
ant; that  this  defendant  is  not  in  any  wise  liable  upon  any 
matter  whatsoever,  either  now  or  at  the  time  said  order  of  at- 
tachment was  served  upon  him,  to  his  said  co-defendant,  E 

F .  (Or  if,  on  the  contrary,  the  said  garnishee  was  in- 
debted when  the  said  order  of  attachment  was  served  upon  him, 
or  had  in  his  possession  property  or  effects  of  the  defendant, 
or  if  any  property  or  effects  came  into  his  hands  belonging  to 
the  defendant,  after  the  service  of  the  said  order  of  attach- 
ment, then  the  answer  should  state  fully  the  nature  of  such 
property  and  the  amount  or  value  thereof.) 

This  defendant  now,  having  fully  answered,  prays  to  be 
hence  dismissed  with  his  reasonable  costs  in  this  behalf  in- 
curred, and  as  in  duty  bound  he  will  ever  pray,  etc. 


C D- 


By  Counsel.' 


F- 


Solicitor  for  the  Defendant. 


28  See  as  to  ilie  duty  of  the  gar-      answer    he    should    make    thereto, 
nishee  to  defend  the  suit,  and  the      ante,  sees.  802-807. 
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No.  253. 
§1073.     An  amended  answer. 

(After  the  style  of  the  cause,  as  No.  191  to  the  *.) 

The  amended  (or  supplemental)  answer  of  E..  D.,  to  the  bill 
filed  against  him  and  others  in  this  cause.  This  defendant,  in 
addition  to  (or  in  explanation  of)  (or  in  correction  of)  the 
answer  heretofore  filed  by  him  in  this  cause,  leave  of  the  court 
having  been  obtained  says  that  (here  set  out  the  additions,  ex- 
planations, or  corrections,  stated  or  referred  to  in  the  order  of 
the  court  allowing  the  amended  or  supplemental  answer  to  be 
filed;  and  conclude  as  in  an  ordinary  answer).'" 


No.    254. 

§1074.     Amended  answer  after  exceptions  sustained  to  the  origi- 
nal. 

(After  the  style  of  the  cause,  as  in  No.  191  to  the  *.) 

The  further  answer  of  C.  D.,  defendant  in  this  suit,  to  the 
original  bill  of  complaint,  and  his  answer  to  the  amendments 
to  such  bill.         * 

This  defendant,  saving  and  reserving  to  himself  the  same 
benefit  of  exception  to  the  said  original  and  amended  bill  as  by 
his  former  answer  to  such  original  bill  is  saved  and  reserved, 
for  answer  thereto,  answers  and  says : 

This  defendant,  in  further  answer  to  such  original  bill,  as 
to  the  matters  to  the ,  third  exception  taken  to  his  former 
answer,  saith  that:  (Here  set  forth  the  matter  introduced.) 

And  this  defendant,  in  further  answer  to  such  original  bill, 
in  the  matters  of  the  sixth  exception  taken  to  his  former  answer, 
saith,     (Here  insert  the  matter). 

And  this  defendant  for  answer  to  the  amendments  made  to 
such  original  bill,  saith  that,  (Here  insert  the  matter). 

(Here  append  the  usual  conclusion  to  the  answer.)'"^ 

29  The  above  form  is  taken  from  so  See  1  Ene.  Forms,  880,  881. 

Gibs.  Suit  in  Ch.,  sec.  438. 
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No.   255. 

§1075.     Setting  up  partition  by  a  parol  agreement  to  a  suit  for 
partition. 

(After  the  usual  caption  and  commencement.) 

That  in  the  year  189^  the  plaintiffs  and  defendant,  being  the 
owners  in  common  of  the  lands  in  said  complaint  mentioned  and 
described,  and  being  all  of  full  age  and  competent  to  contract, 
entered  into  contract  whereby  they  agreed  to  choose  each  a 
disinterested  person  to  make  partition  of  said  lands  between 
them,  and  in  pursuance  of  said  contract  the  said  J.  D.  chose 
r.  F.,  the  said  L.  D.  chose  JST.  H.  and  this  defendant  chose 
W.  W.,  who  were  all  disinterested  parties,  to  make  said  parti- 
tion ;  that  thereupon  the  aforesaid  parties  so  chosen  made  parti- 
tion of  said  lands  between  the  said  J.  D.,  L.  D.,  and  this  de- 
fendant, and  assigned  and  set  off  to  the  said  J.  D.  the  following 
portion  of  said  lands,  to-wit :  (describing  the  -portion  set  off  to  J. 
D.)j  and  assigned  and  set  off  to  L.  D.  the  following  portion  of 
said  land,  to-wit:  (describing  the  portion  set  off  to  L.  D.),  and 
assigned  axid  set  off  to  this  defendant  the  balance  of  said  land, 
and  the  aforesaid  plaintiffs  and  this  defendant  procured  the 
county  surveyor  to  survey  and  establish  the  lines  of  the  land  so 
set  off  to  each ;  that  in  pursuance  of  the  said  contract  and  parti- 
tion so  made  under  it  as  aforesaid,  each  of  the  above  named 
parties,  plaintiffs  and  defendant,  entered  into  and  took  posses- 
sion of  the  land  respectively  set  off  and  assigned  to  them,  and 
procured  the  same  to  be  transferred  to  them  respectively,  upon 
the  Land  Books  of  the  County  of  — — ,  and  duly  entered  for 
taxation,  and  have  held  possession  solely  and  uninterruptedly 
of  the  said  real  estate  so  assigned  to  them  from  that  day  to  the 
present  time. 

Defendant  has  made  lasting  and  valuable  improvements  on 
the  land  as  assigned  to  him  and  has  expended  in  ditching  said 

land  the  sum  of  dollars,  and  has  built  fences  upon  said 

land  to  the  value  of  dollars,  and  has  otherwise  improved 

the  same  and  placed  it  in  a  high  state  of  cultivation. 
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Wherefore  this  defendant  having  fully  answered  said  bill 
prays  to  be  hence  dismissed  with  his  reasonable  costs  and  as 
in  duty  bound  he  will  ever  pray,  etc. 

CD., 
J.  M.,  By  Counsel." 

Solicitor  for  the  Defendant. 

31  The  form  above  given  appears 
substantially  in  Moore  va.  Kerr,  46 
Ind.  468. 
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CHAPTER  XLYI. 

THE  REPLICATION. 

Sec.  1076.     The  general  replication. 

Sec.  1077.  The  plaintiff's  special  reply  in  writing  to  the  answer  of  de- 
fendant setting  up  claim  to  affirmative  relief. 

Sec.  1078.  The  special  reply  of  a  defendant  to  the  answer  of  his  co-de- 
fendant, wherein  affirmative  relief  is  sought  hy  the  latter 
against  the  former. 

No.   256. 

§1076.     The  general  replication. 

State  of , 


County  of  • 
In  the  Circuit  Court  of  said  County. 

A B , 

vs.  .    In  Chancery. 

C D , 


°  The  replication  of  A.  B.,  complainant  to  the  answer  of 
C-  D.;  defendant. 

This  repliant,  saving  and  reserving  unto  himself  all  and  all 
manner  of  advantage  of  exception  to  the  manifold  insufficiencies 
of  the  said  answer,  for  replication  thereunto  saith,  that  he  will 
aver  and  prove  his  said  bill  to  be  true,  certain  and  sufficient  in 
the  law  to  be  answered  unto,  and  that  the  said  answer  of  the  said 
defendant  is  uncertain,  untrue,  and  insufficient  to  be  replied  to 
by  this  repliant.  Without  this,  that  any  other  matter  or  thing 
whatsoever  in  the  said  answer  contained,  material  or  effectual 
in  the  law,  to  be  replied  unto,  confessed  and  avoided,  traversed 
or  denied,  is  true.  All  which  matters  and  things  this  repliant 
is  and  will  be  ready  to  aver  and  prove,  as  this  honorable  court 
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shall  direct,  and  humbly  prays  as  in  and  by  his  said  bill  he  hath 
already  prayed.* 

A.  B., 
J.  M.,  By  Counsel.^ 

Solioitor  for  the  Plaintiff. 


No.   257. 

§1077.     The  plaintiff's  special  reply  in  writing  to  the  answer 
of  defendant  setting  up  claim  to  affirmative  relief. 

(As  in  No.  256  to  the  *  and  then  continue  as  follows:) 

And  now  this  plaintiff  by  way  of  special  reply  to  the  answer 
of  the  defendant  filed  in  this  cause,  wherein  the  said  defendant 
prays  for  affirmative  relief  against  this  plaintiff,  says  that 
(insert  here  a  denial  of  such  parts  of  said  answer  as  are  not  ad- 
mitted to  he  true,  and  stating  any  facts  constituting  a  defense  to 
the  defendant's  claim  for  affirmative  relief.)  And  now  having 
fully  specially  replied  to  the  said  defendant's  claim  for  affirma- 
tive relief,  as  made  in  said  answer,  the  plaintiff  prays  hence  to 
be  dismissed  as  to  so  much  of  said  answer  as  sets  up  any  claim 
for  affirmative  relief  against  this  plaintiff. 

A.  B., 
J.  H.  M.,  By  Counsel.' 

Solicitor  for  the  Plaintiff. 


1  The    foregoing    form    is    taken  constructed  from  the  provisions  of 
from  Sands'  Suit  in  Equity,  391.  the  statute  in  that  State,  and  as  to 

2  The    above    form    of    a    special  the   eases  wherein   such  a  reply  is 
reply   in   writing   is   only   intended  required,  see  cmte,  see.  453. 

for   use  in   West  Virginia,   and   ia 
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JSTo.   258. 

§1078.  The  special  reply  of  a  defendant  to  the  answer  of  his  co- 
defendant,  wherein  affirmative  relief  is  sought  by  the 
latter  against  the  former. 

(After  giving  the  caption  as  indicated  in  No.  256  to  the 
continue  as  follows:) 

And  the  defendant,  C.  D.,  by  way  of  special  reply  to  the 
answer  of  his  co-defendant,  E.  F.,  filed  in  this  cause,  wherein 
the  said  defendant  E.  F.  prays  for  afiBrmative  relief  against  this 
defendant,  says  that  (insert  here  a  denial  of  such  parts  of  said 
answer  as  are  not  admitted  to  he  true  and  stating  any  facts  con- 
sidered a  defense  to  the  defendant's  claim  for  affirmative  relief). 
And  now,  this  defendant  having  fully  specially  replied  to  the 
claim  of  his  co-defendant,  E.  E.,  for  affirmative  relief  as  made 
in  his  said  answer,  this  defendant,  C  C,  prays  to  be  hence  dis- 
missed as  to  so  much  of  said  answer  as  sets  up  any  claim  for 
afiirmative  relief  against  this  defendant,  C.  D. 

C.  D., 

J.  C.  W.,  By  Counsel.' 

Solicitor  for  the  Defendant. 

•  See  note  to  No.  257. 
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CHAPTER  XLVII. 

AFFIDAVITS. 

Stc.  1070.     To  any  pleading  in  West  Virginia  made  by  a  party  suing  in  his 

own  right. 
Sec.  1080.     To   any  pleading  by   an   administrator   or   other   fiduciary  in 
West  Virginia. 
To  a  bill  of,  or  answer  to,  an  injunction  in  West  Virginia,  when 

verified  by  a  person  other  than  the  plaintiflF. 
To  a  bill  in  chancery  in  Virginia. 
To  a  bill  for  an  injunction  in  Virginia. 
To  a  bill  by  a  fiduciary  in  Virginia. 
To  an  answer  in  Virginia. 
To  a,  bill  of  interpleader. 
For  an  attachment  in  West  Virginia. 
To  a  bill  on  a  lost  instrument. 
To  a  bill  of  review  on  discovery  of  new  matter. 
For  an  attachment  in  Virginia  for  specific  personal  property. 
For  an  attachment  in  a  suit  in  Virginia  to  recover  a  debt  or 

damages  for  the  breach  of  a  contract. 
For  a  continuance. 

Of  non-residence  of  witness,  that  his  deposition  may  be  taken. 
Sec. .  1093o.  Of  non-residence  of  defendant  foB  the  purpose  of  an  order  of 

publication. 
Sec.  1094.     To  be   taken   and   subscribed   by  commissioners   appointed   to 

make  partition. 
Sec.  1095.     By  poor  person  to  relieve  from  giving  security  for  costs. 
Sec.  1096.     Of  default  to  file  an  answer  with  a  view  to  compel  the  filing 

thereof. 
Sec.  1097.     To  the  service  of  process  or  notice  by  a  private  person. 

No.  259. 

§1079.     To   any  pleading  in   West  Virginia  made   by   a  party 
suing  in  his  own  right. 

State  of  West  Virginia, 

County,  to-wit: 

A B ;  the  plaintiff  (or  defendant,  as  the  case  may 

be)  named  in  the  foregoing  bill  (or  answer,  replication,  or  plea, 


See. 

1081. 

Sec. 

1082. 

Sec. 

1083. 

See. 

1084. 

Sec. 

1085. 

Sec. 

1086. 

See. 

1087. 

Sec. 

1088. 

Sec. 

1089. 

Sec. 

1090. 

Sec. 

1091. 

Sec. 

1092. 

Sec. 

1093. 
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as  the  case  may  be),  being  duly  sworn,*  says  that  the  facts 
and  allegations  therein  contained  are  true,  except  so  far  as 
they  are  therein  stated  to  be  on  information,  and  that  so  far 
as  they  are  therein  stated  to  be  upon  information,  he  believes 
them  to  be  true. 

A B ,  Plaintiff  or  Defendant. 

"Taken,  sworn  to  and  subscribed  before  me  this  — —  day  of 


C D ,  Clerk  (or  other  officer  swearing  him.)"^ 


No.   260. 

§1080.     To  any  pleading  by  an  administrator  or  other  fiduciary 
in  West  Virginia. 

(After  the  usual  caption  and  identification  to  the  *  as  indi- 
cated in  No.  259,  proceed  as  follows:) 

says,  that  he  believes  the  facts  and  allegations  therein  con- 
tained to  be  true. 

A B ,    Administrator    of    C 

D.,  deceased  (or  in  whatever  charac- 
ter the  fiduciary  may  be  acting). 
(Append  the  usual  jurat,  as  in  No.  259,  from  the  °.) 


No.  261. 

§1081.     To  a  bill  of,  or  answer  to,  an  injunction  in  West  Virginia, 
when  verified  by  a  person  other  than  the  plaintiff. 

State  of  West  Virginia, 

County  of ,  to-wit: 

C.  D.,  being  duly  sworn  says,  that  he  is  the  agent  (or  at- 
torney, etc.,  as  the  case  may  be)  of  the  plaintiff  named  in  the 

iThe  foregoing  affidavit  is  in  the      must   be    appended    to   the   bill    or 
form  prescribed  by  statute  in  West      other  pleading  to  be  verified. 
Virginia,  Code  Ch.  125,  see.  42,  and 
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foregoing  bill  (or  of  the  defendant  named  in  tlie  foregoing  an- 
swer), and  that  he  knows  the  contents  thereof;  that  the  facts 
and  allegations  therein  contained  are  true,  except  such  as  are 
therein  stated  upon  information  and  belief,  and  that  as  to  such 
allegations  he  believes  them  to  be  true. 

C D ,  Agent  (or  attorney,  as  the  case  may  be.)^ 

(Append  the  jurat,  as  in  No.  259,  from  the  °.) 


No.  262. 

§1082.     To  a  bill  in  chancery  in  Virginia. 

State  of  Virginia, 
County  of  


I,  ,  a  justice  of  the  peace  for  the  county  and 

State  aforesaid,  hereby  certify  that ,  personally  ap- 
peared before  me,  in  my  county  aforesaid,  and  made  oath*  that 
the  allegations  contained  in  the  foregoing  bill,  which  he  makes 
of  his  own  knowledge  are  true,  and  that  all  other  matters  there- 
in stated  he  believes  to  be  true. 

•j-Given  under  my  hand  this day  of ,  19 . 

,  J.  P.^ 


No.   263. 
§1083.     To  a  bill  for  an  injunction  in  Virginia. 

(As  in  No.  262  to  the  *  and  then  as  follows:) 

that  the  allegations  contained  in  the  foregoing  bill  are  made 
upon  his  ovsm  knowledge  and  that  such  allegations  are  true. 
(Append  the  jurat,  as  in  No.  262,  from  the  f.) 

2  The   foregoing   form   is  the  one  3  The   foregoing    form     is     taken 

prescribed  by  statute  in  West  Vir-       from   2    Bart.    Ch.    Pr.     (2nd   Ed.) 
ginia,  Code  Ch.  125,  see.  42.  1299.       See  ante  §412. 
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N"o.  264. 
§1084.     To  a  bill  by  a  fiduciary  in  Virginia. 

State  of  , 


County  of 

This  day  personally  appeared  before  me,  the  undersigned,  a 
Justice  of  the  Peace  for  the  county  aforesaid,  the  above  named 
A.  B.,  guardian  of  C.  D.,  plaintiff  in  the  foregoing  bill,  and 
made  oath  that  he  believes  the  statements  therein  contained 
to  be  true. 

Given  under  my  hand  this •  day  of ,  19 . 

,  J.  P.* 


No.  265. 
§  1085.     To  an  answer  in  Virginia. 

State  of  "Virginia, 


County  of 

This  day  personally  appeared  before  me,  H.  P.,  a  Justice 
of  the  Peace  (notary  public  or  commissioner  in  chancery  for  the 
Circuit  Court  of  the  of  ,  Ya.),  for  the  county  (or 

corporation)  and  State  aforesaid,  D.  D.  (or  D.  D.,  E.  F.,  etc., 
including  all  the  respondents),  whose  answer  is  above  written, 
and  made  oath  that  the  statements  contained  in  the  said  answer, 
so  far  as  made  of  his  (or  their)  own  knowledge  are  true ;  and 
so  far  as  made  from  knowledge,  or  information  derived  from 
others,  they  are  believed  to  be  true. 

Given  under  my  hand  this  • — —  day  of ,  19 . 

,  J.  P.'' 


■*  The    foregoing    form    is    taken  6  The   above   form   is   taken   from 

from    2    Bart.    Ch.   Pr.    (2nd    Ed.)       2  Bart.  Ch.  Pr.    (2nd  Ed.)    1301. 
1272. 
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No.   266. 

§1086.     To  a  bill  of  interpleader. 

(After  the  usual  caption  as  indicated  in  No.  259  or  262.) 
Proceed  as  follows  after  the  *  in  No.  259. 

says  that  he  hath  not  exhibited  his  bill  at  the  request  of  the 
said  defendants  or  any  or  either  of  them,  and  that  he  is  not 
indemnified  by  the  defendants  or  either  of  them,  and  saith  that 
he  has  exhibited  his  said  bill  for  no  other  intent  than  to  avoid 
being  sued  or  molested  by  the  said  defendants,  who  are  pro- 
ceeding or  threaten  to  proceed  at  law  against  him,  for  the  re- 
covery of  (Here  name  the  things  sought  to  he  recovered)  of  the 
said  — — •  in  the  said  bill  mentioned. 

A— B , 


By  Counsel.' 


U G , 

Solicitor  for  the  Plaintiff. 

(Append  the  usual  jurat.) 


No.   267. 

§1087.     For  an  attachment  in  West  Virginia. 

State  of  West  Virginia,    )  „ 

County  of .  ) 

J J) (or  S S )  being  first  duly  swora  ac- 
cording to  law,  upon  his  oath  says  (that  he  is  the  agent  or  attor- 
ney of  J J) )  ;  that  he  (or  the  said  J D )  has 

instituted    (or  is  about  to  institiite)   a  suit  in  equity  against 

Ji it for  the  recovery  of  a  claim  (or  debt)  arising  out 

of  contract  (or  to  recover  damages  for  a  wrong)  in  the  Circuit 
Court  of  the  County  of ,  and  State  of  West  Virginia ;  that 

6  The  foregoing  form  appears  sub- 
stantially in  4  Desty's  Fed.  Proe. 
495,  and  from  which  it  is  taken. 
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the  nature  of  his  {or  the  said  J D 's)  claim  is  (Here 

set  out  the  nature  of  the  claim);  that  affiant  believes  that  he 

(or  the  said  J D )  is  justly  entitled  to  recover  in  said 

suit,  at  the  least,  the  amount  of  • — ■ — •  dollars ;  and  affiant  be- 
lieves that  (Here  set  out  the  existence  of  the  ground  or  grounds 
for  the  attachment). 

Affiant  further  states  that  the  following  are  the  material 
facts  relied  upon  by  him  to  show  the  existence  of  the  ground 
(or  grounds,  as  the  case  may  be)  upon  which  this  application 
for  an  attachment  is  based :  (Here  set  out  specifically  the  facts 
relied  on  to  show  the  existence  of  the  ground  or  grounds  for  an 
attachment) . 

(Signed)    J D .' 

(Append  the  jurat  as  in  No.  259.) 


No.  268. 

§1088.     To  a  bill  on  a  lost  instrument. 

(After  the  u^ual  caption  and  commencement.) 

That  on  the day  of ,  19 ,  the  defendant,  C 

D ,  made  and  delivered  to  the  plaintiff,  A B ,  his 

promissory  note,  payable  to  said  A B ,   after 

date,  for  the  sum  of dollars ;  as  more  fully  set  forth  and 

alleged  in  the  foreging  bill ;  that  the  said  A B is  now 

the  owner  and  holder  of  said  note ;  that  the  same  has  not  been 
paid  or  otherwise  discharged;  but  that  the   said  note,   on  or 

about  the day  of ,  19 ,  was  lost  or  destroyed,  as 

set  forth  in  the  foregoing  bill. 

(Signed)    A B .« 

(Append  the  usual  jurat.) 

T  Based  upon  the  requirements  of  a  court  of  law  upon  the  ground  that 

the  statute  aa  shown  in  this  treat-  it  is  lost,  an  aiEdavit  of  the  loss  of 

ise;  ante  §§764,  765.  the    instrument     is     required.     The 

8  When   a   bill   is   filed  to  obtain  requisition    of    the    affidavit    is    a 

the  benefit  of  an  instrument  prop-  caution    required    by    the    ohancery 

erly  belonging  to  the  jurisdiction  of  court   in   permitting   a   transfer   of 
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No.    269. 
§1089.     To  a  bill  of  review  on  discovery  of  new  matter. 

State  of  


County  o,f  •  ^ 

A B ,  the  complainant  in  the  foregoing  bill  of  com- 
plaint, on  oath  says  that  he  has  heard  the  same  read  and  un- 
derstands the  contents  thereof ;  that  the  matters  set  forth  there- 
in as  new  matters  are  true  in  substance  and  in  fact;  that  they 
were  first  discovered  by  this  affiant  since  the  rendition  of  the 
decree  in  the  foregoing  bill  mentioned,  to-wit,  about  the  time 
they  are  therein  stated;  and  that  the  same  could  not  possibly 
be  had,  known  or  used,  at  the  time  when  said  cause  was  heard  or 
the  decree  rendered. 

A-^  B ,  Plaintiff.' 

(Append  the  icsual  jurat.) 


No.  270. 

§1090.     For  an  attachment  in  Virginia  for  specific  personal  prop- 
erty. 


inia,     ) 


To-wit. 


State  of  Virginii 
County  of  A- 

This  day  A.  B.   (or  E.  'F.y  being  first  duly  sworn  accord- 
ing to  law,  made  oath  before  me,   C.   C,  Clerk  of  the  


jurisdiction  from  the  court  of  com-  pended :     "  Sworn  to  in  open  court 

mon    law    to    a    court    of    equity.  by    the   plaintiff."     Held: 

Hooe    vs.   Harrison,    11     Ala.   499;  "That   as  the  plaintiff   swore  to 

O'Bannon  vs.   Myers,   36   Ala.   551;  the  bill  in  open  court,   and  as   the 

Pennington  vs.  Governor,   1   Blackf.  bill   specifically  alleges   the   loss   of 

(Ind.  78)  ;  Grant  vs.  fleid,  1  Jones  the    receipt,    the    oath,    thus    taken 

L.  (46  N.  C.)  512;  Lyttle  vs.  Cozad,  or  made,  is  sufficient  to  answer  the 

21  W.  Va.  183.     And  an  affidavit  of  requirement  of  the  law  as  to  a  lost 

loss  is  necessary  in  an  action  on  a.  instrument." 

lost   deed,   where   relief  as  well    as  9  The  foregoing  form  is  taken  from 

discovery  is  sought.     Livingston  vs.  Puterbaugh's  Ch.  PI.  &  Pr.  (3rd  ed.) 

Livingston,   4   Johns.    Ch.    (N.   Y.)  320,  and  is  the  one  now  generally 

294.  used   in   a   court  of  equity  for  the 

In   Hickman   vs.   Painter,    11   W.  verification  of  a  bill  of  review  for 

Va.  386,  which  was  a  suit  on  a  lost  newly-discovered  evidence.     See  an- 

instrument,  to  the  bill  in  that  case  te,  see.  215. 

the  jurat  of  the  clerk  was  thus  ap-  loAn    affidavit    under    the    Code 
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Court  of  said  county    (or  corporation)    of   A ,    and   says 

(that  he  is  the  agent  or  attorney  of  A.  B.)  that  he  (or  the  said 
A.  B.)  is  (or  is  to  be)  the  plaintiff  in  a  suit  in  equity*  which 
has  been  (or  is  about  to  be)  instituted  in  the  Circuit  (or  cor- 
poration)   court   of   the    county    (or   corporation)    of  A , 

against  CD.;  that  the  nature  of  the  personal  property  to  be 
recovered  is  (hei-e  state  the  nature  of  the  property),  and  that 
according  to  affiant's  belief^^  the  value  of  such  property  is  the 
sum  of dollars/^  and  that  the  probable  amount  of  dam- 
ages plaintiff  will  recover  for  the  detention  thereof  is  the  sum 

of  ^^  dollars;  that  plaintiff's  said  claim  is  believed  to  be 

just/*  and  that  to  the  best  of  affiant's  belief  (here  set  out  one 
or  more  of  the  grounds  of  attachment )^^ 

Given  under  my  hand,  this day  of ,  in  the  year  of 

our  Lord,  19 .  C.  C,  Clerk. 


(Va.)  1873,  c.  148,  §  2,  where  an 
attachment  is  issued  in  a  pending 
suit,  need  not  describe  the  affiant  as 
the  plaintiff,  or  as  the  plaintiff's 
agent  or  attorney.  Benn  vs.  Hatch- 
er, 81  Va.  25. 

Under  sec.  .14,  c.  123,  1  Eev.  Code 
Va.,  it  was  held  that  one  member 
of  a  mercantile  house,  to  which  a 
debt  had  been  contracted  but  had 
not  fallen  due,  was  competent  to 
make  the  complaint  on  oath.  Kyle 
vs.  Connelly,  3  Leigh.   (Va.)    719. 

11  Every  averment  in  an  affidavit 
under  the  Code  of  1873,  c.  148, 
sec.  1,  should  have  been  stated  as  a 
fact  absolutely  upon  affiant's  own 
information,  and  not  upon  belief,  or 
information  and  belief.  For  this 
reason  an  affidavit  in  these  words, 
"  Personally  appeared  before  me, 
J.  B.  Burgess,  Clerk  of  the  Cir- 
cuit Court  of  Frederick  County,  Vir- 
ginia, A.  E.  Pendleton,  attorney-in- 
fact  for  S.  C.  Clowser,  who  made 
oath  th.it  J.  W.  C.  Hall  is,  as  he 
believes,  justly  indebted  to  the  said 
S.  C.  Clowser  in  the  sum  of  five 
thousand  dollars ;  that  there  is  pres- 


ent cause  for  action  therefor;  that 
said  J.  W.  C.  Hall  is  not  a.  resident 
of  this  State,  and  that  affiant  be- 
lieves he  has  estate  within  said 
County  of  Frederick,  Virginia,"  was 
held  insufficient.  Clowser  vs.  Hall, 
80  Va.  864. 

Under  the  present  statute  of  Vir- 
ginia the  affiant's  belief  as  to  the 
value  of  the  property  and  the  prob- 
able amount  of  damages  that  the 
plaintiff  ought  to  recover,  etc.,  and 
as  to  the  existence  of  the  grounds 
of  the  attachment,  is  all  that  is 
required.  Code  (Va.)  1887,  sec. 
2959. 

12  See  ante,  sec.  764. 

13  Ante,  sec.  764. 

1*  For  jurisdiction  of  Circuit 
Courts  as  depending  upon  amount 
in  controversy,  see  Va.  Code  (1887), 
sec.  3058. 

For  the  jurisdiction  of  corpora- 
tion courts  as  depending  upon 
amount  in  controversy,  see  Va. 
Code  1887,  sec.  3055. 

10  The  grounds  for  an  attach- 
ment and  the  circumstances  under 
which  it  may  issue  are  enumerated 
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-    No.   271. 

§1091.     For  an  attachment  in  a  suit  in  Virginia  to  recover  a 
debt  or  damages  for  the  breach  of  a  contract. 

(As  in  No.  270  down  to  the  *.) 

for  the  recovery  of  a  debt  (or  damages  for  a  breach  of  con- 
tract,) which  has  been  instituted,  or  is  about  to  be  instituted, 
in  the  Circuit  (or  corporation)  Court  of  the  county  (or  cor- 
poration) of  A ;  that  the  amount  of  said  plaintiff's  claim 

in  said  suit  is  the  sum  of dollars,  together  with  interest 

from  the  • day  of  ,   19 ,  until  paid,   which  said 

sum  and  amount,  at  the  least,  the  affiant  believes  the  plaintiff 
is  entitled  to,  and  ought  to  recover  in  said  suit ;  that  said 
plaintiff's  claim  is  believed  to  be  just,  and  that  to  the  best  of 
affiant's  belief  (here  set  out  one  or  more  of  the  grounds  for  at- 
tachment).^" 

(Append  the  usual  jurat.) 


No.   272. 

§1092.     For  a  continuance. 

County  of .     )     ^^_^.^_ 

State  of ,        ) 

A B 


vs.  [    In  Chancery. 

C D .    J 

Pending  in  the  Circuit  Court  of  the  County  and  State 
aforesaid. 

Before  the  undersigned  authority  this  day  personally  ap- 
peared A '  B ,  who,  being  by  me  iirst  duly  sworn  says,* 

in  Va.  Laws  of  1891,   1892,  p.  520,  the  requirements  of  the   statute  of 

amending    Va.    Code     (1887),    sec.  Virginia,    in    such    ease    made    and 

nngg  provided.     See  anie,  sec.   764. 
J«  This  form  is  constructed  from 
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that  he  is  the  plaintiff  in  the  above  entitled  cause ;  that  he  has 
taken  his  testimony  in  support  of  his  said  bill,  and  completed 

the  taking  thereof  on  the  day  of  ,   19 ;   that 

thereupon  the  defendant  waited  for  some  time  before  giving 
notice  to  take  any  evidence ;  that  the  said  defendant  did  not 
complete  the  taking  of  his  evidence  in  the  said  cause  until 

the  day  of  ,  19 ;  that  affiant  has  the  following 

witnesses :  (Here  name  such  witnesses) ,  whose  testimony  is 
important  and  material  to  this  plaintiff  in  said  cause;  that 
he  cannot  prove  the  same  facts  by  any  other  witness  or  wit- 
nesses that  he  can  prove  by  the  said  witnesses  above  named ; 
that  he  cannot  safely  submit  his  cause  for  hearing  and  deci- 
sion in  the  absence  of  the  evidence  of  the  said  witnesses ;  that 
the  evidence  of  the  said  defendant  taken  and  completed  as 
above  stated,  has  made  the  testimony  of  said  witnesses  im- 
jMjrtant  and  material  to  this  plaintiff  by  way  of  rebuttal  and 
contradiction  to  the  testimony  of  certain  witnesses  examined  by 
the  said  defendant;  that  vipon  the  completion  of  the  taking  of 
the  evidence  of  the  said  defendant  there  was  not  sufficient  time 
until  the  convening  of  this  court  to  enable  the  said  plaintiff 
to  take  his  said  rebuttal  and  contradictory  evidence. 

The  plaintiff  therefore  makes  this  affidavit  for  a  continuance 
of  said  cause  to  enable  him  to  take  the  testimony  of  the  wit- 
nesses above  named ;  that  the  above  witnesses  and  each  of  them 
reside  in  the  County  of and  State  of ,  and  that  af- 
fiant can  procure  their  evidence  between  now  and  the  next 
term  of  this  court,  if  his  said  case  be  continued,  thereby  giving 
him  an  opportunity  so  to  do.  Affiant  further  says  that  this 
application  is  not  made  for  delay  but  for  the  furtherance  of 
justice.                                                 A B — — ,  Plaintiff. 

(Append  the  usual  jurat.) 
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No.    273. 
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§1093.     Of  non-residence  of  witness,  that  his  deposition  may  be 
taken. 


County  of 
State  of 


A- 
C- 


B- 


vs. 


To-wit. 


In  Chancery. 


Pending  in  the  Circuit  Court  of  the  County  and  State  afore- 
said. 

A B ,  being  by  me  first  duly  sworn  says,  that  he  i3 

the  plaintiff  in  the  above  styled  action;*  that  he  desires  to 

take  the  deposition  of  E F — ■ — ,  who  is  a  non-resident  of 

the  State  aforesaid,  now  residing  at  ,  in  the  County  of 

,  and  State  of . 

(Signed)  A B ." 

(Append  the  usvxil  jurat.) 


No.  273a. 


§  1093a.     Of  non-residence  of  defendant  for  the  purpose  of  an  or- 
der of  publication. 

(As  in  No.  272  or  273  to  the  *  and  then  continue  as  follows:) 

that  the  said  defendant,    C D is   a  non-resident  of 

the  State  of  West  Virginia.  A B .'^ 

(Append  the  usual  jurat.) 


17  The  depositions  of  non-resident 
witnesses,  taken  without  the  affida- 
vit required  by  sec.  34  of  chapter 
130  of  the  Code,  can  be  read  upon 
the  trial,  if  it  appears  from  the 
depositions  themselves  that  the  wit- 
nesses were  non-residents  of  the 
State  at  the  time  their  depositions 


were  taken.     Hoopes  vs.  Devaughn, 
43  W.  Va.  447,  27  S.  E.  Rep.   251. 

IS  See  ante,  sec.  19. 

In  Fayette  Land  Co.  vs.  Louis 
vllle  &  N.  E.  Co.,  93  Va.  274,  24 
S.  E.  Eep.  1016,  the  Supreme  Court 
of  Appeals  of  Virginia  decides  that, 
under  the  provisions  of  the  Code  of 
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No.  274. 

§1094.     To  be  taken  and  subscribed  by  commissioners  appointed 
to  make  partition. 

State  of ,     )  „ 

County  of  — ■ — .  ) 


■B—     I 
vs.  j-    In  Chancery. 


C-^  D .     J 


Pending  in  the  Circuit  Court  of  the  County  and  State  afore- 
said. 

We,  the  undersigned  commissioners,  duly  appointed  to  make 
partition  in  the  above  entitled  cause,  of  the  real  estate  in  the 
bill  and  proceedings  in  said  cause  mentioned  and  described, 
do  solemnly  swear  that  we  will  fairly  and  impartially  make 
partition  of  the  said  premises,  according  to  the  rights  and  in- 
terests of  the  parties,  as  declared  by  the  decree  apppointing  us 
as  such  commissioners,  if  the  same  can  be  done  consistently 
with  the  interests  of  the  parties ;  and  we  will  true  report  there- 
of make  to  the  court. 

But  if  the  said  premises  are  not  susceptible  of  partition,  we 
will  likewise  make  true  report  thereof. 


(Append  the  usual  jurat.) 

that  State,  sec.  3230,  where  the  bill  of  the  fact  that  said  parties  are  un- 

states    that    there    are    or    may    be  known,  an  order  of  publication  may 

persons  interested  in  the  subject  to  be    entered    against    such    unknown 

he    disposed    of    whose    names    are  parties,  an  affidavit  by  the  local  at- 

unknown.    and   makes    such    persons  torney    of   a    corporation    eomplain- 

parties   by   the   general   description  ant,    reciting   that   the   parties   are 

of  "  parties  unknown,"  on   affidavit  unknown  to  affiant,  is  sufficient. 
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No.    275. 
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§1095.     By  poor  person  to  relieve  from  giving  security  for  costs. 


County  of 
State  of  — 


B- 


vs. 


To-wit. 


In  Chancery. 


Pending  in  the  Circuit  Court  of  the  County  and  State 
aforesaid. 

Before  the  undersigned  authority  this  day  personally  came 

A B ,  who,  after  being  duly  sworn,  says  that  he  is  the 

plaintiff  in  the  above  styled  action,  and  a  non-resident  of  the 

State  of  ;  that  his  non-residence  has  been  suggested  of 

record  and  security  for  costs  demanded. 

This  affiant  further  says,  that  he  is  a  poor  person  and  has 
no  property,  real  or  personal,  with  which  to  pay  counsel  or  fees 
of  the  officers  of  the  court,  and  is  wholly  unable  to  give  any 
security  for  the  payment  of  costs  in  the  above  entitled  cause. 

This  affiant  therefore  asks  that  he  may  be  relieved  from  giv- 
ing security  for  costs,  and  that  he  may  be  permitted  to  prose- 
cute his  suit  in  the  said  court  as  a  poor  person. 

A B ,  Plaintiff. 

(Append  the  lisiml  jurat.) 


ISTo.  276. 

§1096.     Of  default  to  file  an  answer  with  a  view  to  compel  the 
filing  thereof. 

State  of , 

County  of . 


ss. 


A- 

C- 


B- 


vs. 
D- 


In  Chancery. 


Pending  in   the   Circuit   Court   of  the   State   and   County 
aforesaid. 
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J.  M.,  solicitor  for  the  plaintiff  in  the  above  styled  suit,  being 
duly  sworn,  says  that  the  defendant  therein  has  failed  to  file 
any  answer  in  this  cause  to  the  interrogatories  propounded  to 
him  in  the  plaintiff's  bill  in  this  cause  filed ;  that  a  full  and  di- 
rect answer  of  the  said  interrogatories  and  each  one  thereof 
is  necessary  to  enable  the  plaintiff  to  sustain  his  bill. 

This  affiant  therefore  asks  that  a  rule  be  awarded  returnable 
in  a  reasonable  time  and  served  on  the  defendant,  requiring 
him  to  show  cause,  if  any  he  can,  why  he  should  not  answer 
the  plaintiff's  bill,  and  said  interrogatories  therein  propounded. 

J.  M. 

[(Append  the  lisital  jurat.) 


IvTo.   277. 
§1097.     To  the  service  of  process  or  notice  by  a  private  person. 

State  of , 


County  of . 

F.  G.,  being  duly  sworn  says  that  he  executed  the  within 
summons  (or  notice)  upon  the  within  named  C.  C,  by  de- 
livering to   him   a   copy  thereof  on  the  day   of  ■ 

19 .  F.  G. 

(Append  the  xisual  jurat.) 
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CHAPTER  XLVIII. 

NOTICES. 

Sec.  1098.     To  hear  petition  of  guardian  to   sell   property  of  his   minor 

ward. 
Sec.  1099.     To  hear  petition  to  release  inchoate  right  of  dower  of  insane 

wife. 
Sec.  1100.     To  take  depositions. 
See.  1101.     Of  application  for  an  injunction. 
Sec.  1102.     Of   application   for  the   appointment  of  a   receiver. —  General 

form. 
See.  1103.     Of  application  for  the  appointment  of  a  receiver  in  a  suit  to 

foreclo.se  a  mortgage. 
Sec.  1104.     Of  the  application  for  the  appointment  of  a  receiver  in  a  part- 
nership suit. 
Sec.  1105.     By  trustee  for  sale  of  property  under  a  deed  of  trust  in  West 

Virginia. 
Sec.  1106.     Of  sale  of  infant's  lands  in  suit  by  guardian. 
See.  1107.     Of  sale  of  property  by  trustee  in  a  deed  of  trust  in  Virginia. 
Sec.  1108.     For  the  appointment  of  a  new  trustee  in  a  deed  of  trust. 
Sec.  1109.     In  a  proceeding  to  transfer  property  out  of  the  State  belonging 

to  persons  under  disability. 
Sec.  1110.     Notice  to  creditors  in  a  suit  to  subject  the  real  estate  of  a 
decedent  to  the  payment  of  his  debts. 
To  lien  holders  in  a  suit  to  enforce  judgment  liens. 
Of  sale  of  real  estate  to  be  made  by  a  special  commissioner. 
Of  motion  to  dissolve  an  injunction. 

Of  application  for  a  rehearing  of  a  decree  entered  by  default. 
That  a  commissioner's  report  has  been  completed. 
To  correct  decree  wherein  there  is  clerical  error. 
Of  taking  an  account  by  a  commissioner  iii  chancery. 

No.   278. 

§1098.     To  hear  petition  of  guardian  to  sell  property  of  his  minor 
ward. 

To  C D ,  and  all  other  persons  whom  it  may  Concern : 

Notice  is  hereby  given  that  the  undersigned,  A B , 

guardian  of  C D ,  a  minor,  will  make  application  to 


See. 

nil. 

Sec. 

1112. 

Sec. 

1113. 

Sec. 

1114. 

Sec. 

1115. 

Sec. 

1115a. 

Sec. 

1116. 
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the  Circuit  Court  of  County,  in  the  State  of  West  Vir- 
ginia, at  a  regular  term,  thereof  to  be  held  at  the  Court  House 

in  the  town  of in  the  said  county,  on  the day  of , 

19 ,  for  an  order  of  said  court,  authorizing  him  as  guard- 
ian,  to   sell   the   following  real   estate   belonging  to   the   said 

minor,  situate  in  the  District  of  ,  and  County  and  State 

aforesaid:     (Here  briefly  describe  the  property). 

A •  B ,  Guardian  of 

C D , 


By  Counsel. 


G E—  H- 


Solicitor  for  A B- 


No.  279. 

§1099.     To  hear  petition  to  release  inchoate  right  oi  dower  of 
insane  wife. 

To" ,  wife  of  C.  D. 

You  are  hereby  notified  that  the  undersigned,  your  husband, 

will  make  application  on  the  — ■ —  day  of ,  19 ,  to  the 

Circuit  Court  of  the  County  of and  State  of ,  to  in- 
stitute proceedings  to  have  your  inchoate  right  of  dower  in  and 
to  the  following  described  premises  released :  (Here  describe 
the  land). 

You  are  further  hereby  notified  that  I  have  contracted  for 

the  sale  of  said  land  to ,  for  the  sum  of  $ ,  and  that  my 

interests  will  be  promoted  by  such  sale. 

J.  D., 

By  Counsel.^ 

1  This   form   is   intended    for   use  amended  in  1895-96,  Pollard,  Supp. 

under  the  Statutes  of  the  Virginias,  270,  and  is  based  upon  the  case  of 

Code    (W.  Va.)   Ch.  83,  sec.  10  and  Hess  vs.  Gale,  93  Va.  467,  25  S.  E. 

Code    (Va.)     1887,     sec.    2625,     as  Rep.  533. 
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No.  280. 

§1100.     To  take  depositions. 

To  K.  M.  and  N.  O. : 

Take  notice  that  on  the day  of ,  19 ,  at  the 

office  of  J.  O.   S.,  in  the  town  of  R ,  in  the  County  of 

M. and  State  of ,  between  the  hours  of  9  o'clock  A. 

M.  and  6  o'clock  P.  M.  of  that  day,  I  shall  proceed  to  take  the 
depositions  of  X.  X.  and  L.  L.  and  others,  to  be  read  in  evi- 
dence in  my  behalf  in  a  certain  suit  in  equity  pending  in  the 

Court  of County  and  State  of ,  in  which  I  am 

plaintiff  and  you  are  defendants;  and,  if  from  any  caiise  the 
taking  of  the  said  depositions  be  not  commenced  on  that  day, 
or,  if  commenced,  if  they  be  not  completed  on  that  day,  the 
taking  of  the  said  depositions  will  be  adjourned  from  day  to 
day,  at  the  same  place  and  between  the  same  hours,  until  they 

are  completed.  A B — — , 

By  Counsel.^ 

J L , 


Solicitor. 


No.   281. 
§1101.     Of  application  for  an  injunction. 

ToC— D : 

You  are  hereby  notified  that  the  undersigned  will,  on  the 
day  of ,  19 ,  at o'clock  A.  M.,  at ,  in  the 


County  of  ,  and  State  of  ,  make  application  to  the 

Judge  of  the  Circuit  Court  of  said  county  for  an  injunction 
"and  restraining  order,  to  enjoin  you,  your  agents,  servants  and 
employes,  from  (state  what  acts  are  sought  to  be  enjoined) , 

2  The     foregoing     form     will     be       {2nd  ed.)   pp.  488,  489;  2  Bart.  Ch. 
found    in    Sands'    Suit    in    Equity,       Pr.    (2nd  ed.)    1319. 
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until  the  further  order  of  the  court;  when  and  where  you  can 

appear  if  you  see  proper.  A B , 

By  Counsel. 
J H S , 


Solicitor. 


No.  282. 

§1102.     Of  application  for  the  appointment  of  a  receiver. —  Gen- 
eral form. 

To   E W ,    A—   A S ,    U S , 

S A M and  A S : 

You   are  hereby   notified   that  on  the  day   of  , 


19 ,  the  plaintiffs  in  the  chancery  cause  of  B W 

and  others,  now  pending  in  the  Circuit  Court  of  H County, 

State  of ,  will  make  a  motion  in  the  Circuit  Court  of  said 

County  of  H ,  in  said  chancery  cause,  to  have  a  special 

receiver  appointed  therein  as  provided  in  Section  28  of  chapter 
133  of  the  Code,  to  take  possession  and  control  of  the  one 
hundred  and  twenty-five  acres  of  land  mentioned  and  described 
in  the  bill  filed  in  said  cause,  and  wherein  they  are  plaintiffs 
and  you  are  defendants. 

B W ,  and  others.  Plaintiffs, 

J W ,  By  Counsel.' 

Solicitor. 


Wo.  283. 

§1103.     Of  application  for  the  appointment  of  a  receiver  in  a 
suit  to  foreclose  a  mortgage. 

State  of  , 


County  of 


To-wit. 


vs.  In  Chancery. 

D W- 

Pending  in  the  Circuit  Court  of  said  County. 

a  The  above  form  is  taken  from 
Wilson  vs.  Maddox,  46  W.  Va.  641, 
33  S.  E.  Rep.  775. 
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The  defendant  in  the  above  entitled  cause  will  take  notice 

that  an  application  will  be  made  on  the day  of  the  March 

term,  19 — ,  of  the  Circuit  Court  of  said  county,  at o'clock 

A.  M.,  or  as  soon  thereafter  as  counsel  may  be  heard,  for  the 
appointment  of  a  receiver,  to  take  possession  of  the  mortgaged 
premises  mentioned  and  described  in  the  above  cause,  rent  the 
same,  and  receive  the  rents,  issues  and  profits  thereof,  and  hold 
the  same  subject  to  the  further  order  or  decree  of  the  said  court 
in  this  cause,  with  all  the  power  and  authority,  and  subject  to 
all  the  responsibilities  of  receivers. 

Yours  respectfully, 

D F , 


By  Counsel. 


Dated, day  of ,  19 — . 

J-^  U V , 

Solicitor.* 


No.  284. 

§1104.     Of  the  applicaticn  for  the  appointment  of  a  receiver  in  a 
partnership  suit. 

(After  giving  title  of  the  cause  and  court  wherein  pending, 
as  in  No.  283,  -proceed  as  follows:) 

Please  take  notice  that  a  motion  will  be  made  by  the  under- 
signed before  the  Judge  of  the  said  court,  in  vacation,  at  his 

chambers,  in  the  town  of  ,  in  the  County  of  ,  and 

State  of ,  on  Monday,  the day  of ,  19 — ,  or  as 

soon  thereafter  as  counsel  can  be  heard,  for  an  order  for  the 
appointment  of  a  receiver  of  all  the  personal  partnership  prop- 
erty of  the  firm  of  E,.  R.  &  Company,  with  the  usual  powers 
of  and  directions  of  receivers. 

Dated  this  day  of  — — ,  19- — . 

A.  B., 

J.  C,  By  Counsel. 

Solicitor.  ° 

i  See  15  Ene.  Forms,  pp.  648,  649.  ^  See   Booth    vs.    Smith,    79   Hun. 

(N.   Y.)    384. 
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No.  285. 

§1105.     By  trustee  for  sale  of  property  under  a  deed  of  trust  in 
West  Virginia. 

NOTICE    OF    trustee's    SALE. 

By  virtue  of  the  authority  vested  in  me  by  a  deed  of  trust 

bearing  date  on  the day  of ,  19 — ,  executed  by  A.  B. 

to  the  undersigned  E.  F.,  as  trustee,  to  secure  to  C.  D.  the  pay- 
ment of  a  certain  note  therein  described,  and  recorded  in  the 

Clerk's  office  of  the  County  Court  of ■  County,  and  State 

of  West  Virginia,  in  trust  deed  book  No.  ,  at  page  — ■ — , 

the  undersigned  will  offer  for  sale   at  public  auction  to  the 

highest  bidder  at  (Here  insert  the  place  of  sale)  on  the  

day  of  ,  19 — ,  at o'clock  A.  M.   (or,  P    M.,  as  the 

case  may  he) ,  the  following  described  real  estate :      (Here  de- 
scribe the  property,  giving  the  quantity.) 

Said  sale  will  be  made  upon  the  following  terms :      (Here 
describe  the  terms  of  sale.) 

E.  E.,  Trustee." 


No.  286. 
§1106.     Of  sale  of  infant's  lands  in  suit  by  guardian. 

commissionee's  notice  of  sale. 

In  pursuance  of  a   decree  in   P.'s  guardian  vs.   P.   et  als. 

made  by  the  Circuit  Court  of  Hanover  County  on  the day 

of  ,  19 ,  I  shall,  as  commissioner  appointed  thereby, 

proceed  to  sell  at  public  auction  on  the  premises  ( or,  at  the  front 

door  of  the  Court  House  of  H.  County)  on  the  day  of 

,  19 ,  the  tract  of  land  containing  643  acres  of  which 

Mrs.  P.  lately  died  seized.     The  land  lies  on  the  road, 

0  The  foregoing  form  is  construct- 
ed from  the  provisions  of  the  Code 
of  West  Virginia,  Ch.  72,  sec.  6. 
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distant  about  miles  from  the  Court  House.     It  is  very 

valuable.  It  vsrill  be  sold  in  one  or  more  parcels  to  suit  pur- 
chasers. Terms  of  sale:  One-third  cash,  balance  at  one,  two 
and  three  years  from  day  of  sale,  with  interest  from  day  of  sale, 
for  credit  installments,  bonds  to  be  given  by  the  purchaser  or 
purchasers,  and  the  title  retained  until  full  purchase  money  is 
paid  and  conveyance  directed  by  the  court. 

William  W.,  Comm'r.' 


No.  287. 

§1107.     Of  sale  of  property  by  trustee  in  a  deed  of  trust  in  Vir- 
ginia. 

teustee's  sale  notice. 

By  virtue  of  a  deed  of  trust  executed  by  A B to 

C — —  D as  trustee,  bearing  date  on  the day  of , 

1 9 — ,  recorded  in  the  Clerk's  office  of  the  County  Court  of 

County,  Virginia,  in  trust  deed  book  ,  page  ,  given 

to  secure  the  payment  of  a  certain  note  in  said  trust  deed  de- 
scribed,  payable  to  one  E F ,   and  the  undersigned 

trustee,  being  required  so  to  do  by  the  said  E F ,  the 

creditor  secured  by  said  trust  deed,  and  gaid  note  now  being  due 
an|d  payable,  and  default  having  been  made  in  the  payment 
thereof,  will  offer  for  sale  at  public  auction,  for  cash,  to  the 

highest  bidder,  at  the  front  door  of  the  Court  House  of — 

County,  in  said  State,  on  the  day  of  ,  19 ,  at 

o'clock  of  that  day,  the  following  described  property  con- 
veyed by  said  trust  deed:     (Here  describe  property.) 

C.  D., 

Trustee.' 

^  The  above   form   is  taken   from  s  The   above   form   is    constructed 

Sands'  Suit  in  Equity,  (2nd  ed.)  from  the  Statute  of  Virginia,  Code 
555.  (1887),    see.    2442. 
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'No.  288. 
§1108.     For  the  appointment  of  a  new  trustee  in  a  deed  of  trust. 
To  A B : 


You  are  hereby  notified  that  on  the  day  of  the  No- 
vember  Term,   19 — ;   of  the   Circuit   Court  of  County, 

West  Virginia,  at o'clock,  or  as  soon  thereafter  as  coun- 
sel may  be  heard  in  reference  to  the  matter,  the  undersigned 

"will  move  the  said  court  to  appoint  ,  of  the  county  and 

State   aforesaid,  to  act  as  trustee  in  the  place   and  stead  of 

C D ,  the  person  named  as  trustee  in  a  certain  deed 

of  trust,  bearing  date  on  the day  of ,  18 — ,  and  duly 

of  record  in  the  said  county  of  ,  and  State  aforesaid,  in 

trust  deed'  book  No.  — — ,  page  ,  the  said  C D 

having  departed  this  life  (or  whatever  ground  may  exist  for 
the  appointment  of  a  new  trustee);  vs^hich  deed  of  trust  was 
given  to  secure  the  payment  of  a  certain  note  therein  described, 
executed  to  the  undersigned  by  you,  and  v^hich  note  is  now  due 
and  unpaid. 

E F , 


By  Counsel. 


Dated, day  of ,  19 — . 

J F C , 

Solicitor.' 


No.  289. 

§1109.     In  a  proceeding  to  transfer  property  out  of  the  State 
belonging  to  persons  under  disability. 

To  whom  it  may  concern : 

Notice  is  hereby  given  that  I,  A B ,  guardian  of 

C D ,  residents  of  the  County  of  ,  and  State  of 

ogee  Code  (Va.)  1887,  sees.  3419,' 
.■5420,  and  Code  (W.  Va.)  Ch.  132, 
see.  5. 
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Ohio,  where  the  said  A B was  duly  appointed  as 

guardian  of  said  C D ,  will  make  application  to  the 

Circuit  Court  of County,  West  Virginia,  on  the day 

of  ,   19 — ,  for  the  entry  of  an  order  authorizing  nie  as 

guardian  aforesaid,  to  transfer  from  the  said  State  of  West 
Virginia  to  the  said  State  of  Ohio,  the  proceeds  of  the  sale  of 

certain    real    estate    formerly    belonging   to    the    said    C 

D ,  and  located  in  the  said  County  of  ,  and  State  of 

West  Virginia,  now  invested  in  certain  securities  under  the 
order  of  said  court,  and  now  held  by  E — —  F ,  the  guard- 
ian of  said  C D appointed  and  qualified  as  such  in 

said  county  of ,  and  State  of  West  Virginia. 

A B ,  guardian  of  C D , 

for  the  County  of and  State  of  Ohio, 

By  Counsel." 

E E B , 

Solicitor. 


ISTo.  290. 

§1110.     Notice  to  creditors  in  a  suit  to  subject  the  real  estate  of 
a  decedent  to  the  payment  of  Ms  debts. 

NOTICE    TO    CEEDITOKS. 

To  the  creditors  of  A B ,  deceased : 

In  pursuance  of  a  decree  of  the Court  of  the  county  of 

,  made  in  a  cause  therein  pending,  to  subject  the  real 

estate  of  the  said  A B ,  to  the  payment  of  his  debts, 

you  are  required  to  present  your  claims  against  the  estate  of 
the  said  A B ,  for  adjudication  to  C D ,  com- 
missioner, at  his  office  in  the  said  county,  on  or  before  the 

day  of . 

Witness  E F ,  Clerk  of  the  said  court,  this  

day  of . 

E r ,  Clerk." 

10  Constructed     from     Code      (W.       scribed    by    the    Statute     of    West 
Va.)    Ch.   84,   sec.   5.  Virginia,    Code    (W.    Va.)    Ch.    86, 

11  The  foregoing  is  the  form  pre-       sec.  8. 
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No.  291. 
§1111.    To  lien  holders  in  a  suit  to  enforce  judgment  liens. 

NOTICE    TO    LIENHOLDEES. 

To  all  persons  holding  liens  by  judgment  or  otherwise,  on  the 
real  estate,  or  any  part  thereof,  of  A — —  B : 

In   pursuance   of   a   decree   of  the   Circuit   Court  of  

County,  made  in  a  cause  therein  pending,  to  subject  the  real 

estate  of  the  said  A B to  the  satisfaction  of  the  liens 

thereon,  you  are  hereby  required  to  present  all  claims  held  by 

you  and  each  of  you  against  the  said  A B ,  which  are 

liens  on  his  real  estate,  or  any  part  of  it,  for  adjudication  to  me, 
at  my  office  in  the  county  (or  city,  town  or  village,  as  the  case 
may  be)  of ,  on  or  before  the day  of . 

Given  under  my  hand  this day  of . 


C D -,  Commissioner 


12 


No.  292. 
§1112.     Of  sale,  of  real  estate  to  be  made  by  a  special  commis- 
sioner. 

WOTICE    OF    JUDICIAI.    SALE. 

Pursuant  to  a  decree  of  the  Circiiit  Court  of  County, 

West  Virginia,  made  and  entered  on  the  day  of  • , 

19 — ,  in  the  chancery  cause  of  J.  H.  W.  vs.  B.   C.  W.   and 

others,  I  will  on  Saturday,  the day  of ,  19 — ,  at  the 

front  door  of  the  Court  House  of  County,   West  Vir- 
ginia, at o'clock M.  of  that  day,  offer  for  sale  to  the 

highest  bidder,  the  following  described  real  estate:      (Here  de- 
scribe the  property.) 

Terms  of  sale :     (Here  set  forth  the  terms  of  sale.) 

E.  L.  S., 
Special  Commissioner. 

12  The  foregoing  is  the  form  pre- 
scribed by  the  Code  of  West  Vir- 
ginia, Ch.  139,  see.  7. 
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I,  M.  C.  A.,  Clerk  of  the  Circuit  Court  of  County, 

West  Virginia,  hereby  certify  that  bond  with  security  approved 
by  me  as  sufficient,  and  in  the  penalty  provided  by  said  decree, 
has  been  given  by  said  special  commissioner. 

M.  C.  A.,  Clerk." 


No.  293. 
§1113.     Of  motion  to  dissolve  an  injunction. 


State  of  — 
County  of 


-  B- 

vs. 
-D- 


To-wit. 


In  Chancery. 


Pending  in  the  Circuit  Court  of  said  county  and  State. 

The   plaintiff  in  the  above  entitled  cause   will  please  take 

notice  that  on  Thursday,  the  day  of  "■ ,  19 — ,  at  two 

o'clock  P.  M.  of  that  day,  before  the  Judge,  at  chambers,  in 

the  town  of  ,   County  of  ,  and  State  aforesaid,  the 

defendant,  C D ,  will  move  the  said  Judge  to  dissolve 

the  injunction  heretofore  granted  in  the  said  cause  against  the 

said  C D ;  said  motion  will  be  based  on  the  papers, 

filings  and  proceedings  in  said  cause,  and  also  upon  the  answer 
of  the  defendant  to  be  then  filed  (if  the  answer  has  not  al- 
ready been  filed). 

Yours  respectfully, 

C D , 


By  Counsel.^ 


Dated, day  of ,  19 — . 

J C—  H , 

Solicitor  for  the  Defendant. 


13  See   Code     (W.   Va.),   Ch.    132,       substantially    from   4   Desty's    Fed. 
sec.   12;  4  Desty,  Fed.  Proc.  635.  Proc.  591. 

1*  The    foregoing    form    is    taken 


1338  EQUITY    PEOCEDUKE. 

Wo.  294. 

§1114,     Of  application  for  a  rehearing  of  a  decree   entered  by 
default. 


(After  giving  the  title  of  the  cause  and  the  court  wherein 
pending  J  as  in  No.  293,  p-oceed  as  follows:) 

The  plaintiff  in  the  above  cause  is  hereby  notified  that  the 
undersigned,  the  defendant  therein,  will  make  application  on 

the  day   of  the   September  term,    19 — ,   of  the  Circuit 

Court  of  — —  County,  and  State  of ,  to  rehear,  by  petition 

then  to  be  filed,  a  decree  rendered  in  the  above  entitled  cause 
by  default  of  any  appearance  therein,  and  which  de- 
cree was  rendered  on  the day  of 19 — ,  and  because 

of  the  following  errors  therein :  (Here  set  forth  the  errors  in 
consecutive  order)  ;^^  at  which  time  and  place  he  may  attend 
and  show  cause,  if  any  he  can,  why  said  petition  should  not 
be  filed  and  said  case  reheard. 


C- 


D- 


Defendant. 
By  Counsel. 


H- 


W- 


Solicitor  for  the  Defendant. 


15  In  Slingluff  vs.  Gainer,  49  W. 
Va.  7,  37  S.  E.  Rep.  771,  it  is  de- 
cided that  on  a  motion  to  reverse  a 
decree  by  default,  the  errors  must 
be  specified  in  the  notice  of  the  mo- 
tion, or  on  the  record  in  the  motion, 
or  in  a  written  assignment  of  errors 
filed  as  a  part  of  the  record. 

In  the  course  of  his  opinion  in 
this  case,  Brannon,  J.,  says :  "  There 
are  some  errors  remediable  by  ap- 
peal; some  by  motion.  The  Code 
prohibits  us  from  reversing  a,  de- 
cree by  default  until  the  errors  in 
it  are  presented  to  the  court  below. 
How  can  this  court  say  on  appeal 
that  for  given  errors  there  was  a, 
motion  to  reverse,  unless  we  can  af- 
firmatively see  that  those  errors 
have  undergone  review  in  the  court 


below  ?  In  Gunn  vs.  Turner's  Adm'r 
21  Grat.  382,  it  is  held  that  the  no- 
tice must  specify  errors.  This  has. 
perhaps,  been  overruled  in  .Saun- 
ders vs.  Griggs'  Adm'r,  81  Va.  506; 
but  as  1  Bart.  Law  Prae.  574,  as- 
serts, the  former  decision  is  clearly 
the  better  one.  It  does  not  appear 
to  us  that  those  alleged  errors  liave 
been  presented  to  the  Circuit  Court 
as  ground  for  the  reversal  of  the 
decree.  They  clearly  have  not  been 
presented  there.  The  appellant  must 
show  that  they  have  been." 

In  Saunders  vs.  Griggs,  81  Va. 
506,  it  is  held  that  in  a  notice  to 
correct  or  reverse  a  judgment  or 
decree  by  default  no  errors  need  be 
specified. 
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]ST"o.  295. 

§1115.     That  a  commissioner's  report  has  been  completed. 

A B 

vs.  I    In  Chancery. 

C^— D . 


.    Pending  in  the  Circuit  Court  of  County,  West  Vir- 
ginia. 

To  E.  F.  and  G-.  II.,  attorneys  of  record  of  the  parties  to  the 
above  cause: 

You  are  hereby  notified  that  the  report  made  by  me  in  said 
cause  under  the  decree  of  reference  entered  therein  was  by  me 

completed  on  the day  of ,  19 — ,  and  the  said  report  is 

now  in  my  office,  together  with  the  evidence,  where  you  may 
examine  the  same  if  you  so  desire. 

J.  W.,  Commissioner  in  Chancery 
for  the  County  of and  State  of .^^ 


ISTo.  295a. 
§  1115a.     To  correct  decree  wherein  there  is  clerical  error. 

A B 

vs.  ■    In  Chancery. 

C D . 


In  the Court  of  the  County  of and  State  of . 

The  plaintiff  in  the  above  cause  iS  hereby  respectfully  noti- 
fied that  the  undersigned  defendant  therein  will  move  the  said 
court  (or,  the  Judge  thereof  in  vacation,  specifying  in  the  notice 

where  the  motion  will  he  made),  on  the  day  of  , 

19 — ,  to  correct  a  final  decree  rendered  in  said  cause  on  the 

day  of  ,  19 — ,  in  the  following  particular,  to- wit: 

(Here  briefly  designate  the  error  to  be  corrected.) 

C D ,  Defendant. 


By  Counsel. 


S K ,  Sol. 


10  This  notice  is  formulated  from  it  This   motion   is   based   upon   a 

the    provisions    of    the    Statute    of      statute    existing    in    the    Virginias. 
West  Virginia,  Code  Ch.  129,  sec.  7.       See  ante,  sec.  349  and  notes;   Shu- 
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No.  296. 

§1116.     Of  taking  an  account  by  a  commissioner  in  chancery. 

Commissioner's  Office ,  — —  day  of  • ,  19 — . 

The  parties  in  the  suit   of  vs.  ,   etc.,  will  take 

notice,  that  on  the  ■ day  of ,  19- — ,  at  my  office,  in  the 

town  of  W — ■ — ,  I  will  proceed  to  execute  the  decree  rendered 
in  said  cause  by  the  Circuit  Court  of  — ■ —  County  on  the 

day  of  ,   19 — ,  when  and  where  they  are  required 

to  attend  with  such  books,  papers,  vouchers  and  evidence,  as 
will  enable  me  to  comply  with  the  said  order  of  court. 

M.  G , 

Master  Commissioner  of Court  of .^* 

mate  vs.  Crockett,  43  W.  Va.  491,  is  The    foregoing    form    is    taken 

27  S.  E.  Rep.  240;  Code    (W.  Va.)  from    2    Bart.   Ch.  Pr.     (2nd    ed.) 

Ch.    134,    sees.    1,    5;    Code     (Va.)  1321. 
1887,  sees.   3447,  3451. 
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CHAPTER  XLIX. 

REPORTS. 

Sec.  1117.     Of  a  commissioner  in  chancery  upon  a  reference  for  an  account. 

Sec.  1118.     Of  .sale  by  a  special  commissioner. 

Sec.  1119.     Of  commissioners  appointed  to  assign  dower. 

Sec.  1120.  Of  commissioners  appointed  to  make  partition  of  real  estate, 
where  partition  is  made. 

Sec.  1121.  Of  commissioner  as  to  whether  minor's  interest  will  be  pro- 
moted in  a  suit  to  sell  infant's  lands. 

Sec.  1122.     Of  sale  of  special  commissioner  in  suit  to  sell  infant's  lands. 

Sec.  1123.  Of  commissioners  appointed  to  make  partition,  that  lands  are 
not  susceptible  of  partition. 

Sec.  1124.  Of  commissioners  appointed  to  assign  dower  and  make  partition 
among  the  heirs  at  law. 

Sec.  1125.     Of  a  commissioner  upon  exceptions  to  an  answer. 

See.  1126.  Of  a  commissioner  in  a  suit  to  surcharge  and  falsify  the  settle- 
ment of  the  accounts  of  a  fiduciary. 

Sec.  1127.     Of  sale  of  property  under  an  order  of  attachment. 

1^0.  29Y. 

§1117.  Of  a  commissioner  in.  chancery  upon  a  reference  for  an 
account. 


State  of  • 


County  of 


ss. 


A B- 

vs. 
C D- 


In  Chancery. 


Pending  in  the  Circuit  Court  of  said  County. 

To  the  Honorable ,  Judge  of  the  said  Court : 

fPursuant  to  a  decree  of  reference  made  and  entered  in  this 
cause  on  the day  of ,  19 — ,  whereby  the  said  cause 
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was  referred  to  the  undersigned  commissioner  in  chancery  to 
take  and  state  an  account  showing  (here  copy  from  the  decree 
the  matters  to  he  reported  upon),  the  undersigned  gave  due 
notice  to  the  parties,  as  required  by  the  terms  of  said  decree, 

that  on  the day  of ,  19 — ,  he  would  proceed,  at  his 

office  in  the  town  of ,  county  and  State  aforesaid,  to  ex- 
ecute said  order ;  but  the  plaintiff  failing  to  appear,  the  exam- 
ination and  proceedings  were  adjourned  until  the day  of 

,  19 — ;  and  due  notice  thereof  given  to  R.  IST:  H.,  plaintiff's 

solicitor,  when  the  plaintiff  appeared  by  his  said  solicitor  and 
the  defendant  in  person,  as  well  as  by  his  solicitor,  J.  A. ; 
whereupon  your  commissioner  duly  examined  the  witnesses  pro- 
duced by  both  parties  touching  the  matters  of  inquiry  before 
him,  reducing  their  examination  to  writing  in  the  form  of 
depositions,  which  are  herewith  returned  and  made  part  of  this 
report.  And  also  examined  the  documentary  proofs  before 
your  commissioner  which  are  also  herewith  returned. 

And  thereupon,  upon  due  consideration  of  all  which  your 
commissioner  respectfully  submits  the  following  report: 

(Here  present  a  concise  statement  of  the  findings  of  the 
commissioner  on  the  various  matters  referred  with  a  reference 
to  the  proof  on  which  he  bases  the  finding  on  each  item  or  head 
of  reference;  or  as  may  he  most  appropriate,  a  general  refer- 
ence at  the  conclusion  of  the  report  as  follows:  Reference  is 
made  to  schedules  A.,  B.  and  C,  hereto  annexed  or  herewith 
filed  as  part  of  this  report.) 

All  of  which  is  respectfully  submitted  this day  of , 

19—. 

L B , 


Commissioner  in  Chancery. '^ 

1  See   Barton's   Suit  in   Eq.    (In-  780;    Hanly   vs.   Potts,    decided   by 

gersoll  ed. )    123;  Jackson  vs.  Hull,  Supreme  Court  of  Appeals  of  West 

21  W.  Va.  603 ;  also  Dewing  vs.  Hut-  Virginia,  in  Dec.,  1902,  and  not  yet 

ton,  40  W.  Va.'  521,  21   S.  E.  Rep.  reported. 
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No.  298. 

§1118.     Of  sale  by  a  special  commissioner. 

To  the  Honorable  ,  Judgfe  of  the  Circuit  Court  of  

County,  State  of  ■ : 

We,  the  undersigned  special  commissioners,  respectfully  re- 
port unto  your  honor  that  hy  virtue  of  a  decree  of  the  Circuit 

County  of  County,  in  the  chancery  cause  of  L.   J.  M. 

vs.  E.  S.  et  als.,  rendered  at  the  October  term,  19 — ,  of  said  Cir- 
cuit Court,  that  after  having  advertised  the  time,  terms  and 

place  of  sale  in  the  W R — • — ,  a  nevs^spaper  published  in 

,  ,  for  four  successive  weeks,  we,  the  said  commis- 
sioners, offered  and  exposed  for  sale,  at  the  front  door  of  the 
Court  House  in  said  county,  the  real  estate  in  the  bill  and 

proceedings  mentioned,  on  the  day  of  October,  19 — ,  at 

which  sale  E.  S.  became  the  purchaser  of  the  one  undivided 
half  of  lot  No.  10  (here  describe  the  lot) ,  he  being  the  highest 
bidder,  for  the  sum  of  dollars;  and  the  said  E.  S.  hav- 
ing the  first  lien  on  said  lot  by  virtue  of  the  decree  aforesaid 

for  the  sum  of  dollars,  his  claim  being  more  than  the 

purchase  money  of  said  property,  we  neither  required  him  to 
pay  any  money  or  to  give  bond,  but  respectfully  ask  that  a 
decree  be  rendered  against  said  E.  S.  for  the  costs  of  the  suit 
and  commissions  and  costs  of  sale  herein  if  the  money  otherwise 
obtained,  as  hereinafter  shown,  be  insufScient  for  that  purpose. 

We  also  offered  for  sale  on  that  day,  at  the  Court  House  of 
said  county,  lot  No.  11  (here  describe  the  lot),  of  which  said 

L.   ,T.   M.   became  the  purchaser  for  the  siim  of   $ ,   she 

being  the  highest  bidder  therefor. 

We  further  report  that  she  paid  us  in  hand  the  cash  install- 
ment of  $ ,  and  executed  her  three  several  bonds  (or  notes) 

for  $ each,   with  A.   E.  B.   as  her  security,   payable  in 

6,  12  and  18  months,  with  interest  from  day  of  sale;  that  we 
believe  said  property  brought  a  fair  price  at  said  sales,  and 
would  most  respectfully  recommend  that  said  sales  be  con- 
firmed. 

We  herewith  return   said  notes   and  certified  check  of  the 
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Bank  of  ,  payable  to-  our  order,  for  the  sum  of  $ , 

the  amount  of  the  cash  payment  of  L.  J.  M.  on  the  above 
described  lot,  in  which  bank  said  cash  payment  has  been 
deposited. 

All  of  which  is  respectfully  submitted. 

J.  B.  M., 
W.  H.  T., 
Special  Commissioners.'' 


No.  299. 
§1119.     Of  commissioners  appointed  to  assign  dower. 

State  of , 


County  of  — — . 

3 

In  Chancery. 


Jane  D- 
vs. 


James  D and  Julia  D- 


Pending  in  the  Circuit  Court  of  the  County  and  State  afore- 
said. 

To  the  Honorable  ,  Judge  of  the  said  Court: 

*  We,  the  undersigned  commissioners  appointed  by  this  court 
by  the  interlocutory  decree  made  and  entered  in  said  cause  on 

the day  of  May,  19 — ,  to  assign  the  dower  of  Jane  D., 

widow  of  John  D.,  deceased,  in  the  property  hereinafter  de- 
scribed, situate  in  the  County  of  S ,  respectfully  report  that 

we,  having  been  first  duly  sworn  as  required  by  law,  faithfully 
and  impartially  to  execute  the  trust  reposed  in  us,  did  on  the 
day  of  May  J  19 — •,  meet  on  the  premises  hereinafter  de- 

2  See   13,  Enc.  Forms,   535-540;    4  ner  and  for  the  time  required  by  the 

Desty,  Fed.  Proc.  639 ;  Hartley  vs.  said  order,"  it  will  be  taken  that  the 

Eoffe,  12  W.  Va.  at  p.  416;  Laidley  publication  and  posting  of  notice  of 

vs.  Jasper,  49  W.  Va.  526,  39  S.  E.  sale   required   by    the    court's   order 

Rep.  169.  were  made,  unless  the  contrary  ap- 

When  a  report  of  a  judicial  sale  pear.    Laidley  vs.  Jasper,  49  W.  Va. 

states  that  the  sale  was  made  "  af-  526,  39  S.  E.  Rep.   169. 
ter  advertising  the  sale  in  the  man- 
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scribed,  in  obedience  to  the  mandate  of,  and  in  cjonformity  to 
the  requirements  of  said  decree.  Jane  D.,  by  J.  M.,  her  attor- 
ney, and  the  said  James  D.  and  Julia  D.,  heirs  at  law  of  the  said 
John  D.,  in  person,  appeared  at  the  time  and  place  aforesaid. 
Whereupon  we  caused  a  survey  to  be  made  of  the  lands  and 
premises  particularly  described  in  said  decree,  that  is  to  say 
(describing  particularly  the  lands  and  premises),  a  map  of 
which  survey  is  hereto  annexed  and  made  a  part  of  this  report. 

We  do  further  report  that  we  have  assigned  and  laid  off  to 
the  said  Jane  D.  for  her  dower  the  one-third  part  of  said  prem- 
ises as  follows :  (Here  particularly  describe  the  part  set  off  as 
dower.) 

We  do  further  report  that  our  charges  attending  said  assign- 
ment, including  our  fees  as  commissioners,  are  as  follows,  to- 
wit:     (Here  set  out  itemized  account.) 

In  witness  whereof  we  have  hereunto  set  our  hands  this 

day  of  October,  19 — . 


IS^o.  300. 

§1120.     Of  commissioners  appointed  to  make  partition  of  real  es- 
tate, where  partition  is  made. 

State  of , 


County  of . 

John  D ,  Plaintiff, 

vs. 

Richard  R ,  Jane  D ,  Samuel   I  In  Chancery. 

S^—    and    William    W ,    De- 
fendants. 

Pending  in  the  Circuit  Court  of  the  County  and  State  aforer 

said. 

To  the  Honorable ,  Judge  of  said  Court : 

**The  undersigned,   commissioners   appointed  by  a   decree 
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rendered  by  this  honorable  court  in  the  above  entitled  cause 
to  make  partition  of  the  real  estate  in  the  bill  and  proceedings 
in  said  cause  mentioned  and  described,  respectfully  submit  the 
following  report  of  their  action  in  the  premises : 

They  report  that  th^y  were  first  duly  sworn  according  to  law, 
and  attached  to  the  accompanying  report  is  a  copy  of  the  oath 
by  them  severally  taken  and  subscribed. 

That  after  having  taken  said  oath,  they  went,  on  the  — ■ — 
day  of  November,  A.  D.  19 — ,  upon  the  said  premises  and 
viewed  the  .same,  each  of  the  said  commissioners  being  then 
and  there  present ;  that  the  lands  mentioned  in  the  bill  and  pro- 
ceedings of  said  cause  are  described  as  follows,  to-wit :  (Describ- 
ing  them),    situate   in  the    County   of   G and   State   of 

W . 

That  in  the  judgment  of  the  undersigned,  the  above  men- 
tioned lands  are  susceptible  of  division  without  manifest 
prejudice  to  the  parties  in  interest. 

That  *itt  pursuance  of  said  decree  the  undersigned  then  pro- 
ceeded to  make  partition  and  division  of  the  said  lands,  and  by 
sufficient  metes  and  bounds  to  divide,  sever  and  set  ofE  the 
same,  quantity  and  quality  being  by  us  relatively  considered,-  to 
and  among  the  several  persons  hereinafter  mentioned,  in  sev- 
eralty, according  to  their  respective  rights  and  interests  therein, 
as  the  same  were  adjudged,  ordered  and  directed  by  the  court, 
and  they  have  made  partition  and  division  of  said  lands  as 
follows,  viz : 

To  Kiehard  R.  we  assigned  one-fourth  portion  of  said  land, 
as  follows :      (Describing  the  land  assigned  to  Richard  R.) 

To  Jane  D.  we  assigned  one-fourth  portion  of  said  land,  as 
follows:      (Describing  the  land  assigned  to  Jane  D.) 

To  Samuel  S.  we  assigned  one-fourth  portion  of  said  land,  as 
follows :      (Describing  the  land  assigned  to  Samuel  S.) 

To  William  W.  we  assigned  one-fourth  portion  of  said  land, 
as  follows:      (Describing  the  land  assigned  to  William  W.) 

The  undersigned  further  report  that  they  employed  Charles 
C,  a  surveyor,  and  the  necessary  assistants  to  aid  them  in  mak- 
ing said  partition,  and  that  for  the  better  understanding  of  the 
location  and  shape  of  the  aforesaid  lands  they  have  caused  a 
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map  thereof  to  be  made,  by  whieb  the  parts  allotted  to  the  re- 
spective parties  are  shown,  which  said  map  is  hereto  attached 
and  made  a  part  of  this  report,  marked  Exhibit  A. 

"The  undersigned  further  report  that  the  items  of  the  va- 
rious expenses  attendant  upon  the  execution  of  the  aforesaid 
decree  and  order,  including  the  fees  of  the  undersigned  com- 
missioners, is  hereto  annexed  and  made  a  part  of  this  report, 
marked  Exhibit  B. 

Witness  our  hands  this day  of ,  19 — . 


No.  301.    ' 

§1121.     Of  commissioner  as  to  whether  minor's  interest  will  be 

promotedin  a  suit  to  sell  infant's  lands. 
State  of , 


County  of 

Guardian  of 

.In  Chancery. 


^ — ■ —  B ,  Guardian  of 

C D ,  a  Minor, 

vs. 
C D . 


Pending  in  the  Circuit  Court  of  said  County  and  State. 
To  the  Honorable ,  Judge  of  said  Court: 

*Your  commissioner  (the  parties  duly  acknowledging  service 
of  notice  of  the  time  and  place  of  executing  the  decree  made  in 
above  entitled  cause  on  the day  of ,  19 ),  pro- 
ceeded at  his  office  on  the day  of ,  19 ,  to  perform 

the  duties  required  of  him  by  said  decree.  In  making  the 
inquiries  therein  directed  he  took  the  examinations  of  Welling- 
ton G.  and  A.  D.  W.  on  interrogatories  agreed  on  by  John  H., 

3  There    must    not    be    less    th3.ii  The  foregoing  form  is  constructed 

three    commissioners,    any    two    of  from   the   principles   laid    down    in 

whom   may  act,   Hogg  Eq.   Princp.,  Hogg's  Eq.  Prinep.,  sec.  376. 
sec.  376. 
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guardian  ad  litem  of  the  infant  defendant  Robert  P.  Your 
commissioner  also  took  the  examination  of  James  M.  T.  At 
the  examination  of  Mr.  T.,  John  H.,  guardian  ad  litem  was 
present  in  person.  These  examinations  of  witnesses  and  the 
notice  aforementioned  are  returned  with  this  report.  And 
from  the  evidence  thus  furnished  your  commissioner,  now 
reports : 

1.  That  the  interest  of  the  infant  defendant  Robert  P.  will 
be  promoted  by  the  sale  of  the  property  mentioned  in  the  bill, 
and  the  investment  of  the  proceeds  of  sale  in  other  property. 

2.  The  rights  of  no  person  will  be  violated'  by  the  sale. 

Respectfully  submitted, 

A S ,  Comm'r.* 


ISTo.  302. 

§1122.     Of  sale  of  special  commissioner  in  suit  to  sell  infant's 
lands. 

(As  in  No.  301  to  the  *  and  then  proceed  as  follows:) 

The  undersigned  commissioner  appointed  by  the  decree  made 
in  the  above  cause,  proceeded  to  execute  the  duties  thereby  en- 
joined upon  him.  Believing  it  would  enhance  the  price  ob- 
tained for  the  land,  your  commissioner  directed  the  surveyor, 
Mr.  Henry  P.,  to  lay  off  the  land  into  three  tracts  as  nearly 
equal  as  possible.  He  did  so,  and  made  a  plat  and  survey  of 
the  land ;  tract  A,  embracing  the  dwelling  hoiise  containing 
186  acres ;  tract  B.  containing  216  acres,  and  tract  C.  contain- 
ing    acres.     After  advertising  the  time,  place  and  terms 

of  sale  in  the  ,  a  newspaper  piiblished  in  ,  once  a 

week  for weeks  and  posting  notice  of  the  sale  at  the  front 

door  of  the  Court  House,  and  at and in  this  county, 

your  commissioner  proceeded  to  sell  at  public  auction,  to  the 
highest  bidder,  on  the  premises   (or,  at  the  front  door  of  the 

*  The  foregoing  form  is  taken  from      551.     See  Lancaster  vs.   Barton,  92 
Sands'    Suit   in   Equity    (2nd    ed.)       Va.  615,  24  S.  E.  Rep.  251. 
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Court  House  of  this  county)  on  the day  of ,  the  said 

land  in  three  parcels: 

For  tract  A.,  containing  186  acres,  Lewis  M.  made  the  high- 
est bid  and  became  the  purchaser  at  $3,200. 

For  tract  B.,  containing  216  acres,  James  G.  made  the  high- 
est bid  and  became  the  purchaser  at  $3,240 ;  and 

For  tract  C,  containing acres,  Richard  E.,  having  made 

the  highest  bid  'became  the  purchaser  at  $2,100. 

The  purchasers  Lewis  M.  and  James  G.  have  complied  with 
their  purchases  by  paying  the  cash  installment  and  giving 
bonds  for  the  credit  installments. 

Mr.  Richard  R.  has  failed  thus  far  to  comply.  Lie  claims 
that  the  title  to  the  land  purchased  by  him  is  not  a  good  title 
and  alleges  other  objections  to  the  sale.  He  requests  your 
commissioner  to  return  with  this  report  his  letter  containing 
the  objections  he  makes  to  the  title.  He  states  that  when  these 
objections  are  removed  he  will  comply  with  his  purchase. 
Your  commissioner  reports  the  facts  to  the  court  for  its  action 
in  the  premises. 

Deducting  from  the  cash  installments,  amounting  to .  .    $ ■ 

The  fee  of  surveyor $ 

The  fee  of  counsel $ 

Costs  of  advertising $ 

Costs  of  posting  notices $ 

Commissions  of  commissioner  on  the  $6,440 .  .  $ 


Your  commissioner  has  deposited  the  residue  of  the  cash  in- 
stallments, $ ,  in  the  — —  Bank,  to  the  credit  of  the  court 

in  this  cause  and  returns  herewith  a  certificate  of  such  deposit. 
He  also  returns  the  bonds  of  the  purchasers  given  for  the  credit 
installments. 

Your  commissioner  has  given  bond  required  by  the  decree 
directing  the  sale. 

Respectfully  submitted, 

A S , 


Comm'r." 


B  The  foregoing  form  is  taken 
from  Sands'  Suit  in  Equity  (2n(i 
ed.)    555. 


1350  EQUITY   PROCEDTJBE. 

ISTo.  303. 

§1123.     Of  commissioners  appointed  to  make  partition,  that  lands 
are  not  susceptible  of  partition. 

(As  in  No.  SOO  to  the  *  and  then  proceed  as  follows:) 
and  it  appears  to  us  {or  to  a  majority  of  us)  that  partition 
thereof  (or,  if  a  portion  of  the  land  cannot  he  partitioned,  say, 
"  that  partition  of  the  following  lot  or  '  tract '  or  '  portion 
thereof,'  to-wit,"  describing  itj  cannot  be  made  without  great 
prejudice  to  the  owners,  for  the  reasons  following,  to-wit: 
(Stating  reasons.) 

(Conclude  as  in  No.  SOO  from  the  °.) 


ISTo.  304. 

§1124.     Of  commissioners  appointed  to  assign  dower  and  make 
partition  among  the  heirs  at  law. 

(After  the  title  and  commencement,  as  in  No.  SOO,  down  to 
the  **  then  proceed  as  follows:) 

The  undersigned  commissioners,  appointed  by  a  decree  ren- 
dered by  this  honorable  court  in  the  above  entitled  cause  tp 
assign  dower  in  and  make  partition  of  the  land  in  the  bill  and 
proceedings  in  said  cause  mentioned  and  described,  respectfully 
submit  the  following  report  of  their  action  in  the  premises : 

They  report  that  they  were  first  duly  sworn  according  to 
law,  and  attached  to  the  accompanying  report  is  a  copy  of  the 
oath  by  them  severally  taken  and  subscribed. 

That  after  having  taken  said  oath  they  went  on  the day 

of  ,  19 — ,  upon  the  said  premises  and  viewed  the  same, 

each  of  the  said  commissioners  being  then  and  there  present; 
and  upon  actual  view  of  the  premises  did  set  off  and  assign  to 
the  said  J.  D.,  as  her  dower  in  the  lands,  in  the  bill  and  pro- 
ceedings in  this  cause  mentioned  and  described,  the  following 
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tract,  to-wit:  (Here  describe  it);  and  that  they  made  parti- 
tion of  the  same  subject  to  the  said  dower,  as  follows : 

To  the  said  K.  K.,  one-fourth  part  thereof.  (Here  describe 
the  same  by  metes  and  bounds.) 

To  the  said  S.  S.,  one-fourth  part  thereof.  (Here  describe 
the  same  by  metes  and  bounds.) 

To  the  said  W.  W.,  one-fourth  part  thereof.  (Here  describe 
the  same  by  metes  and  bounds)  ;  and 

To  the  said  K.  W.,  one-fourth  part  thereof.  (Here  describe 
the  same  by  metes  and  hounds.) 

(Conclude  as  in  No.  300  from  the  °.) 


No.  305. 
§1125.     Of  a  commissioner  upon  exceptions  to  an  answer. 

(As  in  No.  291  to  the  f,  then  proceed  as  follows:) 
In  pursuance  of  an  order  of  this  honorable  court  made  in 
the  above  entitled  cause  on  the day  of ,  19 — ,  where- 
by the  cause  was  referred  to  the  undersigned  as  commissioner 
in  chancery  of  this  court,  to  look  into  the  plaintiflF's  bill  of 
complaint  which  is  filed  in  this  cause,  the  answer  of  the  de- 
fendant C — —  D thereto ;  and  the  exceptions  taken  by  the 

plaintiff  to  said  answer,  and  report  to  this  court  with  all  con- 
venient  speed  whether  said  exceptions  are  well  taken  or  not, 
the  undersigned  commissioner  respectfully  reports  that  hav- 
ing been  attended  by  the  counsel  of  the  respective  parties,  and 
having  looked  into  said  bill  and  answer,  and  the  exceptions 
taken  thereto,  and  having  heard  the  arguments  of  the  respective 
counsel  in  relation  to  said  exceptions,  and  having  duly  consid' 
ered  said  bill,  the  answer,  and  arguments,  do  report  that  the 
first,  second,  fifth,  and  seventh  exceptions  are  well  taken;  and 
that  the  ninth  and  all  the  other  exceptions  are  not  well  taken; 
all  of  which  is  respectfully  submitted. 

W M -, 

Commissioner  in  Chancery. 
Dated,  day  of ,  19 — . 
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No.  306. 

§1126.     Of  a  commissioner  in  a  suit  to  surcharge  and  falsify  the 
settlement  of  the  accounts  of  a  fiduciary. 

(As  in  No.  299  to  the  asterisk,  and  then  proceed  as  follows:) 

Your  commissioner  examined  the  papers  of  the  cause,  and 

accounts  heretofore  filed  by  the  said  executor  A W 

S — — ■,  and  he  finds  that  the  said  executor  js  liable  to  be 
charged  with  the  following  amounts  due  on  notes  and  deeds  of 
trust  securing  the  same :  (Here  specify  the  notes,  their  dates, 
amounts,  by  whom  given  and  to  whom  payable,  and  tabulating 
them  in  orderly^  and  systematic  arrangement.) 

Your  commissioner  further  finds  that  the  said  executor  is 
entitled  to  the  following  credits  on  account  of  disbursements, 
which  were  not  given  him  in  a  former  settlement  of  his  ac- 
counts:     (Here  set  forth  particularly  all  the  disbursements.) 

Your  commissioner  further  finds  that  there  is  now  in  the 

hands  of  the  said  executor,  A W- — —  S ,   including 

the  interest  thereon  to  date,  the  sum  of dollars. 

All  of  which  is  respectfully  submitted,  this day  of , 

19—. 

1^.  P., 
Commissioner  in  Chancery.' 


No.  307. 
§1127.    Of  sale  of  property  under  an  order  of  attachment. 

(As  in  No.  299  'to  the  *,  then  proceed  as  follows:) 

In  pursuance  of  a  decree  made  in  the  above  cause,  heard  on 

the  day  of  ,  19 — ■,  whereby  the  undersigned  was 

appointed  a  special  commissioner  to  make  sale  of  the  lands  and 

6  The  foregoing  form  is  substan- 
tially taken  from  the  case  of  Sea- 
bright  vs.  Seabright,  28  W.  Va,.  412. 
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tenements  levied  on  by  virtue  of  the  attachment  issued  in  the 
above  cause,  or  so  much  thereof  as  may  be  necessary  to  satisfy 
the  debts  of  the  plaintiff,  the  undersigned  does  hereby  report  as 
follows :     That  he  advertised  the  time,  terms  and  place  of  sale, 

as  required  by  said  decree  of  sale,  in  the  ,  a  newspaper 

published  in  said  county,  for  four  successive  weeks  next  pre- 
ceding the  time  fixed  for  making  said  sale,  and  posted  said 
notice  of  sale  at  the  front  door  of  the  Court  House  of  said 
county  for  a  like  period ;  that  the  undersigned  fixed  upon  the 

day  of  ^ ,  19 — ,  as  the  time,  and  the  front  door  of  the 

Court  House  of  said  county  as  the  place,  for  making  said 
sale. 

?our  commissioner  further  reports  that  he  sold  said  lands  to 

S ■  S — - — ,  who  was  the  hi^est  bidder,  for  the  sum  of 

dollars;  that  said  J- — - —  S ■  made  the  cash  payment  of 

dollars,  and  executed  his  note  payable  in  montbs 

for  the  residue,  "with  J — — ■  IT •  as  his  surety. 

Your  commissioner  further  reports  that  he   deposited  said 

cash  payment  in  the Bank,  for  which  he  took  a  certificate 

of  deposit,  which,  together  with  the  said  note,  your  commis^ 
sioner  herewith  returns. 

Your  commissioner  further  reports  that  he  gave  bond  in  the 

penalty  of dollars  with as  his  security,  as  required 

by  said  decree;  that  he  herewith  returns  copies  of  the  notices 
of  sale  as  published  and  posted  as  above  stated. 

All  of  which  is  respectfully  submitted. 

P Q , 

Special  Commissioner. 
Dated,  this  ■ day  of  ■ ,  19 — . 
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CHAPTER  L. 

EXCEPTIONS. 

Sec.  1128.  To  an  answer  for  insufficiency. 

Sec.  1129.  To  an  answer  for  impertinence  and  scandal. 

Sec.  1130.  To  the  report  of  a  commissioner  in  chancery. 

Sec.  1131.  To  a  special  commissioner's  sale. 

Sec.  1132.  To  the  report  of  a  commissioner  assigning  dower. 

Sec.  1133.  To  the  report  of  commissioners  making  partition  of  real  estate. 

Sec.  1134.  To  the  sufficiency  of  an  attachment  bond. 

No.  308. 

§1128.     To  an  answer  for  insufficiency. 

James  Willis,  by  his  next  friend,  etc., 

vs.  }■    In  Chancery. 

Edward  and  William  Willis. 

Pending  in  the Court  of County,  State  of * 

Exceptions  taken  by  the  said  complainant  to  the  joint  an- 
swer of  the  said  defendants  to  his  bill  of  complaint  in  this 
cause. 

First.  Eor  that  the  said  defendants  have  not,  according  to 
the  best  of  their  information,  knowledge  and  belief,  set  forth 
and  discovered  in  their  said  answer,  whether  the  said  testator, 
Thomas  A.,  in  the  complainant's  said  bill  named,  duly  made 
and  executed  such  last  will  and  testament  in  writing,  of  such 
date,  and  of  such  purport  and  effect  as  in  said  bill  mentioned, 
etc.  (Pursuing  the  words  of  such  interrogatories  of  the  hill 
as  are  not  sufficiently  answered.) 

Second.  Eor  that  the  said  defendants  have  not,  according 
to  the  best  of  their  knowledge,  information  and  belief,  set 
fortti  and  answered  whether  the  said  complainant  hath  or  hath 
not,  by  his  father  and  next  friend,  applied  to  the  said  defend- 
ant, etc.,  or  how  otherwise. 
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In  all  which  particulars  the  complainant  is  advised  that  the 
answer  of  the  defendant  is  altogether  evasive,  imperfect,  and 
insufficient.  Wherefore,  said  complainant  doth  except  thereto, 
and  prays  that  the  defendants  may  be  compelled  to  amend  the 
same,  and  to  put  in  a  full  and  sufficient  answer  to  the  com- 
plainant's bill. 

S.  S., 
Solicitor  for  the  Plaintiff.^ 


'No.  309. 
§1129.     To  an  answer  for  impertinence  and  scandal. 

(As  indicated  in  No.  308  to  the  *  and  then  as  follows:) 

Exceptions  taken  by  A.  B.,  the  complainant,  to  the  answer 
(or  separate  answer)  of  C.  D.,  the  defendant  (or  one  of  the  de- 
fendants) in  this  cause,  for  impertinence  and  scandal. 

[First  Exception :  Eor  that  the  said  answer,  beginning  with 
the  words  "  then  being,"  in  the  first  line  on  the  second  page 
thereof,  to  and  including  the  words  "  this  defendant,"  in  the 
seventh  line  on  the  third  page  thereof,  is  impertinent,  and 
ought  to  be  expunged. 

Second  Exception:  Eor  that  said  answer,  commencing  in 
the  fourth  line  on  the  fifth  page  thereof  with  the  words  fol- 
lowing, to-wit :  "  That  at  the  commencement  of  the  said  part- 
nership," and  ending  on  the  ninth  line  of  the  sixth  page  thereof 
with  the  words  "  discounted  at  the  said  bank,"  is  scandalous 
and  impertinent,  and  ought  to  be  expunged. 

In  all  which  particulars  the  complainant  humbly  insists  that 
said  answer  is  irrelevant,  imj)ertinent  and  scandalous :  where- 
fore said  complainant  excepts  thereto,  and  humbly  prays  that 
the  impertinence  and  scandal  of  the  said  answer  excepted  to  as 
aforesaid  may  be  expunged,  with  costs. 

B^_  F B , 


Solicitor  for  the  Complainant. 


1  The  foregoing  form  is  taken 
from  Barton's  Suit  in  Equity,  105. 
See  ante,  see.  414. 
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No.  310. 
§1130.     To  the  report  of  a  commissioner  in  chancery. 

(After  the  style  of  the  cause  and  the  court  in  which  it  is 
pending  proceed  as  follows:) 

Exceptions  taken  by  E.  F.,  one  of  the  above  named  defend- 
ants, to  the  report  of  Commissioner  J.  M.  A.,  to  whom  this 

cause  was  referred  by  decree  made  herein  on  the  day  of 

,  19 — ,  and  which  report  bears  date  on  the  day  of 

First  Exception :  For  that  said  commissioner  (here  set  forth 
specifically  the  grounds  of  the  exception). 

Second  Exception :  For  that  the  said  commissioner  (here 
set  forth  specifically  the  ground  of  the  second  exception,  and 
continue  until  all  exceptions  are  taken). 

Wherefore  the  said  defendant  doth  except  to  the  said  report 
of  the  said  commissioner  and  prays  that  his  said  exceptions  may 
be  sustained,  that  the  said  report  may  be  corrected  in  the  man- 
ner indicated  by  said  exceptions  (or  that  the  said  report  may 
he  recommitted,  or  whatever  is  necessary  to  he  done  to  meet  the 
purposes  of  the  exceptions). 

W H , 

Solicitor  for  the  Defendant.' 


No.  311. 
§1131.     To  a  special  commissioner's  sale. 

(After  the  style  of  the  cause  and  the  court  in  which  it  is 
pending,  proceed  as  follows:) 

Exceptions  taken  by  the  defendant  to  the  sale  made  in  the 
above  cause  by  E F ,  special  commissioner. 

The  defendant,  C D ,  excepts  to  the  sale  of  the  real 

estate  made  on  the day  of ,  19 — ,  by  E F , 

special  commissioner,  upon  the  following  grounds  :* 

2  See  Bart.    Suit  in   Eq.   124;   Tyler's  Mit.  Eq.  PI.  and  Pr.  642. 
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First.  Because  (here  set  forth  the  first  ground). 

Second.  Because  (here  set  for  the  second  ground,  and  con- 
tinue until  all  the  grounds  of  exception  are  set  forth). 

Wherefore  the  said  defendant  prays  that  his  said  exceptions 
may  be  sustained ;  that  the  said  sale  may  be  set  aside ;  and  that 
the  property  may  be  resold  under  the  decree  of  sale  entered  in 
this  cause. 

(And  if  it  is  desired  to  have  the  property  sold  in  separate 
lots  instead  of  as  a  whole,  and  the  decree  does  not  so  provide, 
and  the  commissioner  has  failed  to  do  so,  though  it  is  his  duty 
so  to  do  in  the  absence  of  special  directions,  ash  the  court  for 
specific  directions  as  to  the  mode  of  sale.) 

C D , 

By  Counsel. 

J F—  E , 

Solicitor  for  the  Defendant. 


No.  312. 
§1132.     To  the  report  of  a  commissioner  assigning  dower. 

(Here  proceed  as  in  No.  311,  mutatis  mutandis,  down  to  the 
asterisTc  *.^ 

First.  Because  the"  assignment  of  dower  is  not  made  by 
proper  metes  and  bounds. 

Second.  Because  the  said  commissioners  were  not  sworn  as 
required  by  the  decree  appointing  them. 

Third.  Because  (here  set  forth  any  other  ground). 

Wherefore  the  said  defendant  prays  that  her  said  exceptions 
may  be  sustained ;  that  said  dower  may  be  assigned  by  proper 
metes  and  bounds;  and  that  the  said  assignment  may,  in  all 
respects,  be  made  as  required  by  the  decree  directing  the  as- 
signment, and  as  the  law  in  such  case  provides. 

C D , 

By  Counsel. 

H r U , 

Solicitor. 
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JSTo.  313. 

§1133.     To  the  report  of  commissioners  making  partition  of  real 
estate. 

(As  in  No.  311,  mutatis  mutandis,  to  the  *,  and  then  proceed 
as  follows:) 

First.  Because  the  said  commissioners,  in  making  their  said 

report,  did  not  assign  to  the  defendant  J H his  equal 

one th  part  of  said  real  estate. 

Second.  Because  the  said  commissioners  allotted  to  the  de- 
fendant E r more  than  his  equal  one  th  part  of 

the  premises  to  be  partitioned. 

In  support  of  these  exceptions  the  defendant  here  files  the 

affidavits  of  L M and  W P ;  wherefore  the 

defendant  excepts  to  the  report  of  the  commissioners  in  the 
above  cause,  and  prays  that  his  said  exceptions  may  be  sus- 
tained; that  the  said  commissioners  be  required  to  make  other 
and  correct  partition  of  said  real  estate,  according  to  the  decree 
appointing  them;  that  they  be  specially  instructed  to  so  make 

partition  that  the  exceptor  shall  receive  his  equal  one  ^th 

part  of  the  premises  to  be  partitioned. 

J.  H., 


By  Counsel. 


H S- 


Solicitor  for  J — —  H- 


No.  314. 
§1134.     To  the  sufficiency  of  an  attachment  hond. 

(After  the  style  of  the  cause  and  the  court  in  which  it  is 
pending,  proceed  as  follows:) 

Exceptions  taken  by  the  defendant  to  the  attachment  bond 
filed  in  the  above  cause. 

The  defendant  excepts  to  the  bond  executed  by  the  plaintiff 
as  principal  and  W C L and  L M as 
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his  sureties,  bearing  date  on  the  day  of  ,  19 — ,  and 

upon  which  possession  was  taken  of  the  property  levied  on  in 
this  cause: 

First.  Because  (here  set  forth  the  ground  of  exception) . 

Second.  Because  (here  set  forth  the  further  ground  of  ex- 
ception until  the  exceptions  are  all  taken). 

Wherefore  the  defendant  prays  that  his  said  exceptions  may 
be  sustained ;  that  the  plaintiff  be  required  to  give  a  good  and 
sufficient  bond  within  a  reasonable  time,  as  the  court  shall  in 
its  discretion  direct;  and  in  default  thereof  that  the  property 
attached  herein  be  returned  to  the  possession  of  this  defendant. 

C B-^, 

By  Counsel.^ 

J L K , 


Solicitor  for  the  Defendant. 
3  See    Code    (W.    Va.),    Ch.    106,  sec.  6. 
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CHAPTER  LI. 

ORDERS  AND   DECREES. 

Sec.  1135.     Striking  plea  in  abatement  from  the  record. 

Sec.  1136.     Setting  plea  down  for  argument. 

See.  1137.     Holding  plea  in  abatement  insufficient  upon  argument. 

Sec.  1138.     Referring  cause  to  a  commissioner  to  take  an  account  in  a  suit 

against  the  estate  of  a  decedent. 
Sec.  1139.     Referring  cause   to   a   commissioner  to   take   an  account   in    a 

creditors'  suit  to  enforce  judgment  liens. 
Sec.  1140.     Referring  cause  to  a  commissioner  in  a  suit  to  surcharge  and 

falsify  the  settlement  of  the  accounts  of  a  fiduciary. 
Sec.   1141.     Amending  bill  before  appearance  by  the  defendant. 
Sec.   1142.     Allowing  bill  to  be  amended  after  an  appearance  and  demurrer. 
Sec.  1143.     Allowing  bill  to  be  amended  after  answer  filed  by  the  defendant. 
Sec.   1144.     Allowing  bill   to   be   amended  by  adding  new  parties,   and  re- 
manding cause  to  rules  for  that  purpose. 
Sec.   1145.     Allowing  bill  to  be  amended  to  conform  to  the  proofs  and  with- 
out prejudice  to  an  injunction  issued  in  the  cause. 
Sec.   1146.     Allowing  the  return  on  a  summons  to  be  amended. 
Sec.   1147..-  Allowing  an  answer  to  be  amended. 
Sec.  1148.     Entering  motion  to  quash  an  attachment,  and   overruling  the 

same. 
Sec.   1149.     Entering  motion  to  quash  an  attachment  and  sustaining  said 

motion. 
See.   1150.     Filing  plea  in  abatement  of  an  attachment. 
Sec.   1151.     For  specific  personal  property  embodying  an  order  of  sale  under 

the  laws  of  Virginia. 
Sec.  1152.     Filing  petition   of  third  party  making  claim  to   the  property 

attached  or  to  some  interest  therein. 
Making  up  issue  on  petition  of  intervention  in  attachment. 
Making  up  issue  under  the  statute  of  West  Virginia  on  plea  in 

abatement  of  an  attachment. 
Hearing  cause  on  intervention  and  garnishment  in  attachmenU 
Of   sale   of  personal   property   upon   attachment   and   order   of 

publication. 
Of  sale  of  real  estate  upon  attachment  and  order  of  publication. 
The  sale  of  real  estate  upon  an  attachment  in  a  suit  wherein 

the  defendant  has  appeared. 
Sec.  1159.     For  sale  of  personal  estate  upon  attachment  in  a  suit  to  which 

the  defendant  has  appeared. 


See. 

1153. 

Sec. 

1154. 

Sec. 

1155. 

Sec. 

1156. 

See. 

1157. 

Sec. 

1158. 

Sec. 

1160. 

Sec. 

1161. 

Sec. 

1162. 

Sec. 

1163. 

Sec. 

1164. 

Sec. 

1165. 
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For  the  sale  of  property  under  attachment  that  is  perishable  or 

expensive  to  keep. 
Confirming  sale  under  an  attachment. 
Annulling  marriage. 

Tendering  answer  and  asking  leave  to  file  the  same. 
Filing  answer  and  noting  exceptions  thereto. 
Referring   answer   to    a    commissioner   to   expunge   scandalous 
matter. 
See.   1166.     Adjudging  answer  insufficient  and  directing  further  answer  to 
be  filed. 
Filing  answer  and  general  replication  thereto. 
Granting   permission   to   guardian  to   submit   to   arbitration   a, 

matter  relating  to  his  ward's  estate. 
Submitting  cause  to  arbitration  and  making  the  same  a  rule  of 

court. 
Filing  award  of  arbitrators,  making  allowances  to  them  and 

directing  summons  to  show  cause  against  said  report. 
Entering  up  award  as  the  decree  of  the  court. 
Of  attachment  for  contempt  of  court. 
Finding  against  intervener  in  an  attachment  suit. 
For  sale  of  property  attached  when  debt  is  not  due. 
Against  garnishee  in  an  attachment  suit. 
Overruling  defendant's  exceptions  to  an  attachment  bond. 
Sustaining  defendant's   exception  to  an  attachment  bond. 
Dismissing  bill  without  prejudice. 
Sustaining  exceptions  to  forthcoming  bond  in  attachment  suit 

and  requiring  officer  to  obtain  a  good  bond. 
Cancelling  an  instrument  as  a  cloud  upon  title  to  real  estate. 
Cancellation  or  rescission   of  an   instrument  on  the  ground  of 
fraud. 
Sec.   1182.     Cancellation  or  rescission  of  an  instrument  on  the  ground  of 

infancy. 
Sec.  1183.     Cancellation  or  rescission  of  a  writing  because  of  the  plaintiff's 

insanity. 
See.   1184.     Authorizing  sale   of  church   property. 
Sec.   1184a.  Overruling  demurrer  to  bill  and  giving  rule  to  answer. 
See.  11846.  Sustaining  demurrer  to  bill  and  remanding  cause  to  rules  with 

leave  to  amend. 
Sec.  1185.     Suggesting  non-residence   of  plaintiff  and  demanding  security 

for  costs. 
Sec.  1186.     Of   divorce   a    mensa   et   thoro,   where  the   defendant  has  not 

appeared. 
Sec.  1187.     Of  divorce  a  mensa  et  thoro  for  alimony,  where  the  defendant 

has  appeared. 
Sec.  1188.     Of   divorce   a   vinculo    matrimonii    and    awarding   custody    of 

children. 
Sec.   1189.     Of  divorce  a  vinculo  matrimonii  and  for  alimony. 
Sec.  1190.     Of  a   divorce  a  vinculo  matrimonii  after   a  former  divorce  a 
mensa  et  thoro. 


Sec. 

1167. 

See. 

1168. 

Sec. 

1169. 

Sec. 

1170. 

Sec. 

1171. 

Sec. 

1172. 

Sec. 

1173. 

Sec. 

1174. 

Sec. 

1175. 

See. 

1176. 

Sec. 

1177. 

Sec. 

1178. 

Sec. 

1179. 

See. 

1180. 

Sec. 

1181. 

Sec. 

1201. 

Sec. 

1202. 

See. 

1203. 

Sec, 

1204. 
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Sec.   1191.     Of  divorce  granted  on  answer  in  nature  of  cross-bill  setting  up 

claim  to  affirmative  relief. 
Sec.   1192.     Refusing  a  divorce  to  the  plaintiff,  and  to  the  defendant  on  an 

answer  in  the  nature  of  a  cross-bill. 
Sec.   1193.     Directing  payment   of  temporary   alimony   to   the   plaintiff   in 

term  time. 
See.   1194.     Directing  payment  of  temporary  alimony  to  the  defendant  in 

vacation. 
Sec.   1195.     Appointing  commissioners  to  assign  dower. 
Sec.   1196.     Confirming  report  of  commissioners  assigning  dower. 
See.   1197.     Directing  the  payment  of  a  gross   sum  in  lieu   of   dower. 
See.  1198.     Overruling  some  exceptions  to  commissioner's  report  and  sus- 
taining others. 
Sec.   1199.     Of  reference  for  the  settlement  of  executorial  and  administra- 
tion accounts. 
Sec.   1200.     Dismissing  bill  to  set  aside  deed  on  the  grounds  of  fraud  and 
undue  influence. 
Setting  aside  fraudulent  conveyance  in  favor  of  creditors. 
For  distribution  of  personal   estate  by  administrator  or  exec- 
utor. 
Foreclosure  of  mortgages  by  sale  of  the  premises. 
For  an  account  of  rents   and  profits  under  bill   for  equity  of 
redemption. 
Sec.   1205.     Referring    cause    on    guardian's   bill    to    sell    real    estate   to    a 

commissioner  in  chancery. 
Sec.   1206.     Confirming    commissioner's    report    and    directing    sale    of    in- 
fant's lands. 
Sec.   1207.     Upon  guardian's  petition  to  sell  real  estate  of  infant,  hearing 

evidence  and  authorizing  sale  thereof. 
Sec.   1208.     Confirming   sale   of   infant's  land  and   directing  investment  of 

proceeds    of   sale. 
Sec.   1209.     Entering   rule   against  purchaser   at   judicial    sale   for   failure 

to  comply  with  his  purchase. 
Sec.  1210.     Overruling  exceptions  to  commissioner's  report  of   sale   of   in- 
fant's land,  and  requiring  purchaser  to  comply  with  terms  of 
sale. 
Sec.   1211.     Awarding   an   injunction   by   a   judge   in  vacation   to   restrain 

the  commission  of  waste. 
Sec.   1212.     Awarding  an   injunction  by  the  court  in   term   time  to   judg- 
ments at  law. 
Awarding   injunction   in   vacation   without  bond. 
For  an  injunction  against  a  corporation. 

Made  in  vacation  overrruling  motion  to  dissolve  an  injunction. 
Made   in  vacation   dissolving  an   injunction. 
Made  in  term   time  overruling  motion  to  dissolve   injunction. 
Made  in   term  time,   dissolving  an   injunction   and   dismissing 
the  bill. 
Sec.  1219.     Dissolving   injunction   to   an   action  at  law,   and  setting  aside 
a  confession  of  judgment. 


Sec. 

1213. 

Sec. 

1214. 

Sec. 

1215. 

Sec. 

1216. 

Sec. 

1217. 

Sec. 

1218. 
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See.  1220. 

See.  1221. 

Sec.  1222. 

Sec.  1223. 

Sec.  1224. 

Sec.  1225. 

Sec.  1226. 

Sec.  1227. 

Sec.  1228. 

Sec.  1229. 

Sec.  1230. 

Sec.  1231. 

Sec.  1232. 

Sec.  1233. 


Sec.  1234. 

See.  1235. 

See.  1236. 

See.  1237. 

Sec.  1238. 

See.  1239. 

See.  1240. 

See.  1241. 

See.  1242. 

See.  1243. 

Sec.  1244. 

Sec.  1245. 


Perpetuating  an  injunction  to  a  trust  sale. 

Dissolving   injunction  and   discharging  receiver. 

Dissolving  injunction  unless  new  bond  be  given. 

Directing  issue  out  of  eluincery. 

Directing  an  issue  devisavit  vel  non. 

Enforcing  mechanics'  lien. 

Enforcing  vendor's  lien. 

Setting  up  lost  instrument  and  entering  decree  thereon. 

Declaring  a  deed  to  be  a  mortgage. 

Authorizing  mortgage  on  lands  of  infant  by  his  guardian. 

Confirming   report    of   guardian    as    to    borrowing   money   and 

authorizing  the  execution  of  a  mortgage. 
Appointing    commissioners    to   make  partition   of  real   estate, 

and  directing  manner  of  partition. 
Confirming    report   of    commissioners    in   making   partition   of 

the  real  estate. 
ConJirming  commissioner's  report  in  creditors'  suit  to  enforce 

judgment  liens,  and  appointing  special  commissioner  to  sell 

land. 
Filing  cross-bill  and  appointing  receiver,  as  therein  prayed  for. 
Appointing  receiver  to  rent  real  estate. 
Appointing  receiver  in  vacation  —  general  form. 
Of  sale  in  a   suit  where  the  property  of  principal  and  surety 

may  be  sold. 
Of  sale  against  lands  of  decedent. 
For  the  specific  performance  of  a  contract  for  the  sale  of  real 

estate. 
For  specific  performance  after  the  writing  nas  been  reformed. 
Upon  the  verdict  of  a  jury  upon  an  issue  out  of  chancery. 
Upon  verdict  of  jury  devisavit  vel  non  finding  for  the  will. 
Upon  verdict   of   jury   on   an   issue   devisavit   vel  non    finding 

against  the  will. 
Setting  up  a  lost  will. 
For  the  construction  of  a  will. 


Wo.  315. 


§1135.     Striking  plea  in  abatement  from  the  record. 

A B- 

In  ChanccTy. 


C- 


vs. 
-D- 


*This  day  the  plaintiff  moved  the  court  to  strike  from  the 
record  of  this  cause  the  plea  in  abatement  iiled  therein  at 
rules,  which  motion  is  set  down  for  argument ;  and  the  matters 
of  law  arising  thereon  being  argued  by  counsel   and   consid- 
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ered  by  the  court,  said  motion  is  hereby  sustained  and  said 
plea  stricken  from  the  record  o/  this  cause,  as  constituting  no 
defense  thereto.  "^ 


No.  316. 
§1136.     Setting  plea  down  for  argument. 

(After  the  caption ^  as  in  No.  315,  to  the  *.) 

Upon  motion  of  the  plaintiff  (or  defendant,  as  the  case  may 
he)  the  defendant's  plea  in  bar  filed  in  this  cause  is  here  set 
down  for  argument. '^ 


No.  317. 
|1137.     Holding  plea  in  abatement  insufficient  upon  argpunent. 

(As  in  No.  315  to  the  *.) 

The  matters  of  law  arising  upon  the  argument  as  to  the  plea 
in  abatement  filed  in  this  cause  having  been  by  the  court  duly 
considered,  it  is  hereby  adjudged,  ordered  and  decreed  that 
said  plea  be  and  the  same  is  hereby  taken  and  held  as  insuffi- 
cient to  constitute  any  defense  to  the  plaintiff's  bill,  and  that 
said  plea  be  and  the  same  is  hereby  overruled.^ 

i  Ante,  sec.  293.  this  plea  froni  the  cause,  which  was 

This  form   ia   based  upon  the   de-  done,  and  the  action  of  the  court  in 

cision  of  the  court   in   Simpson  vs.  thus   disposing  of  tlie  plea  was   af- 

Edmiston,  23  W.  Va.   675.     In  this  firmed  on  appeal, 

case  a  plea  in  abatement  was  filed  2  See  ante,  sea.  392. 

after  a  decree  nisi,  when  it  was  too  3  That    the    sufficiency    of    a    plea 

late  under  the  statute  to  file  «  plea  is  determined  by  setting  same  down 

in   abatement.      The   plaintiff   after-  for  argument,  see  ante,  sec.  392. 
wards    moved    the    court    to    strike 
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No.  318. 

§1138.     Referring  cause  to  a  commissioner  to  take  an  account  in 
a  suit  agpainst  the  estate  of  a  decedent. 

A — —  B ,  who  sues  on  behalf  of  himself 

and   all  other  creditors   of  J K , 

deceased,  iln  Chancery. 

vs. 
C D and  others. 

This  cause  came  on  this  day  to  be  heard  upon  the  process  duly 
served  upon  the  defendants ;  upon  the  bill  regularly  filed  at 
rules,  the  decree  nisi  thereon,  and  taken  for  confessed  and  set 
for   hearing    at   rules   by    the    plaintiff    as   to   the    defendants 

C — —  D and  E F ;  upon  the  separate  answer  of 

Gr — ■ —  H ,  administrator  of  J K ,  deceased,  and 

general  replication  thereto ;  upon  the  answer  of  M JST , 

guardian  ad  litem  of  the  infant  defendants  L K and 

P K ,  and  general  replication  thereto ;  upon  the  depo- 
sitions on  behalf  of  the  plaintiff  taken  and  filed  in  the  cause; 
and  was  argued  by  counsel.* 

Upon  consideration  of  all  which  it  is  adjudged,  ordered  and 
decreed  that  this  cause  be  and  the  same  is  hereby  referred  to 

T ]Sr ,  one  of  the  commissioners  in  chancery  of  this 

court,  to  take,  state  and  report  an  account,  showing," 

First,  what  personal  estate  the  said  J K ovmed  at 

the  time  of  his  death,  the  character  and  value  thereof. 

Second,  what  disposition,  if  any,  was  made  of  said  personal 

estate  by  the  defendant  G H ,  administrator  of  J 

K ,  deceased,  and  how  much,  if  any,  of  said  personal  es- 
tate, is  now  in  the  hands  of  said  G H as  administra- 
tor, available  for  the  payment  of  any  debts  owing  from  the 
estate  of  said  J — ■ —  K ,  deceased. 

Third,  a  settlement  of  the  administration  of  the  estate  of  said 
decedent  by  said  G H — — ,  his  administrator. 

Fourth,  what  debts  said  J K — —  owed  at  the  time  of 

his  death,  to  whom  they  are  payable,  their  nature,  and  their 
respective  amounts  and  priorities. 
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Fifth,  what  real  Qstate  was  owned  by  the  said  J K 

at  the  time  of  his  death,  its  quantity,  description  and  location. 

Sixth,  and  such  other  matters  as  any  party  in  interest  may 
require,  the  same  being  pertinent,  or  such  other  matters  as  said 
commissioner  himself  may  deem  pertinent,  whether  so  request- 
ed or  not. 

But  before  proceeding  to  take  said  account  the  said  commis- 
sioner is  hereby  directed  to  see  that  the  Clerk  of  the  Circuit 
Court  of  this  county  shall  publish  the  notice  to  creditors  of  said 
decedent  as  required  by  Ch.  86,  sec.  8,  of  the  Code  of  West 
Virginia,*  and  fsaid  commissioner  shall  give  notice  :j;to  all 
the  parties  to  this  suit  of  the  time  and  place  of  taking  the  said 

account  by  publication  thereof  for  ,  in  some  newspaper 

published  in  this  county,  or  by  personal  service  of  such  notice 
on  the  parties  or  their  counsel. 

And  what  the  said  commissioner  shall  do  under  this  decree 
he  shall  report  to  the  next  term  of  this  court,  until  which  time 
this  cause  is  continued. 


No.  319. 

§1139.     Referring  cause  to  a  commissioner  to  take  an  account  in  a 
creditors'  suit  to  enforce  judgment  liens. 

(After  the  title  and  proper  recitals,  as  indicated  in  No. 
318  to  the  °.) 

First,  all  the  real  estate   owned  by   the   judgment   debtor, 

C D — — ,  where  situate,  its  description  and  the  quantity 

thereof. 

Second,  the  liens  upon  said  real  estate,  by  whom  held,  their 
respective  amounts  and  priorities. 

*  See  ante,  sec.  599.  is  here  inserted  as  part  of  the  form 

This  part  of  the  decree  directing  as  a  suggestion  to  be  embodied  in 

the   commissioner   to    see   that   the  decrees    of   this    character,   that    so 

clerk  publish  the  notice  to  the  credi-  essential  a  step  in  such  a  case  may 

tors  of  the  decedent  ia  not  required  not  be  omitted,  so  that  possible  de- 

by  the  statute,  as  it  is  one  of  the  lay  and  error  may  thus  more  likely 

official   duties  of  the  clerk;   but  it  be  avoided. 
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Thirds  whether  said  real  estate  will  in  five  years  rent  for  a 
sufficient  sum  to  pay  off  and  discharge  said  liens  and  the  costs 
of  this  suit. 

Fourth,  and  such  other  matters  as  any  party  in  interest  may 
require,  the  same  being  pertinent,  or  such  other  matters  as  said 
commissioner  himself  may  deem  pertinent  whether  so  required 
or  not. 

But  before  proceeding  to  take  said  account,  the  said  com- 
missioners shall  publish  the  notice  to  lienholders  as  required 
by  Ch.  139,  sec.  7,  of  the  Code  of  West  Virginia  and  (con- 
clude as  in  No.  SI 8  from  {he  j-.)^ 


1^0.  320. 

§1140.  Referring  cause  to  a  commissioner  in  a  suit  to  surcliarge 
and  falsify  the  settlement  of  the  accounts  of  a  fidu- 
ciary. 

(After  the  style  of  the  suit,  and  the  recital  of  the  matters 
upon  which  the  cause  is  heard.) 

Upon  consideration  of  all  which  the  court  is  of  opinion  to 

and  doth  hereby  refer  this  cause  to  J C W ,  one 

of  the  commissioners  in  chancery  of  this  court,  to  take  an  ac- 
count and  report  upon  the  following  matters : 

First,  any  and  all  omissions  committed  and  made  by  E 

r ,  administrator  of  C D ,  deceased,  in  his  settle- 

m.ent  of  the  estate  of  said  decedent,  treating  such  settlement 
as  prima  facie  correct  as  to  all  matters  embodied  in  it,  except 
such  as  may  be  specifically  pointed  out  and  proved  to  be  er- 
roneous. 

Second,  whether  the  specific  items  mentioned  in  the  plain- 
tiff's bill  as  personal  property  belonging  to  the  estate  of  C 

D ,   deceased,   did  belong  to  said  estate,  if  so,   are  such 

items  properly  chargeable  to  said  E E ,  as  the  per- 
sonal representative. 

5  See  the  ease  of  Neely  vs.  Jones,  16  W.  Va.,  pp.  628,  629. 
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Third,  (Here  set  out  any  other  matter  to  he  reported  upon, 
until  the  scope  of  the  inquiry  is  covered). 

But  before  proceeding  to  take  said  account  said  commis- 
sioner shall  give  notice  (conclude  as  in  No.  SI 8  from  the  X)-" 


No.   321. 

§1141.     Amending  bill  before  appearance  by  the  defendant. 

(After  the  title  of  the  cause.) 
'  This  day,  before  any  appearance  by  the  defendant,  the  plain- 
tiff amends  his  bill  at  bar  in  several  important  particulars  as 
shovs^n   by  the   amendments   themselves   on  a   separate    paper, 
marked  "  Amendments  to  Bill."  ^ 


No.  322. 

§1142.     Allowing  bill  to  be  amended  after  an  appearance  and 
demurrer. 

(After  the  title  to  the  cause.) 
This  day  the  defendant   filed  a  demurrer  to  the  plaintiff's 
bill  vsrhich  demurrer  is  here  set  down  for  argument;  and  the 

c  This   form   is  founded  upon  the  The  defendant  may  be  advised  that 

principles    announced    and    proceed-  the  plaintiflF  has  no  case  upon  orig- 

ings  had  in  Seabright  vs.  Seabright,  inal   bill,   and   indeed    such   may   be 

28      W.      Va.      412;      Radford      vs.  the   case,   and    that  the  bill    cannot 

Fowlkes,   85  Va.   820,   8   S.   E.   Rep.  be   cured    by   amendment,    unless   it 

817;   Leach  vs.  Buckner,  19  W.  Va.  introduce  a  new  cause  of  action ;  and 

36;   Corbin  vs.  Mills,  19  Gratt.  438,  hence   the    defendant    need   not.    for 

456;    see    also    Sands'    Suit    in    Eq.  that  very  reason,  appear  to  the  suit. 

520,  521.  It  is  suggested  that  when  the  plnin- 

'  As  we  have  seen,  ante,  sec.  320,  tiff  amends  his  bill,  he  should  do  so 

the  plaintiff  may  amend  his  bill  be-  without  destroying  its  original  iden- 

fore  an  appearance  by  the  defend-  tity.     But  while  this   is   suggested 

ant  as  matter  of  right.     But  in  fair-  as  being  the  proper  coure,  it  is  not 

ness    to    the    defendant    the    record  at  all  necessary  that  the  amendment 

should  show  the  manner  and  extent  be  made  after  the  form  given  above. 

of  the  amendment.     An  appearance  See  anfr,  sees.  333,  335.  where  it  is 

in   the   sense  in   which   the   term   is  shown    that    an    amendment    before 

here  used   means  to  offer  some  sort  appearance    may    be    made    in    any 

of  defense,  as  by  demurrer,  plea,  etc.  manner  desired  by  the  pleader. 
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matters  of  law  arising  thereon  being  argued  by  counsel  and.  con- 
sidered by  the  court,  the  said  demurrer  is  hereby  sustained, 
and  said  bill  adjudged  not  to  be  sufficient  in  law." 

And  thereupon  the  plaintiff  moved  the  court  for  leave  to 
amend  his  bill  of  complaint;  and  the  court  being  of  opinion 
that  the  insufficiency  of  the  bill  is  such  as  may  be  relieved 
by  amendment,  the  plaintiff  hath  leave  to  amend  his  said  bill, 
but  *  such  amendment  to  be  made  on  a  separate  paper  or  in 
such  manner  as  to  show  in  what  particulars  the  said  bill  is 
amended.* 


No.   323. 

§1143.     Allowing  bill  to  be  amended  after  answer  filed  by  the 
defendant. 

(After  title  of  the  cause.) 
This  day  the  defendant  tendered  and  filed  his  answer  to  the 
plaintiff's  bill  of  complaint;  °  whereupon  the  plaintiff  moved 
the  court  for  leave  to  amend  his  said  bill,  and  the  court  hav- 
ing read  and  considered  said  bill  and  the  answer  thereto,  is  of 
opinion  that  said  amendment  is  necessary  and  proper.  The 
plaintiff  therefore,  hath  leave  to  amend  his  said  bill,  but  (conr 
elude  as  in  No.  322  from  the  *./ 


No.   324. 

§1144.     Allowing  bill  to  be  amended  by  adding  new  parties,  and 
remanding  cause  to  rules  for  that  purpose. 

(As  in  No.  322,  to  Ihe  ",  and  then  continue  as  follows:) 
And  thereupon  the  plaintiff  moved  the  court  for  leave  to 

8  See  ante,  sec.  335  as  to  the  man-      bill  should  be  made  after  appearance 
ner  in  which  an  amendment  to  the      by  the  defendant. 

»  See  ante,  sec.  335. 
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amend  his  bill  by  making  G — —  11  and  L K , 

parties  defendant  thereto.     And  it  appearing  to  the  court  that 

said  G H and  L K are  necessary  parties  to 

this  suit  in  order  to  a  full  determination  of  the  matters  in 
controversy  involved  therein,  it  is  therefore  adjudged,  ordered 
and  decreed  that  the  plaintiff  be  and  he  is  hereby  permitted  to 

amend  his  said  bill  so  as  to  make  G^ H and  L 

K parties  defendant  thereto.     And  upon  further  motion 

of  the  plaintiff  this  cause  is  hereby  remanded  to  rules,  to  amend 
said  bill  in  the  manner  hereinbefore  indicated,  and  sue  out 
process  summoning  said  new  parties  to  be  made  thereto,  to 
answer  the  same.^" 


JSTo.   325. 

§1145.     Allowing  bill  to  be  amended  to  conform  to  the  proofs  and 
without  prejudice  to  an  injunction  issued  in  the  cause. 

(After  the  style  of  the  cause.) 
This  cause  came  on  this  day  to  be  heard  upon  the  bill  and  its 
exhibits;  upon  the  defendant's  answer  with  general  replication 
thereto;  upon  the  depositions  on  behalf  of  the  plaintiff  taken 
and  filed  in  the  cause,  and  was  argued  by  counsel.  Thereupon 
the  plaintiff  asked  leave  of  the  court  to  amend  his  bill  of  com- 
plaint filed  herein  at  bar,  so  that  the  same  may  conform  to  the 
proofs  already  taken  in  this  cause.     It  is,  therefore,  on  motion 

of  I H C ,   Esquire,   solicitor  for   complainant, 

adjudged,  ordered  and  decreed  that  the  plaintiff  have  leave  to 
amend  now  here  at  bar,  his  said  bill  of  complaint,  so  that  the 
same  will  conform  to  the  proofs  of  adultery  already  taken 
herein,  and  which  amendment  is  shown  on  a  separate 
paper  from  said  bill,  marked  "  Amendment  fo  Bill,"  and  filed 
in  the  papers  of  this  cause.  And  on  motion  of  the  defendant 
this  cause  is  continued,  to  enable  him  to  take  further 
proofs  in  order  to  meet  the   allegation  of  adultery  as   shown 

10  See   ante,  see.   324. 
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by   said   bill   as   amended    in   the   manner   and   to   the   extent 
above  named. 

And  it  is  further  adjudged,  ordered  and  decreed  that  the 
proofs  already  taken  herein  be  retained,  and  that  the  amend- 
ment made  to  said  bill  under  fhis  order  allowed,  shall  be  with- 
out prejudice  to-  the  writ  of  injunction  already  issued  and 
served  in  this  cause.  ^'^ 


No.    326. 

§1146.     Allowing  the  return  on  a  summons  to  be  amended. 

(After  the  style  of  the  cause.) 
Upon  motion  of  the  plaintiff  by  his  counsel,  the  officer  serv- 
ing the  summons  to  commence  this  suit,  hath  leave  to  amend 
his  return  thereon  so  as  to  conform  to  the  facts  attending 
the  service  thereof;  but  to  be  made  in  such  manner  as  not  to 
mutilate  the  return  as  originally  indorsed  upon  said  sum- 
mons.^^ 


No.   327. 

§1147.     Allowing  an  answer  to  be  amended. 

(After  the  style  of  the  suit.) 
This  day  the  defendant  moved  the  court  for  leave  to  amend 
his  answer  heretofore  filed  in  this  cause,  by  adding  a  new  para- 
graph thereto,  on  page  — ■ —  thereof,  just  after  the  word 
" "  and  before  the  word  " "  as  shown  by  a  sepa- 
rate paper  marked  "  Proposed  amendments  to  answer,"  and 
filed  his  own  affidavit  in  support  of  said  motion.  And  the 
court  having  considered  said  affidavit,  answer  and  proposed 
amendment  thereto,  is  of  opinion  that  the  said  motion  ought 

n  This  form  is  adapted  from  the  12  See  ante,  sec.  31  as  to  the  right 

one   found   in   Green   vs.   Green,   26       to  amend  the  officer's   return  upon 
Mich.    437.     That   such   an   amend-       a   summons, 
ment    is    proper    in    the    courts    of 
the  Virginias,  see  ante,  sec.  551. 
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to  be,  and  the  same  is  hereby,  granted,  and  said  answer  per- 
mitted to  be  amended  in  the  particular  above  indicated,  which 
amendment  is  hereby  accordingly  made.^' 


No.   328. 

§1148.     Entering  motion  to  quash  an  attachment,  and  overruling 
the  same. 

(After  the  title  of  the  cause.) 
This  cause  came  on  this  day  to  be  heard  upon  the  affidavit 
for  an  attachment  filed  in  the  cause;  the  order  of  attachment 
issued  therein,  and  its  levy  upon  the  property  of  the  defendant, 
as  shown  by  the  officer's  return  upon  said  attachment ;  upon  the 
motion  of  the  defendant  to  quash  the  said  attachment,  and 
upon  argument  of  counsel  for  plaintiff  and  defendant  thereon. 
Upon  consideration  of  which  the  court  is  of  opinion  to,  and 
doth  hereby,  *  overrule  said  motion  to  quash  said  attachment.^* 


No.   329. 

§1149.     Entering  motion  to  quash  an  attachment  and  sustaining 
said  motion. 

(As  in  No.  328  to  the  *  and  then  proceed  as  follows:)  sus- 
tain said  motion,  and  said  attachment  is  hereby  quashed. 

And  upon  further  motion  of  the  defendant  it  is  ordered  that 
the  property  attached  and  seized  by  the  Sheriff  of  this  county, 
under  and  by  virtue  of  said  attachment,  be  restored  to  the  pos- 
session of  the  defendant.  And  it  is  adjudged,  ordered  and  de- 
creed that  the  defendant  do  recover  of  and  from  the  plaintiff 
his  costs  in  and  about  the  prosecution  of  his  suit  in  this  behalf 
expended.     (When  the  jurisdiction  of  the  court  depends  upon 

13  See  ante,  sees.   .343-347.  i*  See  Duiilap  vs.  Dillard,  77  Va. 

847. 
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the  validity  of  the  attachment,  and  it  is  quashed  and  no  further 
attachment  is  sued  out,  the  order  may  continue  as  follows:) 
And  the  jurisdiction  of  the  court  in  this  case  depending  upon 
the  maintenance  of  the  attachment,  and  the  plaintiff  declining 
to  take  out  further  attachment  herein,  but  relying  ujx)n  tlie 
sufficiency  of  the  attachment  heretofore  issued  in  this  cause,  it 
is  therefore  adjudged,  ordered  and  decreed,  that  the  plaintift''s 
bill  be  and  the  same  is  hereby  dismissed,  but  without  prejudice 
to  his  right  to  institute  another  suit  for  the  same  cause,  if  he 
shall  hereafter  so  desire.  It  is  also  adjudged,  ordered  and  de- 
creed that  the  plaintiff  do  pay  unto  the  defendant  his  costs  about 
his  defense  in  this  behalf  expended,  which  shall  include  a  stati- 
ute  fee  of doUars.^^ 


JSTo.   330. 

§1150.     riling  plea  in  abatement  of  an  attachment. 

(After  style  of  suit.) 
This  day  the  defendant  tendered  a  plea  in  abatement  of  the 
attachment  issued   in  this   cause  and   asked   leave  to   file  the 
same.     And  thereupon  the  said  plea  is  hereby  filed,  to  which 
plea  the  plaintiff  replies  generally.^' 


1^0.   331. 

§1151.     For  specific  personal  property  embodying^  an  order  of  sale 
nnder  the  laws  of  Virginia. 

(After  style  of  suit.) 
This  cause  came  on  this  day  to  be  heard  upon  the  bill  and 
its  exhibits;   upon  the  answer  of  the   defendant  and  general 

15  See  Capehart  vs.  Dowery,  10  W.  but  regularly  the  motion  should  go 

Va.   130.     In  this   case  the   motion  to  the  attachment  alone.  If  the  af- 

was  made  to  quash  not  only  the  at-  fldavit    be    insufficient    the    motion 

tachment,  but  also  the  affidavit  upon  must   prevail, 
which    the    attachment    was    based;  is  See  ante,  sec.  781. 
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replication  thereto;  upon  the  affidavit,  attachment,  levy  there- 
of, and  return  thereon  in  this  cause ;  upon  the  depositions  taken 
and  filed  herein  by  the  plaintiff  and  the  defendant ;  and  upon 
the  argument  of  counsel.  Upon  consideration  of  all  which 
it  is  adjudged,  ordered  and  decreed  that  the  said  plaintiff  is 
entitled  to  the  possession  of  the  following  described  personal 
property,  to-wit:  (Here  describe  the  property)  ;  and  that  he  is 
entitled  to  recover  against  the  said  C D ,  the  defend- 
ant, his  damages  sustained  by  reason  of  the  detention  of  said 
personal  property  hereinbefore  described,  the  sum  of dol- 
lars, and  his  costs  in  and  about  the  prosecution  of  his  suit  in 
this  behalf  expended.  It  is  therefore,  further  adjudged,  or- 
dered and  decreed  that  ,  the  officer  having  in  his  custody 

the  said  property,   torwit,    (Here   describe   the  same),  deliver 

the  same  to  the  said  plaintiff,  A B — ■ — ,  and  that  he  sell 

the  residue  of  the  estate  of  the  said  C D in  his  hands 

under  and  by  virtue  of  said  attachment,  to  pay  lie  said  sum 

of dollars  damages  as  aforesaid,  and  the  costs  of  this  suit, 

including  the  costs  of  such  sale,  which  he  shall  pay  out  of  the 
proceeds  thereof,  and  the  surphis,  if  any,  he  shall  pay  to  the 
said  C D ." 


No.   332. 

§1152.     Filing  petition  of  third  party  making  claim  to  the  prop- 
erty attached  or  to  some  interest  therein. 

(After  the  style  of  the  cause  to  the  *  as  in  No.  S15.) 

This  day  E — —  F ■  presented  to  the  court  his  ]x^tition, 

setting  forth  therein  a  claim  of  ownership  to  the  property  lev- 
ied on  by  virtue  of  the  attachment  sued  out  in  this  cause,  and 
the  court  having  read  and  considered  said  petition,  it  is  ad- 
judged, ordered  and  decreed  that  said  petition  be  and  the  same 
is  hereby  filed. ^* 

1'  See  ante,  sec.  793.  is  See  ante,  sec.   794. 
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:Nro.   333. 

§1153.     Making  up  issue  on  petition  of  intervention  in  attach- 
ment. 

(After  title  of  the  cause.) 
It  is  hereby  ordered  that  a  jury  be  duly  impaneled  to  try 

at  the  bar  of  this  court,  "  Whether  the  petitioner,  P li 

S — ■ — ,  has  any  lien  on  the  property,  or  any  of  it,  levied  ypon 
by  the  Sheriff  of  li — —  County,  under  the  attachment  sued 

out  by  W H S in  this  cause  against  the  estate 

of  L K — ■ —  D ."  "    And  on  the  trial  of  said  issue  be- 
fore the  jury  said  petitioner  shall  be  treated  as  the  plaintiff 

and  A B ,  the  plaintiff  in  the  suit,  as  the  defendant 

upon  the  trial  thereof. 


No.    334. 

§1154.     Making  up  issue  under  the  statute  of  West  Virginia  on 
plea  in  abatement  of  an  attachment. 

(After  title  of  the  cause.) 
This  cause  came  on  this  day  to  be  heard  upon  the  plaintiff's 
bill  and  exhibits;  the  affidavit  filed  herein  for  an  attachment; 
upon  the  order  of  attachment  issued  herein  and  the  levy  there- 
of, and  return  thereon  made  by  the  officer  levying  the  same; 
upon  the  plea  in  abatement  of  said  attachment  and  the  plain- 
tiff's general  replication  thereto,  and  was  argued  by  counsel. 
Upon  consideration  of  all  which  it  is  hereby  ordered  that  a  jury 
be  impaneled  at  the  bar  of  this  court,  in  the  manner  provided 
for  the  trial  of  an  action  at  law,  to  try  and  determine,  whether 
or  not,  at  the  time  the  affidavit  for  the  order  of  attachment  in 
this  cause  issued,  was  made,  the  defendant  had  left,  or  was 
about  to  leave  the  State,  with  intent  to  defraud  his  creditors. 
And  upon  the  trial  of  such  issue  before  the  jury,  the  plaintiff 
in  this  suit  shall  have  the  affirmative  thereof,  and  the  defend- 
ant shall  hold  the  relation  of  defendant  thereto,  and  the  trial 

i»  This  form  is  taken  from  Starke  vs.  Scott,  78  Va.  180,  183. 


1376 


EQUITY    X'EOCEDUEE. 


thereof  shall  proceed  in  the  manner  provided  for  the  trial  of 
issues  in  actions  at  law.^" 


No.  335. 

§1155.     Hearing  cause  on  intervention  and  gamishment  in  at- 
tachment. 

(After  title  of  the  cause.) 

These  causes  by  consent  of  parties  came  on  this  day  to  be 

heard  together,  upon  the  motion  of  T L D to 

abate  the  attachments  sued  out  in  the  respective  causes.     On 

motion  of  W II C ,  leave  is  given  him  to  file  his 

petition  in  these  causes,  and  the  same  is  hereby  accordingly 
filed  in  open  court.     And  neither  party  requiring  a  jury,  the 

two  causes  came  on  to  be  heard  on  this  day  of  , 

19 ,  on  the  motion  of  T L T) ,  one  of  the  de- 
fendants, and  a  garnishee  summoned  in  the  cause,  to  abate 
each  of  said  attachments  on  the  grounds  that  said  attachments 
were  not  made  returnable  as  required  by  the  statute,  and  that 
they  were  issued  on  false  suggestions,   and  without  probable 

cause,  and  on  the  petition  of  W H C ,  and  on  the 

answer  of  T L D ,  the  garnishee,  and  on  the  depo- 
sitions taken  by  the  parties  respectively,  and  returned  in  the 
causes ;  on  consideration  thereof  the  court,  being  of  opinion  that 
the  partnership  of  C A W &  Co.,  does  not  ap- 
pear to  have  any  estate  or  debts  due  it  in  the  County  of  Fred- 
erick, or  to  have  had  any  such  at  the  date  of  such  attachments,  i  r 
any  interest  in,  or  claim  upon,  the  property  held  by  the  B — — - 
W Company,  at  B ,  in  said  county,  doth  abate  the  at- 
tachments in  each  of  said  causes,  and  that  said  T L 

D recover  from  the  complainants  his  costs,  and  that  the 

Sheriff  do  restore  the  attached  property  to  the  B W 

Company.  ^^ 

20  See  Code    (W.  Va.)    1899,   Ch.      Kern  vs.  Wyatt,  89  Va.  885,  17  S. 
106,  sec.  19.  E.  Rep.  549. 

21  The   above  form   is  taken   from 
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.\o.    336. 

§1156.     Of  sale  of  personal  property  upon  attachment  and  order 
of  publication. 

(After  the  style  of  the  cause.) 
This  cause  came  on  this  day  to  be  heard  upon  the  order  of 
publication  duly  executed  as  to  the  defendant  who  is  a  non- 
resident and  has  been  regularly  proceeded  against  as  such ; 
upon  the  bill  and  its  exhibits  duly  filed  at  rules,  the  decree  nisi 
properly  taken  thereon  and  regularly  set  for  hearing  by  the 
complainant ;  upon  the  affidavit  filed  herein  for  an  attachment ; 
upon  the  attachment  issued  herein,  the  levy  thereof  and  return 
thereon  made  by  the  officer  levying  the  same ;  upon  the  deposi- 
tions filed  in  the  cause  taken  on  behalf  of  the  plaintiff;  and 
upon  the  argument  of  counsel ;  upon  consideration  of  all  which 
the  court  is  of  opinion  to  and  doth  find  that  there  is  now  due 
and  owing  from  the  defendant  to  the  plaintiff  on  account  of 
the  debt  in  the  bill  and  proceedings  mentioned,  including  the 
interest  thereon  from  this  date,^^  after  allowing  all  payments, 
credits,  and  sets-off  to  which  the  said  defendant  is  in  any  wise 

entitled,  the  sum  of  dollars,  and  that  the  said  plaintiff 

ought  to  recover  from  the  said  defendant  the  said  sum  of ■ 

dollars,  with  interest  thereon  from  this  date  until  paid ;  but 
this  being  a  proceeding  by  order  of  publication  and  attachment 
of  the  property  of  the  said  defendant  found  in  this  county, 
without  any  personal  service  on  the  said  defendant,  and  the 
said  defendant  not  having  entered  his  appearance  to  this  ac- 
tion, the  court  doth  not  enter  any  personal  decree  against  the 
said  defendant;  but  doth  find  and  doth  adjudge,  order  and  de- 
cree that  the  property  of  the  said  defendant  levied  on  by  virtue 
of  said  attachment,  is  liable  to  the  payment  of  the  said  sum 

of dollars,  with  interest  thereon  from  this  date  until  paid, 

and  the  costs  of  this  suit  and  attachment  issued  therein ;  and 
it  further  appearing  to  the  satisfaction  of  the  court  that  there 
was  levied  upon  under  and  by  virtue  of  the  said  order  of  at- 
tachment herein  set  out,  the  following*  personal  estate :  (Here 
describe  the  same.),  belonging  to  the  said  defendant,  to  satisfy 

22Craniner  vs.  McSwords,   26  W.    Va.  412. 
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the  plaintiff's  said  debt  and  claim;  and  it  appearing  that  the 
said  property  is  still  under  the  levy  of  the  said  attachment, 
and  is  liable  to  the  payment  of  the  said  debt  and  claim  of  the 
plaintiff,  it  is  therefore  adjudged,  ordered  and  decreed  that 
said  personal  property  be  sold  to  pay  the  plaintiff's  said  debt 
and  claim  and  interest  thereon  from  this  date,  and  the  costs 
of   this   suit. 

And.  it  appearing  to  the  satisfaction  of  the  court  that  the 
plaintiff  has  given  bond  as  provided  by  section  6  of  chapter 
106  of  the  Code  of  West  Virginia,^^  it  is  ordered  that  the  Sher- 
iff of  this  county  do  sell  the  said  property  levied  on  by  the 
order  of  attachment  as  aforesaid,  and  now  in  his  custody,  for 
cash,  after  advertising  the  time,  terms  and  place  of  such  sale, 
as  the  law  provides  for  the  sale  of  personal  property  under 
execution.  And  out  of  the  proceeds  of  such  sale  he  shall  pay 
off  and  discharge  the  plaintiff's  debt  and  claim  of  dol- 
lars as  aforesaid,  with  legal  interest  thereon  until  paid,  and 
the  costs  of  this  suit,  and  the  surplus  thereof,  if  any,  he  shall 
pay  over  to  the  said  defendant. 


ISTo.   337. 

§1157.     Of  sale  of  real  estate  upon  attachment  and  order  of  pub- 
lication. 

(As  in  No.  SS6  to  the  *,  and  then  proceed  as  follows:) 
real  estate:  (Here  describe  the  same),  belonging  to  the  said 
defendant,  to  satisfy  the  plaintiff's  said  debt  and  demand ;  and 
it  appearing  to  the  satisfaction  of  the  court  that  the  property 
is  still  under  the  levy  of  the  said  attachment,  and  is  liable  to 
the  payment  of  the  said  debt  and  claim  of  the  plaintiff,  it  is 
therefore  adjudged,  ordered  and  decreed  that  the  said  prop- 
erty, or  so  much  thereof  as  may  be  necessary,  be  sold  to  pay 
the  plaintiff's  said  debt  and  interest  thereon  from  this  date,  and 
the  costs  of  this  suit  and  attachment  issued  therein. 

23  See  Code  (W.  Va.)  Ch.  106,  sec. 
6  aa  to  the  requirements  of  this 
bond  and  its  conditions. 
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And  it  is  further  adjudged,  ordered  and  decreed  that  for  the 
jpurpose  of  making  such  sale  the  court  doth  hereby  appoint 
S L K a  special  commissioner,  who  shall  adver- 
tise the  time,  terms  and  place  of  such  sale  for  four  successive 
weeks  in  the ,  a  weekly  newspaper  published  in  this  coun- 
ty, and  which  sale  shall  be  made  upon  the  following  terms: 
(Here  set  forth  the  terms). 

But  before  said  special  commissioner  shall  make  such  sale 
he  shall  execute  a  bond  with  approved  security  before  the  Clerk 

of  this  court  in  the  penalty  of  dollars,  conditioned  for 

the  faithful  performance  of  his  duties  as  such  special  commis- 
sioner, and  to  account  for  and  pay  over  all  money  which  may 
come  into  his  hands  by  virtue  of  such  sale.^* 

And  it  is  further  adjudged,  ordered  and  decreed  that  before 
said  sale  be  made,  the  said  plaintiff,  or  some  one  for  him,  shall 
give  bond  with  sufficient  security  before  the  Clerk  of  this  court 

in  the  penalty  of  dollars,  conditioned  that  the  plaintiff 

will  perform  such  future  order  as  may  be  made  by  the  court 
in  this  suit  in  case  the  said  defendant  shall  hereafter  appear 
and  make  defense  herein  within  the  time  prescribed  by  law; 

and  the  said  S L K ,   special  commissioner,   as 

aforesaid,  shall  report  to  this  court  at  the  next  term  thereof,  all 
real  estate  he  may  have  sold  under  this  decree,  with  the  name 
of  the  purchaser,  the  sum  for  which  it  sold,  and  the  time  and 
place  of  such  sale.^^ 


No.   338. 

§1158.     The  sale  of  real  estate  upon  an  attachment  in  a  suit 
wherein  the  defendant  has  appeared. 

This  cause  came  on  this  day  to  be  heard  upon  the  bill  and 
its  exhibits ;  upon  the  answer  of  the  defendant  with  general 

24  The  law  does  not  fix  the  condi-  25  The    law    requiring    the    plain- 

tions   of  a   bond  of  a   special  com-  tiff  to  give  the  bond  mentioned  in 

missioner,  and  the  order  of  his  ap-  the  form  given  above  will  be  found 

pointment,    therefore,     should     pre-  in  the  Code,  Ch.  106,  sec.  22. 
scribe  the  conditions  thereof. 
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replication  thereto ;  upon  the  affidavit  iiled  herein  for  an  at- 
tachment; upon  the  attachment  issued  herein,  the  levy  thereof, 
and  return  thereon  made  by  the  officer  levying  the  same ;  upon 
the  depositions  for  the  plaintiff  and  defendant  taken  and  filed 
in  the  cause ;  and  upon  argument  of  counsel. -j- 

Upon  consideration  of  all  which  the  court  is  of  opinion  and 
doth  so  adjudge,  order  and  decree  that  the  plaintiff  is  entitled  to 
the  relief  prayed  for  in  his  said  hill.  It  is  therefore  adjudged, 
ordered  and  decreed  that  the  defendant  do  pay  to  the  plaintiff' 

the  sum  of  dollars,  the  debt  in  the  bill  and  proceedings 

mentioned  and  described  vsdth  legal  interest  thereon  from  this 
day,  until  paid,  and  also  tlie  costs  of  this  suit  and  the  costs  at- 
tendant upon  said  attachment. 

And  the  court  doth  find,  and  so  adjudge,  order  and  decree, 
that  the  property  of  the  said  defendant  levied  on  by  virtue  of 
the  said  attachment  issued  in  this  cause  is  liable  to  the  pay- 
ment of  the  said  sum  of  dollars  with  interest  thereon 

from  this  date  until  paid,  and  the  costs  of  this  suit ;  and  it 
further  aj)pearing  to  the  satisfaction  of  the  court*  that  no  per- 
sonal property  was  levied  on  in  this  cause,  but  that  the  following 
real  estate  was  levied  on  by  virtue  of  said  attachment :  (Here  de- 
scribe the  same) ,  belonging  to  the  said  defendant  to  satisfy  the 
plaintiff's  said  debt,  and  it  appearing  that  the  said  real  estate 
is  still  under  the  levy  of  said  attachment,  and  is  liable  to  the 
payment  of  said  debt  of  the  said  plaintiff,  it  is  therefore  ad- 
judged, ordered   and  decreed,  that  unless  the  said   defendant 

shall  pay  to  the  said  plaintiff  the  said  debt  of  dollars 

aforesaid,  interest  thereon  and  costs  of  suit,  and  of  said  attach- 
ment within days  from  the  rising  of  this  court,  that  the 

said  property,  or  so  much  thereof  as  may  be  necessary,  be  sold 
to  pay  the  plaintiff's  said  debt,  and  interest  thereon  from  this 
date,   and  the  costs  aforesaid. 

And  for  the   purpose  of  making  such   sale  the  court  doth 

hereby  appoint  J R L a  special  commissioner, 

who  shall  advertise  the  time,  place  and  terms  of  such  sale  for 

four  successive  weeks  in  the  (Here  give  the  name  of  the 

newspaper),  a  newspaper  published  in  this  county,  and  which 
sale  shall  be  made  upon  the  following  terms:  (Here  set  forth 
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the  terms).  But  before  said  special  commissioner  shall  make 
such  sale  he  shall  execute  a  bond  with  approved  security  be- 
fore the  Clerk  of  this  court  in  the  penalty  of  — —  dollars,  con- 
ditioned for  the  faithful  performance  of  his  duties  as  such 
S2>ecial  commissioner,  and  to  account  for  and  pay  over  all 
money  which  may  come  into  his  hands  by  virtue  of  such  sale ; 

and  the   said   J L K ,    special   commissioner   as 

aforesaid,  shall  report  to  this  court  at  its  next  term  the  real 
estate  he  may  sell  under  this  order,  with  the  name  of  the  pur- 
chaser, the  sum  for  which  it  sold,  and  the  time  and  place 
of  such  sale.  All  of  which  is  adjudged,  ordered  and  decreed 
accordingly.^* 


No.   339. 

§1159.     For  sale  of  personal  estate  upon  attachment  in  a  suit  to 
which  the  defendant  has  appeared. 

(As  in  No.  338  to  the  ^,  then  proceed  as  follows:)  that  the 
following  personal  estate:  (Here  describe  the  same),  belonging 
to  the  said  defendant,  was  levied  on  by  virtue  of  said  attach- 
ment, to  satisfy  the  plaintiff's  said  debt  and  demand;  and 
it  appearing  that  the  said  property  is  still  under  the  levy  of 
the  said  attachment,  and  is  liable  to  the  payment  of  the  said 
debt,  and  claim  of  the  plaintiff,  it  is  therefore  adjudged,  or- 
dered and  decreed  that  the  officer  do  sell  the  said  property 
levied  on  by  him  as  aforesaid,  or  so  much  thereof  as  may  be 
necessary  to  pay  off  said  debt,  interest  thereon  and  costs,  at 
public  auction  to  the  highest  bidder  for  cash,  after  having 
given  notice  thereof  as  if  a  sale  to  be  made  under  an  execution, 
and  shall  apply  the  proceeds  thereof  to  the  payment  of  the  said 
debt,  interest  and  costs,  and  the  surplus,  if  any,  he  shall  pay 
over  to  the  said  defendant.  All  of  which  is  adjudged,  ordered 
and  decreed  accordingly. 

2n  See    Code     (W.    Va.)     Ch.    106,       appear   tliat   the    above   form   meets 
sees.     20,    21,    from    which    it    will       its  requirements. 


1382  EQUITY  PROCEDURE. 

No.  340. 

§1160.     For  the  sale  of  property  under  attachment  that  is  per- 
ishable or  expensive  to  keep. 

(After  the  style  of  the  suit.) 

This  day  the  plaintiff,  A B ,  filed  his  affidavit  in 

the  above  entitled  cause  wherefrom  it  appears  that  the  fol- 
lowing  property  levied  upon,   seized   and   attached  by   J 

C D ,  Sheriff  of  this  county,  under  and  by  virtue  of 

an  order  of  attachment  issued  in  this  cause,  to-wit :  (Here  de- 
scribe the  property)^  is  of  a  perishable  nature  (or  is  expensive 

to  keep) ;  it  is  therefore  ordered  that  the  said  J ■  C 

D ,  Sheriff  of  said  county,  do  sell  the  said  property  at  pub- 
lic .auction  at  such  time  and  place  as  he  shall  deem  advisable, 
and  that  such  Sheriff  give  notice  of  such  sale  as  if  a  sale  of  per- 
sonal property  under  an  execution,  and  that  the  sale  thereof  be 
made  in  like  manner.  It  is  further  ordered  that  the  proceeds 
of  such  sale  be  retained  by  such  officer,  and  disposed  of  in 
the  same  manner  as  the  property  itself,  had  the  same  not  been 
sold." 


I'J'o.   341. 

§1161.     Confirming  sale  under  an  attachment. 

(After  the  style  of  the  cause.) 
This  cause  came  on  this  day  to  be  further  heard  upon  the 
former  orders  and  decrees  made  therein ;  upon  the  former  pro- 
ceedings had  therein ;  upon  the  report  of  sale  of  Special  Com- 
missioner J C L ,  heretofore  appointed  to  make 

sale  of  the  real  estate  under  the  order  of  attachment  issued 
herein  and  levied  thereon,  and  which  report  is  now  filed  in  this 
cause.     And  there  being  no  exceptions  to  said  report,  and  the 

-■f  This  form  is  adapted  from  the 
Code  (W.  Va.)  Ch.  106,  sec.  13; 
Code   (Va.)    1S87,  see.  2975. 
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court  perceiving  no  just  ground  of  exception  thereto,  and  no 
good  cause  being  shown  for  setting  the  sale  aside  reported 
therein,  it  is  therefore  adjudged,  ordered  and  decreed  that  said 
report  and  the  sale  therein  mentioned  be  and  the  same  are 
hereby  ratified  and  confirmed. 

And  it  appearing  from  said  report  that  G H — —  be- 
came the  purchaser  of   Said  real  estate   sold  by   said   special 

commissioner  under  said  attachment,  that  said  G H — ■ — 

has  complied  with  the  terms  of  the  decree  directing  said  sale 

by   paying   dollars    in   cash,    one-third   of   the   purchase 

money,   and  has  executed  his  two  notes,  each  in  the   sum  of 

dollars,  with  E, as  his  security,  payable  in  one  and 

two  years,  respectively,  with  interest,  for  the  residue  of  the 
purchase  money,  it  is  adjudged  ordered  and  decreed  that  out 
of  the  proceeds  of  said  payment  that  said  special  commissioner 
do  first  pay  the  costs  of  this  suit,  including  the  costs  of  said 
sale,  as  well  also  as  the  costs  of  suing  out  the  attachment  here- 
in and  all  the  proceedings  therewith  connected,  and  that  the 
residue  thereof,  as  well  as  the  proceeds  of  said  notes  be  ap- 
plied to  the  payment  of  plaintiff's  debt  as  determined 'by  a  for- 
mer decree  herein,  and  that  said  special  commissioner  be  and 
he  is  hereby  authorized  to  do  whatever  may  be  necessary  to 
collect  said  notes,  even  to  the  bringing  of  suit  for  that  pur- 
pose. It  is  further  adjudged,  ordered  and  decreed  that  when 
said  deferred  installments  of  purchase  money  are  fully  paid, 

that  said  J C L do  make,  execute,  acknowledge 

and  deliver  for  record  an  apt  and  sufficient  deed  with  cove- 
nants of  special  warranty,  conveying  the  title  to  said  real  es- 
tate to  said  G H ,  for  which  the  said  J C 

L shall  be  allowed  the  sum  of dollars,  to  be  taxed  as  a 

part  of  the  costs  of  this  suit.  And  it  is  ordered  that  a  writ  of 
possession  do  issue  for  said  real  estate  upon  the  motion  of  said 

G H .    All  of  which  is  adjudged,  ordered  and  decreed 

accordingly.^' 

28  See  Code  (W.  Va.)  Ch.  106, 
sec.  21,  from  the  provisions  of  which 
the  above  form  is  constructed. 
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ISfo.   342. 

§1162.     Annulling  marriage. 

(After  the  style  of  the  cause  as  indicated  in  No.  SIS  to  the  *.) 
This  cause  came  on  this  day  to  be  heard  upon  the  plaintiff's 
bill  and  its  exhibits;  upon  the  defendant's  answer  to  said  bill 
with  general  replication  thereto;  upon  the  depositions  on  be- 
half of  the  plaintiff  and  defendant  taken  and  filed  in  the  cause, 
and  was  argued  by  counsel.  Upon  consideration  of  which  the 
court  is  of  opinion  that  the  plaintiff  is  entitled  to  the  relief 
prayed  for  in  his  said  bill.*  It  is  therefore  adjudged,  ordered 
and   decreed  that  the  marriage  heretofore  celebrated  betweeh 

the  said  A B and  C B be,  and  the  same 

is  hereby  declared  to  be  null  and  void  and  of  no  effect  whatever, 
and  the  same  shall  be  taken,  treated  and  held  as  if  it  had 
never  been  entered  into  between  the  said  parties.^" 


]STo.   343. 

§1163.     Tendering  answer  and  asking  leave  to  file  the  same. 

(Afte'r  the  style  of  the  cause.) 
This  day  the  defendant,   C D ,  tendered  his  sepa- 
rate answer  to  the  plaintiff's  bill  and  asked  leave  to  file  the 
same,  which  is  hereby  accordingly  done.^° 


ISTo.   344. 

§1164.     Filing  answer  and  noting  exceptions  thereto. 

(After  the  style  of  the  cause.) 

This  day  the  defendant,  C D ,  filed  his  answer  to 

the  plaintiff's  bill.     Whereupon  the  plaintiff  excepted  to  the 

2»  See    Wayniire   vs.   Jetmore,    22  Still  it  is  matter  of  common  prac- 

Ohio   St.   271.  tice  to  tender  an  answer,   and   ask 

30  Inasmuch   as   a   defendant   may  permission  of  the  court  to   file   the 

file   an  answer   as  matter  of  right,  same.      Hence,    the    reason    for   the 

the  above  form  seems  unnecessary.  preparation  of  the  above  fornr. 
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said  answer,  filing  his  exceptions  thereto  in  writing,  which  are 
endorsed  on  the  said  answer   (or  which  exceptions  are  written 

on  a  separate  paper,  marked  "  Exceptions  of  A B to 

the  answer  of  C D ")  and  which  exceptions  are  here 

set  down  for  argument.^^ 


No.    345. 

§1165.     Referring^  answer  to  a  commissioner  to  expunge  scanda- 
lous matter. 

(After  the  style  of  the  cause.) 
The  coiirt  doth  hereby  refer  the  answer  filed  herein  by  the 

defendant,    R B — ^ — ,    to   the    plaintiff's   bill,    to    G 

H ,  one  of  the  eomraissioners  of  this  court,  for  the  pur- 
pose of  expunging  the  impertinent  or  scandalous  matter  there- 
in contained,  and  doth  order  that  the  said  defendant  do  pay 
the  costs  of  executing  this  order.  And  the  said  commissioner 
is  hereby  directed  to  forthwith  report  to  the  court  such  mat- 
ters contained  in  the  said  answer  as  shall  be  deemed  by  him 
impertinent  and  scandalous.^^ 


No.   346. 

§1166.     Adjudging  answer  insufficient  and  directing  further  an- 
swer to  be  filed. 

(After  the  style  of  the  cause.) 

The  exceptions  to  the  answer  of  C D filed  in  this 

cause  being'  argued  and  considered  by  the  court,  said  exceptions 
are  hereby  sustained,  and  the  said  answer  is  hereby  adjudged 
insufiicient.  It  is  therefore  ordered  that  the  defendant  answer 
the  plaintiff's  bill  more  fully  and  sufficiently ;  and  that  he  pay 
the  plaintiff  his  costs  occasioned  by  such  insufficient  answer.^^ 

31  See  ante,  see.  414.  ''^  See    Sands'    Suit   in  Eq.    (2nd 

S2  Sands'  Suit  in  Equity  (2nd  ed.)       ed.)   596. 
from   which   this    form   is   substan- 
tially   taken. 
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No.   347. 


§1167.     Filing  answer  and  general  replication  thereto. 

(After  the  style  of  the  suit.) 
This  day  the  defendaiit  filed  his  answer  to  the  plaintiff's  bill 
to  which  the  plaintiff  replied  generally.'* 


No.    348. 

§1168.     Granting  permission  to  guardian  to  submit  to  arbitration 
a  matter  relating  to  his  ward's  estate. 


This  day  A^—  B- 


as  guardian  of  C- 


D- 


,  an 

infant  under  twenty-one  years  of  age,  presented  to  the  court 
his  petition  praying  that  he  be  permitted  to  submit  to  arbitra- 
tion the  matters  in  controversy  in  said  petition  mentioned  and 
described  touching  the  estate  of  his  said  ward.  And  the  facts 
upon  which  the  said  petitioner  seeks  the  permission  of  the 
court  to  submit  such  matters  to  arbitration,  being  stated  in  said 
petition,  and  it  appearing  to  the  court  that  said  petition  is  filed 
in  good  faith,  it  is  hereby  ordered  that  said  petitioner  be  and 
he  is  hereby  permitted  to  submit  said  matters  to  arbitration.''^ 


JSTo.   349. 

§1169.     Submitting  cause  to  arbitration  and  making  the  same  a 
rule  of  court. 

A B- 

In  Chancery. 


C- 


vs. 
-D- 


34  This  is  the  proper  way  in 
which  to  bring  the  answer  into  the 
record  of  the  cause.  If  upon  being 
filed  it  is  regarded  as  insuflBcient  or 
otherwise  objectionable,  the  proper 
course  is  to  except  to  it,  but  if  it 
be  not  objectionable  it  should  be 
replied  to.  However,  if  the  answer 
is   entirely  insufficiant  objection  to 


its  being  filed  might,  perhaps,  be 
made  and  the  same  object  attained 
as  if  the  answer  were  formally  ex- 
cepted to. 

S5  This  form  is  adapted  for  use 
under  the  Statute  of  West  Virginia, 
Code,  Ch.  108,  sec.  5,  and  Code 
(Va.)    sec.  3010. 
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Upon  motion  of  the  parties  to  this  suit  by  their  counsel,  and 
upon  reading  the  articles  of  agreement  signed  by  the  said  par- 
ties, stipulating  for  a  submission  of  said  cause  to  arbitration, 

and  having  inspected  the  affidavits  of  and  ,   filed 

herein,  proving  the  due  execution  of  the  said  articles  of  agree- 
ment and  submission ;  and  upon  hearing  counsel  for  the  respec- 
tive parties  and  reading  the  said  affidavits  filed  herein,  it  is 
adjudged  ordered  and  decreed  that  the  said  agreement  stipu- 
lating for  the  submission  of  said  cause  to  arbitration  be  filed 
herein  and  made  part  of  the  record  in  this  cause ;  that  the  same 
be  made  a  rule  of  court,  to  be  observed  and  performed  by  all 
the  parties  thereto,  according  to  the  tenor  and  true  meaning 
thereof.^' 


JSTo.  350. 

§1170.  Filing  award  of  arbitrators,  making  allowances  to  them 
and  directing  summons  to  show  cause  against  said  re- 
port. 

(After  style  of  cause.) 

This  day  came  the  parties  to  this  cause  by  their  respective 
counsel  and  presented  to  the  court  the  award  made  by  the  ar- 
bitrators (Here  name  said  arbitrators),  selected  by  said  parties 
under  an  order  heretofore  entered  in  said  cause  submitting  the 
same  to  arbitration,  and  asked  leave  to  file  said  award,  which 
is  accordingly  done.  And  thereupon  the  arbitrators  filed  their 
affidavits  in  this  cause,  from  which  it  appears  that  a  reasonable 
compensation  to  each  of  said  arbitrators  for  their  services  while 

acting  as  such  arbitrators  would  be  the  sum  of dollars ; 

it  is  therefore  ordered  that  each  of  said  arbitrators  be,  and  he 
is,  hereby  allowed  the  sxua  of  dollars  for  his  said  serv- 
ices, to  be  taxed  as  part  of  the  costs  of  this  suit. 

It  is  further  ordered  that  the  clerk  of  this  court  do  issue  a 
summons  to  be  served  on  all  the  parties  to  this  suit,  returnable 

38  Seton   on  Decrees,   210. 


1388  EQUITY    PROCEDUBE. 

here  on  the  first  day  of  the  next  term  of  this  court  to  show 
cause,  if  any  they  can,  why  the  said  award  should  not  be  en- 
tered up  as  the  decree  of  this  court  in  this  cause.  All  of  which 
is  adjudged,  ordered  and  decreed  accordingly/' 


No.  351. 

§1171.     Entering  up  award  as  the  decree  of  the  court. 

(After  the  style  of  the  suit.) 
This  day  came  the  parties  to  this  suit  by  their  respective 
counsel,  and  it  appearing  to  the  court  that  the  summons  to 
show  cause  why  the  award  made  herein  should  not  be  entered 
as  the  decree  of  the  court,  heretofore  directed,  was  issued  and 
properly  served,  which  with  its  return  is  now  filed  in  the  papers 
of  this  cause ;  and  this  cause  now  coming  on  to  be  heard  upon 
the  bill  and  its  exhibits ;  upon  the  former  orders  and  decrees 
made  and  entered  herein ;  upon  the  said  award,  and  the  said 
summons  duly  issued  and  served ;  and  was  argued  by  counsel. 
And  it  appearing  from  said  award  that  the  defendant,  C — ■ — 

D is  required  to  pay  to  the  plaintiff,  A B ,  the 

sum  of dollars,  it  is  therefore  adjudged,  ordered  and  de- 
creed that  the  said  A B do  recover  of  and  from  the 

defendant,  C ■  D ,  the  sum  of  dollars,  with  in- 
terest thereon  from  this  date  until  paid  and  the  costs  of  this 
suit,  including  the  costs  of  the  arbitration  made  in  this  cause.'* 


Xo.   352. 
§1172.     Of  attachment  for  contempt  of  court. 


The  State  of  West  Virginia, 
at  the  relation  of  A B — 


vs. 
D O Tv- 


Upon  attachment. 


3' This  form   is  founded  upon  the  as  See  Davis  vs.   Crews,    1    Gratl. 

provisions     of     statute,    Code      (W.  407 ;  also  Winch  and  Hinman,  Order 

Va.)   Ch.  108,  sec.  3,  Code  (Va.)  sec.  Bk.  Ent.   197  ct  seq. 
3008. 
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The  said  defendant,  D O K ,  not  showing  nor 

asking  to  be  allowed  to  show  any  further  or  other  cause  why  ho 
should  not  be  attached  or  otherwise  proceeded  against  for  his 
failure  to  comply  with  the  order  of  this  court  made  on  the 

— —  day  of ,  19 ,  and  with  the  order  of  the  Circuit 

Court  of  O County,  mentioned  in  said  rule,  it  is  ordered 

that  the  Sheriff  of  said  county  do  attach  the  body  of  the  said 

D 0 ■  K ,  and  keep  him  in  safe  custody  in  the  jail 

of  0 County  aforesaid  until  the  further  order  of  this  court, 

(or  for  the  continuous  period  of days,  beginning  with  this 

day  or  until  the  further  order  of  this  court j.^" 


No.  353. 
§1173.     Finding  against  intervener  in  an  attachment  suit. 

(After  the  title  of  the  cause.) 

This  cause  came  on  this  day  to  be  heard  upon  the  former  or- 
ders and  decrees  made  and  entered  herein ;  upon  the  former 
proceedings  had  in  this  cause ;  upon  the  verdict  of  the  jury 

heretofore  entered  in  this  cause;  upon  the  motion  of   C 

M J ,  the  intervener  herein  to  set  aside  said  verdict 

and  award  him  a  new  trial ;  upon  the  bills  of  exceptions  taken 
to  the  rulings  and  opinions  of  the  court  made  and  rendered 
upon  the  trial  before  the  jury  of  the  issue  heretofore  directed 

39  A  contempt  of  court   is   in   the  the  proceedings  in  the  name  of  the 

nature    of   a   criminal    offense,    and  State,   and  make  it  a  separate  and 

the  proceeding  for   its  punishment,  distinct  proceeding  from  the  chan- 

is   in  its  character  a,  criminal  pro-  eery  cause,  and  enter  a  separate  or- 

ceeding.     Before  the  attachment  for  der    in    relation    thereto;    and    the 

the  contempt  issues  the  proceedings  order  should  not  be  entered  on  the 

are  to  be  entitled  in  the  names  of  chancery  side  of  the  court,  but  on 

the   parties   to  the   suit,  but  after-  the   law    side    thereof.      Hence,    the 

wards   in    the   name    of   the    State.  form    above     given,    though     in     a 

Buhl  vs.  Ruhl,  24  W.  Va.  281,  283.  chancery   suit,  must  be   entered  on 

After    the    return    of   a     rule    to  the  law  side  of  the  court.     Ruhl  va. 

show  cause  why  a  party  should  not  Ruhl,   supra. 

"be  attached  the  court  should  entitle  See  ante,  sec.  723,  724,  note  147. 


1390  EQUITY   PEOCEDUKE. 

and  tried  in  this  cause  ;*"  upon  all  the  papers  heretofore  filed 
and  read  therein ;  and  upon  the  argument  of  counsel.  And  it 
appearing  from  the  said  verdict  rendered  by  the  jury  impan- 
neled  in  this  cause,  that  the  claim  of  the  said  petitioner  is  not 
sustained,  it  is  therefore  adjudged,  ordered  and  decreed  that 

the  said  peitioner,  C M J ,  hath  no  title  to,  lien 

upon,  or  interest  in,  the  funds,  debts,  and  effects  attached  in 
this  cause;   and  it  is  further  adjudged,  ordered  and  decreed 

that  the  petition  of  the  said  C — - — ■  M J be,  and  the 

same  is,  hereby  dismissed  at  the  costs  of  the  said  petitioner. 


No.  354. 
§1174.     For  sale  of  property  attached  when  debt  is  not  due. 

(After  the  style  of  the  suit,  and  then  as  in  No.  338  to  the  f, 
and  then  proceed  as  follows:)  And  the  court  doth  find  and  so 
adjudge,  order  and  decree,  that  the  property  of  the  said  defend- 
ant levied  on  by  virtue  of  said  attachment  issued  in  this  cause 
is  liable  to  the  payment  of  the  plaintiff's  debt  in  the  bill  and 
proceedings  in  this  cause  mentioned  and  described,  and  the  costs 
of  tliis  suit ;  and  it  further  appearing  to  the  court  that  this  suit 

was  brought  upon  a  debt  not  due  and  payable  until  the day 

of    ,    19 — — ,    at   which    time    the    said    debt,    with    its 

then  accumulated   interest,  will  amount  to  the   sum  of  

dollars,  it  is  therefore  adjudged,  ordered  and  decreed  that  said 
plaintiff,  A B ,  do  recover  of  and  from  the  said  de- 
fendant, C D ,  the  said  sum  of dollars,  not  to  be 

paid,  however,  until  the  said  • — —  day  of ,  19 ,  and 

from  which  time  the  same  shall  draw  legal  interest  until  paid ; 
and  it  is  further  adjudged,  ordered  and  decreed  that  said  plain- 
tiff do  recover  his  costs  in  and  about  the  prosecution  of  his  suit, 
and  of  said  attachment  and  proceedings  thereon,  in  this  behalf 
expended   and   incurred. 

And  it  is  further  adjudged,   ordered  and   decreed  that  the 

*o  See  .Joslyn  vs.   State  Bank,   86  Va.  287,  10  S.  E.  Rep.  166. 
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said  C D do  pay  the  costs  of  this  suit  to  be  taxed  by 

the  clerk  of  this  court,  within  days  from  the  rising  of 

this  court;  and  it  is  further  adjudged,  ordered  and  decreed 
that  the  said  C — —  D do  pay  the  said  sum  of  dol- 
lars with  the  interest  thereon  accrued  on  the day  of , 

1 9 ,  the  time  when  the  same  shall  be  due  and  payable ;  and 

in  default  of  the  payment  of  the  said  costs  and  the  said  debt 
at  the  respective  times  herein  provided,  that  then  sale  be  made 
of  the  property  attached,  and  fully  described  in  the  officer's 
return  upon  the  order  of  attachment  issued  herein,  and  if  sale 
be  made  in  order  to  pay  off  and  discharge  the  costs  of  this  suit, 
that  said  sale  be  made  for  cash  as  to  so  much  of  the  purchase 
money  as  may  be  necessary  to  pay  the  costs,  as  well  as  the 
costs  incident  to  such  sale ;  and  that  as  to  the  residue  that  the 
same  be  on  a  credit  as  to  one-half  of  said  residue  correspond- 
ing with  the  time  said  debt  shall  have  to  run  until  it  becomes 

due  and  payable;  that  is,  on  a  credit  extending  to  the  

day  of  — — ,  19 ,  and  as  to  the  residue  of  said  purchase 

money,  the  same  shall  be  on  a  credit  of  from  the  time 

of  sale,  the  purchaser  giving  his  notes  bearing  interest  from 
the  time  of  sale,  with  sufficient  surety,  and  the  said  special 
commissioner  hereinafter  appointed  shall  retain  the  legal  title 

as  a  further  security ;  but  if  the  said  C D shall  pay 

off  and  discharge  the  costs  of  this  suit,  that  the  said  special 
commissioner  is  hereby  directed  to  make  no  sale  of  said  real 

estate  until  after  the  said day  of ,  19 ,  the  time 

when  the  said  debt  shall  become  due  and  payable ;  and  if,  when 

the  same  shall  become  due  and  payable,  the  said  C D 

shall  not  pay  the  same  within  days  thereafter,  then  said 

special  commissioner  shall  sell  the  said  property,  or  so  much 
thereof  as  may  be  necessary,  to  pay  off  and  discharge  said  debt 
and  the  costs  of  sale  upon  the  following  terms  :  (Here  prescribe 
the  terms) ;  but  before  making  such  sale,  said  commissioner 
shall  advertise  the  time,  terms  and  place  thereof  in  (Here  pre- 
scribe the  manner  and  time  of  notice  and  -place  of  sale,  and  conr 
tinue  in  the  usual  manner  of  any  ordinary  decree  of  sale). 
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No.  355. 
§1175.     Against  garnishee  in  an  attachment  suit. 

(After  the  style  of  the  cause.) 

This  cause  came  on  this  day  to  be  heard  upon  the  order  of 

publication  duly  executed  as  to  the  principal  defendant,  C 

D — ■ — ,  a  non-resident  of  this  State;  iipon  the  order  of  attach- 
ment duly  issued  herein  against  the  property  of  said  defend- 
ant, and  the  proceedings  thereon  by  way  of  garnishment  against 

the  defendant  E F ;  upon  the  separate  answer  of  the 

said  E F — - — ■  and  general  replication  to  said  answer  ;  upon 

the  depositions  on  behalf  of  the  plaintiff  taken  and  filed  in  the 
cause;  and  the  said  defendant  C D — — ,  not  further  ap- 
pearing, the  court  having  considered  the  plaintiff's  bill  and  the 
proof  taken  in  support  thereof,  as  well  also  as  the  matters  con- 
tained in  said  answer,   doth   ascertain  that  there  is   due   and 

owing  to  the  plaintiff  from  the  defendant  C D on 

the  demand  sued  on  in  this  cause,  including  interest  thereon 

to  date,  the  sum  of  dollars,  for  the  payment  of  which 

the  attachment  sued  out  in  this  cause  creates  a  valid  and  bind- 
ing lien  upon  the  estate  of  the  said  C D in  the  hands 

of  the  said  E F . 

And  it  appearing  from  the  answer  of  the  said  E F 


that  at  the  time  the  said  attachment  was  issued  in  this  case  and 

the  suggestion  made  thereon  was  served  upon  the  said  E 

F ,  that  the  said  E F was  indebted  to  the  said 

C D in  an  amount  sufficient  to  pay  the  said  sum  of 

dollars,   with  legal  interest  thereon  until  paid  and  the 

costs  of  this  suit;  it  is  therefore  adjudged,  ordered  and  decreed 

that  said  E F do  pay  unto  said  A — ■ —  B — ■ — •  the  said 

sum  of dollars,  with  interest  thereon  from  this  date  till 

paid,  and  the  costs  of  this  suit,  including  the  costs  of  said  at- 
tachment and  suggestion  thereon ;  and  when  the  same  shall  have 
been  paid  by  the  said  E — — ■  F — ■ — ■  it  shall  constitute  a  credit  to 

that  extent  upon  the  indebtedness  of  said  E ■  F to  said 

C D ,  and  be  taken,  treated  and  applied  as  a  payment 

of  that  sum  by  the  said  E F upon  his  indebtedness  to 
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the  said  C D ;  and  when  the  said  sum  of dollars 

shall  be  so  paid,  the  same  shall  operate  as  a  payment  or  extin- 
guishment of  the  said  debt  of  — — -  dollars  due  and  owing  from 

the  said  C D to  the  said  A B .    All  of  which 

is  adjudged,  ordered  and  decreed  accordingly.*^ 


No.  356. 
§1176.     Ovemiling  defendant's  exceptions  to  an  attachment  bond. 

(After  the  style  of  the  suit.) 

The  exceptions  filed  by  the  defendant  to  the  attachment  bond 
given  in  this  cause,  having  been  argued  by  counsel  and  con- 
sidered by  the  court,  said  exceptions  are  hereby  overruled,  and 
said  bond  adjudged  to  be  sufficient.*^ 


No.  357. 
§1177.     Sustaining  defendant's  exception  to  an  attachment  bond. 

(After  the  title  to  the  cause.) 

Upon  motion  of  the  defendant  the  exceptions  taken  to  the 
attachment  bond,  given  by  the  plaintiff  in  this  cause  are  hereby 
set  down  for  argument.  And  the  matters  of  law  arising  upon 
the  said  exceptions  being  argued  by  counsel  and  considered  by 
the  court,  the  court  is  opinion  to  and  doth  hereby  sustain  said 
exceptions.  It  is  therefore  adjudged,  ordered  and  decreed  that 
the  said  bond  be  and  the  same  is  hereby  adjudged  insufficient, 
and  the  said  plaintiff  is  hereby  required  to  give  a  new  and  suffi- 
cient bond  on  or  before  the day  of  — — ,  19 — ,  to  be  ap- 
proved by  the  court,  and  upon  the  plaintiff's  failure  so  to  do,  the 
officer  having  in  his  custody  the  property  herein  attached  shall 
return  the  same  to  the  possession  of  the  defendant.*' 

*i  See  ante,  sec.  808.  use  in  cases  arising  under  the  Code 

42  See    Code    (W.    Va.)     CTi.    106,  (W.  Va.)    Ch.   106,  sec.  6;  likewise 

see.  6.  form  No.   356. 
«3  The  above  form  is  adapted  for 
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No.  358. 
§1178.     Dismissing  bill  without  prejudice. 

(After  style  of  cause.) 

This  cause  came  on  this  day  to  be  heard  upon  the  plaintiff's 
hill  and  exhibits;  upon  the  defendant's  demurrer  filed  thereto; 
and  upon  the  argument  of  counsel.  Upon  consideration  of 
which  the  court  is  of  opinion  to  and  doth  hereby  sustain  said 
demurrer,  the  court  being  further  of  opinion  that  the  bill  pre- 
sents a  case  of  which  a  court  of  equity  cannot  take  cognizance, 
but  that  the  same  is  proper  for  the  jurisdiction  of  a  co;irt  of  law. 

It  is  therefore  adjudged,  ordered  and  decreed  that  the  plain- 
tiff's bill  be,  and  the  same  is  hereby  dismissed,  but  without 
prejudice  to  his  right  .to  bring  an  action  at  law  upon  the  demand 
herein  sued  on  if  he  shall  so  desire.  It  is  also  ordered  that  the 
plaintiff  do  pay  unto  the  defendant  his  costs  about  his  defense 
in  this  behalf  expended.^* 


No.  359. 

§1179.     Sustaining  exceptions  to   forthcoming   bond  in   attach- 
ment suit  and  requiring  officer  to  obtain  a  good  bond. 

(After  the  style  of  the  suit.) 
Upon  motion  of  the  plaintiff,  the  exceptions  heretofore  en- 
dorsed to  the  replevy  bond  taken  by  the  officer  levying  the  at- 
tachment sued  out  in  this  cause  are  hereby  set  down  for  argu- 
ment. And  the  said  exceptions  being  argued  and  considered 
by  the  court,  are  hereby  sustained  and  the  said  bond  adjudged 
to  be  insufScient.  It  is  therefore  adjudged,  ordered  and  decreed 
that  the  said  officer,  J.  M.  C,  Sheriff  of  this  county  be  and  he  is 
hereby  required  on  or  before  the day  of  ,  19 , 

••4  When  a  suit  in  equity  is  dis-  to    the    plaintiff's    right    to    bring 

missed  without  a  hearing  upon  the  another    suit    for    the    same   cause, 

merits  presented  by  the  bill,  the  dis-  Ante,  sec.  376. 
missal   should  be  without  prejudice 
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to  file  in  the  papers  of  this  cause  a  good  bond,  with  sufiicient 
security  to  be  approved  by  the  court ;  and  upon  tlie  failure  of 
such  officer  so  to  do,  the  sureties  upon  his  official  bond  shall 
be  liable  to  the  plaintiff  as  and  for  a  breach  of  the  same,  should 
the  said  plaintiff  sustain  any  loss  or  damage  in  consequence  of 
the  insufficiency  of  said  replevy  bond  taken  by  the  said  officer 
levying  the  attachment  sued  out  herein.*^ 


No.  360. 

§1180.     Cancelling  an  instniment  as  a  cloud  upon  title  to  real 
estate. 

(After  the  style  of  the  suit  and  proper  recitals  as  the  pa- 
pers and  proceedings  in  the  cause  may  require,  proceed  as  fol- 
lows:) Upon  consideration  of  which  the  court  is  of  opinion  that 
the  plaintiff  is  entitled  to  the  relief  prayed  for  in  his  said  bill. 
It  is  therefore  adjudged,  ordered  and  decreed  that  the  deed 
of  conveyance  (or  whatever  the  instrument  may  he)  from  the 

defendants  D — —  F — ■ —  and  C F to  the  defendant 

J — —  K -,  bearing  date  on  the  ■  day  of  ,   19 — , 

of  the  tract  or  parcel  of  land  in  the  bill  and  proceedings'  in  thia 
cause  mentioned  and  described,   and  recorded  in  the   Clerk's 

office  of  the  County  Court  of County,  and  State  of , 

in  Deed  Book  I^o. ,  p. ,  be  and  the  same  is  hereby  set 

aside  and  declared  to  be  null   and  void,  as  against  tJhie  com- 
plainant.*"     (Conclude  hy  decreeing  costs  against  defendants.) 


No.  361. 

§1181.     Cancellation  or  rescission  of  an  instniment  on  the  ground 
of  fraud. 

(After  the  style  of  the  cause  and  recital  as  indicated  in  No. 
318  to  the  *.; 

Upon  consideration  of  all  which  the  court  is  of  opinion,  and 

*•'  The  above  form  is  adapted  for  *«  See     ante,     see.     592 ;     Puter- 

use  under  the  Statutes  of  W.  Va.,  baugh's  Ch.  PI.   and  Pr.    (3rd  ed.) 

Code    Ch.    186,    sec.    11,    and    Code  664. 
(Va.)    1887,  sec.  2973. 
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doth,  so  adjudge,  order  and  decree,  that  the  contract  (or  note, 
deed  or  whatever  the  writing  may  he),  in  the  bill  and  proceed- 
ings mentioned  and  described,  bearing  date  on  the  — —  day 

of ,  19 ,  signed  by  (Here  name  the  party  or  paHies) 

was  obtained  and  procured  to  be  made  by  misrepresentation  and 
fraud,  and  ought  to  be  cancelled  and  rescinded ;  and  it  further 

appearing  to  the  court  that  the   plaintiff   A B has 

paid  into  this  court  the  sum  of  dollars,  the  amount  re- 
ceived by  said  A B under  said  contract,  and  which  is 

now  in  the  hands  of  the  general  receiver  of  this  court  as  the 

money  and  property  of  the  defendant  C T) ,  and  which 

the  said  receiver  is  ready  to  pay  over  to  the  said  C D ; 

It  is  therefore  adjudged,  ordered  and  decreed  that  the  said 
contract  bearing  date  and  signed  as  aforesaid  be  and  the  same 
is  hereby  cancelled  and  rescinded  and  held  for  naught,  and  to 
have  no  more  force  or  effect  than  if  the  same  had  never  been 
entered  into  by  the  said  parties  who  signed  the  same.    And  it  is 

further  adjudged,  ordered  and  decreed  that  L K ,  the 

general  receiver  of  this  court,  do  at  once,  pay  unto  said  defend- 
ant, C D ,  the  said  sum  of dollars. 

f  And  it  is  further  adjudged,  ordered  and  decreed  that  the 

said  C — ■ — ■  D do  pay  unto  said  A B — — ,  his  costs  in 

and  aboiit  the  prosecution  of  his  suit  in  this  behalf  expended, 
which  shall  include  a  statute  fee  of dollars.*^ 


No.  362. 

§1182.     Cancellation  or  rescission  of  an  instrument  on  the  ground 
of  infancy. 

(After  the  style  of  the  cause,  and  recital  as  indicated  in  No. 
318  to  the  *.) 

Upon  consideration  of  all  which  the  court  is  of  opinion  and 
doth  so  adjudge,  order  and  decree,  that  the  deed  (or  other  in- 

*7  See  Winch  and  Hinman,  0.  B.  Ent.  lOn. 
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strument  as  the  case  may  he)  in  the  bill  and  proceedings  men- 
tioned and  described,  bearing  date  on  the  day  of  , 

19 ,  executed  by  the  plaintiff  A B ,  to  the  de- 
fendant C D — — ,  conveying  the  real  es^tate  therein  de- 
scribed,    signed    by    said    A — —    B to    said     C — — 

D ,  was  made  and  delivered  by  said  A — ■ —  B to  said 

C D while  the  said  A B was  an  infant  under 

the  age  of  twenty-one  years ;   and  it  further  appearing  to  the 

court  that  said  A B received  as  the  consideration  of 

said  deed  the  sum  of dollars,  but  which  he  has  expended, 

so  that  nothing  thereof  now  remains  in  the  possession  or  own- 
ership  of  the   said   A B ,   it  is   therefore    adjudged, 

ordered  and  decreed  tliat  the  said  deed  bearing  date  on  the 

day  of ,  19 ,  executed  by  said  A B-; to  said 

C D ;    conveying  to    him,    the    said    C — - —   D , 

acres  of  land,  be  and  the  same  is  hereby  cancelled  and  an- 
nulled, and  to  be  taken  and  treated  as  if  the  said  deed  had  not 
been  executed. 

And  as  a  further  assurance  of  title  to  the  said  land  in  said 
deed  described,  and  to  remove  the  cloud  created  upon  such 
title  by  said  deed,  it  is  further  adjudged,  ordered  and  de- 
creed that  said  C^ D do  execute,  acknowledge  and  de- 
liver for  record  a  quit-claim  deed  to  said  land  in  said  deed  de- 
scribed within days  from  the  adjournment  of  this  court, 

and  in  default  thereof,  that  such  quit-claim  deed  be  executed,  ac- 
knowledged and  delivered  for  record  by  E F ,  who 

is  hereby  appointed  a  special  commissioner  for  that  purpose, 
and   hereby   duly   authorized   and    empowered    thereunto,    for 

which  the  said  E F shall  be  allowed  the  sum  of 

dollars  to  be  taxed  as  a  part  of  the  costs  of  this  suit. 
(Conclude  as  in  No.  361  from  the  ].)*^ 

48  See  extended  note  to  sec.   907   '   tion  with  the  doctrine  found  in  sec. 
where  the  law  authorizing  the  above      53.     (See  Decrees.) 
form  will  be  found,  read  in  connec- 
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No.  363. 

§1183.     Cancellation  or  rescission  of  a  writing  because  of  the 
plaintiff's  insanity. 

(After  the  style  of  the  suit  and  proper  recitals,  proceed  as 
follows:) 

And  it  appearing  to  the  court,  that  at  the  time  the  contract 
in  the  bill  and  proceedings  in  this  cause  mentioned  and  de- 
scribed, between  the  plaintiff  A B^ —  and  the  defendant 

C D -,  bearing  date  on  the day  of ,  19 , 

was  executed,  that  the  said  plaintiff  was  insane  and  therefore 
incapable  of  entering  into  such  contract,  it  is  therefore 
adjudged,  ordered  and  decreed  that  such  contract  between  the 
said  A B '  and  C D — — ;  bearing  date  as  afore- 
said, be  and  the  same  is  hereby  set  aside  and  declared  to  be 

null  and  void,  and  the  said  C — —  D is  hereby  directed 

and  required  to  deliver  up  said  contract  to  the  Clerk  of  the 
court  to  be  by  him  cancelled. 

And  it  is  further  adjudged,  ordered  and  decreed  that  the 
said  defendant  do  pay  unto  the  said  plaintiff  his  costs  by  him 
about  the  prosecution  of  his  suit  in  this  behalf  expended  and 
incurred.*" 


No.  364- 

§1184.     Authorizing  sale  of  church  property. 

Ex    parte,    A B ,    C-—    D ,    E F , 

G H and  I J — ■ — ,  the  Board  of  Trustees  of 

the  P Church  of ,  in  the  County  of ,  and 

State  of . 

This  cause  came  on  this  day  to  be  heard  upon  the  petition 

heretofore  filed  in  this  court,  of  the  said  A B — — ,  C 

D ,  E F ,  G IT and  I J ,  con- 
stituting and  composing  the  Board  of  Trustees  of  the  P 


49  This    form    is    based    upon    the       15    S.    E.    Rep.     146;     Hogg's    Eq. 
doctrine    and    principles    announced       Prinep.,    sec.    55. 
in  Hiett  vs.  Shull,  36  W.  Va.,  563, 
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Church  of  ,   in  the  County  of ,  and  State  of  ; 


upon  an  order  of  publication  stating  the  filing  of  such  petition 
and  the  object  thereof,  duly  posted  on  the  front  door  of  the 
court  house  of  this  county,  and  at  a  conspicuous  place  on  the 
premises  described  in  said  petition ;  upon  such  order  of  publi- 
cation duly  published  in  ,  a  newspaper  published  in  said 

county,  for  the  period  of ,  as  heretofore  by  order  of  this 

court  directed ;  upon  the  proof  taken  herein  showing  among 
other  things,  that  a  majority  of  the  members  of  said  church  de- 
sire a  sale  of  said  property  in  said  petition  mentioned  and  de- 
scribed ;  and  upon  argument  of  counsel  herein. 

And  it  appearing  to  the  court  that  the  said  petitioners  have 
sho^vTL  a  case  wherein  a  sale  of  real  estate  is  proper,  and  the 
court  being  of  opinion  that  the  rights  of  others  will  not  be  vio- 
lated by  a  sale  of  said  property;  it  is  therefore  adjudged,  or- 
dered and  decreed  that  said  petitioners  be  and  they  are  hereby 
authorized  and  empowered  to  make  sale  of  the  real  estate  in 
the  said  petition  mentioned  and  described,  either  at  public  or 
private  sale,  whichever  in  the  opinion  of  said  petitioners  will 
best  promote  the  interests  of  those  concerned,  and  upon  the  fol- 
lowing terms :  One-third  of  the  purchase  money  cash  in  hand 
and  the  residue  upon  a  credit  of  one  and  two  years  respective- 
ly, the  purchaser  giving  bond  with  good  security  for  the  de- 
ferred installments  of  purchase  money.  And  if  the  sale  be  at 
public  auction,  the  same  shall  only  be  made  after  publication  of 
notice  thereof  for  four  successive  weeks  in  some  newspaper  pub- 
lished in  the  county,  of  the  time,  terms  and  place  thereof. 

But  before  said  commissioners  shall  make  sale  of  said  land 
they  shall  enter  into  bond  before  the  Clerk  of  this  court  with 

approved  security  in  the  penalty  of  dollars,  conditioned 

for  the  faithful  discharge  of  their  duties  in  the  premises,  and 
to  account  for  and  invest  the  proceeds  derived  from  such  sale 
as  the  court  shall  hereafter  determine,  and  what  said  petitioners 
shall  do  under  this  decree  t\ej  shall  report  to  a  future  term  of 
this  court."" 

50  This  form  is  designed  for 
vise  under  the  Statute  of  West 
Virginia,  Code  Ch.  57,  sec.  9. 
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No.   364a. 
§1184a.     Overruling  demurrer  to  bill  and  giving  rule  to  answer. 

(After  the  style  of  the  cause.) 

This  day  the  defendant  filed  a  demurrer  to  the  plaintiff's  bill, 
which  demurrer  is  set  down  for  argument;  and  the  matters  of 
law  arising  thereon  being  argued  by  counsel  and  considered  by 
the  court,  said  demurrer  is  hereby*  overruled.  And  there 
upon  a  rule  is  hereby  given  the  defendant  to  answer  said  bill 
on  or  before  the  • — —  day  of ,  19 .^^ 


No.  364&. 

§  1184b.     Sustaining  demurrer   to  bill   and  remanding  cause   to 
rules  with  leave  to  amend. 

(After  the  style  of  the  cause  as  in  No.  36Ji.a,  and  to  the  *.) 
sustained,  and  said  bill  adjudged  not  to  be  sufficient  in  law. 
Upon  motion  of  the  plaintiff  this  cause  is  remanded  to  rules 
with  leave  to  make  any  and  all  proper  and  germane  amendments 
to  said  bill,  but  at  the  costs  of  the  said  plaintiff,  and  to  be  taxed 
accordingly  by  the  Clerk  of  this  court.^^ 


No.  365. 

§1185.     Suggesting  non-residence  of  plaintiff  and  demanding  se- 
curity for  costs. 

(After  the  style  of  the  cause.) 

This  day  the  defendant  suggested  the  non-residence  of  the 
plaintiff  and  demanded  security  for  costs."^^ 

"See  ante,  sec.  314.  63  See   Code    (W.   Va.),   Cli.    138, 

02  See  ante,  see.  314.  sec.  2. 
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No.  366. 

§1186.     Of  divorce  a  mensa  et  thoro,  where  the  defendant  has  not 
appeared. 

(After  the  style  of  the  suit.) 

This  cause  came  on  this  day  to  be  heard  upon  the  process 
duly  executed  upon  the  defendant ;  upon  the  plaintiff's  bill  witli 
its  exhibits  regularly  filed  at  rules;  the  decree  nisi  properly 
entered  thereon,  and  the  cause  regularly  set  for  hearing  by 
the  complainant;  upon  the  depositions  on  behalf  of  the  plain- 
tiff taken  upon  due  notice  and  filed  herein ;  and  upon  the  argu- 
ment of  counsel  on  the  part  of  the  plaintiff.* 

Upon  consideration  of  all  which  the  court  is  of  opinion  that 
the  plaintiff  is  entitled  to  the  relief  prayed  for  in  his  (or  her) 
said  bill.      It  is  therefore  adjudged,  ordered  and  decreed  that 

the  plaintiff,  A — —  B and  the  defendant,  C D , 

be  and  they  are  hereby  divorced  from  each  other  from  bed  and 
board.     It  is  further  adjudged,  ordered  and  decreed  that  the 

said  A B — —  do  pay  the  costs  of  this  suit,  but  without 

the  taxation  of  any  statute  fee  herein. 


No.  367. 

§1187.     Of  divorce  a  mensa  et  thoro  for  alimony,   where  the  de- 
fendant has  appeared. 

(After  the  style  of  the  suit.) 
This  cause  came  on  this  day  to  be  heard  upon  the  plaintiff's 
bill  and  its  exhibits ;  upon  the  answer  of  the  defendant  thereto 
and  general  replication  to  said  answer ;  upon  the  depositions  on 
behalf  of  the  plaintiff  and  defendant  taken  and  filed  in  the 
cause;  and  upon  the  argument  of  counsel  on  the  part  of  the 
plaintiff  and  defendant.*     Upon  consideration  of  all  which  the 

court  is  of  opinion  that  the  plaintiff  A B is  entitled 

to  the  relief  prayed  for  in  her  said  bill.     It  is  therefore  ad- 
judged, ordered  and  decreed  that  the  said  plaintiff  and  said 


1402  EQUITY    PKOCBDUEE. 

defendant  be  and  they  are  hereby  divorced  from  each  other 
from  bed  and  board. 

And  it  is  further  adjudged,  ordered  and  decreed  that  the 
said  C B do  pay  unto  the  said  A B as  ali- 
mony until  the  further  order  of  this  court,  or  until  they,  tlie 
said  plaintiff  and  defendant,  shall  be  reconciled  to,  or  shall 
co-habit  with,  each  other  again  as  husband  and  wife,  for  the 
support  and  maintenance  of  tlie  said  A B ,  the  an- 
nual sum  of  dollars,   payable  in  quarterly  installments 

of  - — - — ■  dollars  each,  on  or  before  the  1st  days  of  April,  July, 
and  October,  and  the  31st  day  of  December,  in  each  year,  the 
payment  of  said  inatallments  to  commence  on  the  1st  day  of 

,  in  the  year  19 ,  and  to  continue  thereafter  during  the 

period  hereinbefore  designated. 

(Conclude  by  decreeing  costs  against  the  defendant,  as  indi- 
cated in  No.  361  from  the  f./* 


No.  368. 

§1188.     Of  divorce  a  vinculo  matrimonii  and  awarding  custody 
of  children. 

(After  style  of  suit  and  proper  recitals,  as  indicated  in  Nos. 
366,  367  to  the  *,  as  the  case  may  require.) 

Upon  consideration  of  which  the  court  is  of  opinion  that 
the  plaintiff  is  entitled  to  the  relief  prayed  for  in  his  said  bill. 
It  is  therefore  adjudged,  ordered  and  decreed  that  the  mar- 
riage heretofore  celebrated  between  the  plaintiff  A B 

and  the  defendant  C B ,  be  and  the  same  is  hereby  dis- 
solved, and  that  the  said  A B and  C B be 

and  they  are  hereby  divorced  from  each  other  from  the  bonds 
of  matrimony.* 

And  it  appearing  to  the  court  that  there  is  issue  of  said  mar- 
riage two  children,  to-wit:  James,  aged  nine  years,  and  Jane, 
aged  seven  years,  and  it  further  appearing  that  their  father, 
said  A B ,  is  a  suitable  and  proper  person  to  have  the 

B*  See   ante,    sec.    896,    note,    and   sec.  43.      ( See  Decree. ) 
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care  and  custody  of  said  children,  it  is  therefore  adjudged,  or- 
dered and  decreed,  that  the  care  and  custody  of  said  James 

B and  said  Jane  B ,  children  of  the  said  A B 

and  C B — — ,  be  and  the  same  are  hereby  awarded  to  the 

said  A B . 

And  it  is  further  adjudged,  ordered  and  decreed  that  the 
said  A —  B — — ■  do  pay  the  costs  of  this  suit,  but  the  Clerk  will 
tax  no  statute  fee  therein.'*'* 


No.  369. 
§1189.     Of  divorce  a  vinculo  matrimonii  and  for  alimony. 

(After  the  style  of  the  suit  and  proper  recitals,  as  indicated  in 
Nos.  366,  367,  as  the  case  may  require,  and  then  as  in  No.  368 
to  the  *.) 

And  the  court  having  examined  the  pleadings  and  evidence  in 
this  cause,  and  having  duly  considered  the  same,  the  court  is 
of  opinion  that,  the  plaintiff  is  entitled  to  alimony,  and  that  the 

annual  sum  of dollars  would,  under  the  circumstances  of 

this  case,  be  a  reasonable  amount  for  the  support  and  mainte- 
nance of  the  said  A B .  It  is  therefore  adjudged,  order- 
ed and  decreed  that  the  said  C B ■  do  pay  unto  the  said 

A B ,  as  alimony  during  the  joint  lives  of  the  said 

A — —  B and  C B ,  for  the  support  and  mainte- 
nance of  the  said  A B ,  the  said  annual  sum  of 

dollars,  payable  in  installments  of dollars  each  on  the  Ist 

days  of  January  and  July  in  each  year  during  the  period  of  the 
joint  lives  of  said  A B — —  and  C B ;  the  pay- 
ment of  said  installments  to  co^mmence  on  the day  of , 

19 — — ,  and  to  continue  during  the  period  above  prescribed,  f 

(Conclude  as  in  No.  361  from  the  *./" 

65  See  7  Enc.  Forms,  66  et  seq. :  se  See  references  under  sees.  1187, 

Sands'  Suit  in  Bq.,  584,  585.  1188.       ' 
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No.  370. 

§1190.     Of  divorce  a  vinculo  matrimonii  after  a  former  divorce  a 
mensa  et  thoro. 

(After  the  style  of  the  suit.) 
This  cause  came  on  this  day  to  be  heard  upon  the  papers  for- 
merly read,  and  the  proceedings  had  therein,  this  cause  having 
been  re-instated  on  the  docket  on  motion  of  the  plaintiff,  and 
was  argued  by  counsel.  On  consideration  of  which,  it  appear- 
ing to  the  court,  as  established  by  the  decree  heretofore  rendered 
in  this  cause,  that  the  defendant  had  abandoned  the  said  plain- 
tiff, and  two  years  having  elapsed  since  the  institution  of  this 
suit,  and  it  appearing  from  satisfactory  evidence  taken  and  filed 
herein,  that  the  said  parties  have  not  been  reconciled  to  each 
other  since  the  rendition  of  the  former  decree  herein,  it  is  ad- 
judged, ordered  and  decreed,  that  the  bonds  of  matrimony  here- 
tofore   celebrated   and    existing   between   the    plaintiff   A 

B and  the  defendant  C B be  and  they  are  hereby 

dissolved,  and  the  said  parties  are  forever  divorced  from  each 
other." 


ISTo.  371. 

§1191.     Of  divorce  granted  on  answer  in  nature  of  cross-bill  set- 
ting up  claim  to  af&rmative  relief. 

(After  style  of  suit.) 

This  cause  came  on  this  day  to  be  heard  upon  the  plaintiff's 

bill  and  its  exhibits ;  upon  the  answer  of  the  defendant  to  the 

plaintiff's  bill  and  also   in  the  nature  of  a  cross-bill   setting 

up  a  claim  to  affirmative  relief;   upon  general  replication  to 

r)'  The    foregoing    form    is    taken  used    without    change    in   the    State 

from    Sands'    Suit    in    Equity    (2nd  of    Virginia;      likewise     the     above 

pd.)    585,   with    such    changes   as   to  form,  by  changing  the  time  that  has 

adapt   it   to    the    Statute    of   West  elapsed  as   mentioned  in  the  above 

Virginia,  Code,  Ch.  64,  sec  13.  The  form  from  two  to  five  years. 
iij'-m    as    found   in    Sands    may    be 


FOEMS  OEDEES  AND  DECEBES.  1405 

said  answer,  and  the  plaintiff's  special  reply  in  writing  to  so 
much  of  said  answer  as  is  in  the  nature  of  a  cross-bill  setting 
up  a  claim  to  affirmative  relief;  upon  the  depositions  on  be- 
half of  the  plaintiff  and  defendant  taken  and  filed  in  the  cause ; 
and  upon  the  argument  of  counsel. 

Upon  consideration  of  all  which  the  court  is  of  opinion  that 
the  plaintiff  is  not  entitled'  to  the  relief  prayed  for  in  her  said 
bill,  and  that  the  same  should  be  dismissed.  It  is  therefore 
adjudged,  ordered  and  decreed  that  the  plaintiff's  bill  be  and 
the  same  is  hereby  dismissed.  *But  it  does  appear  to  the 
court;  that  the  defendant  is  entitled  to  affirmative  relief  against 
the  plaintiff  as  prayed  for  in  his  said  answer.  It  is,  therefore, 
adjudged,  ordered  and  decreed  that  upon  the  case  made  by  the 
said  defendant  against  the  said  plaintiff  upon  the  said  an- 
swer in  the  nature  of  a  cross-bill  setting  up  a  claim  to  affirma- 
tive relief,  that  the  marriage  heretofore  celebrated  between  the 

said  defendant,   C B ,  and,  the  said  plaintiff,  A 

B ,  be  and  the  same  is  hereby  dissolved,  and  the  said  A 

B and  C B are  hereby  divorced  from  the  bonds 

of  matrimony  heretofore  existing  between  them. 

And  the  court  being  of  opinion  that  under  all  the  circum- 
stances of  this  case  the  defendant  ought  to  recover  his  costs, 

it  is  therefore  adjudged,  ordered  and  decreed  that  A B 

do  pay  unto  the  said  C B his  costs  aboiit  his  defense 

in  this  behalf  expended,  as  well  also  as  his  costs  about  the  prose- 
cution of  his  case  made  in  his  answer  in  the  nature  of  a  cross- 
bill setting  up  a  claim  to  affirmative  relief,  including  a  statute 
fee  of dollars."' 


:N"o.    372. 

§1192.     Refusing  a  divorce  to  the  plaintiff,  and  to  the  defendant 
on  an  answer  in  the  nature  of  a  cross-bill. 

(After  style  of  suit  and  as  in  No.  371  to  the  *,  and  then 
continue  as  follows:)      And  the  court  is  of  opinion  that  the  der 

58  See  7  Enc.  Forms,  76. 
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fendant  is  not  entitled  to  affirmative  relief  against  the  plaintiff 
as  prayed  for  in  his  (o?-  her)  said  answer.  It  is  therefore  ad- 
judged, ordered  and  decreed  that  so  far  as  said  answer  in  the 
nature  of  a  cross-bill  sets  up  any  claim  to  affirmative  relief 
against  the  said  plaintiff,  be  and  the  same  is  hereby  dismissed. 
And  it  is  further  adjudged,  ordered  and  decreed  that  each 
party  to  this  suit  do  pay  his  own  costs.^" 


'No.  373. 

§1193.    Directing^  payment  of  temporary  alimony  to  the  plaintiff 
in  term  time. 

(After  the  style  of  the  suit.) 
This  day  the  plaintiff  moved  the  court  to  require  the  de- 
fendant to  pay  to  her  a  reasonable  sum  of  money  for  her  sup- 
port and  maintenance  during  the  pendency  of  this  suit  and  to 
enable  her  to  carry  on  the  same,  and  in  support  of  said  motion 
read  her  bill  filed  herein,  which  is  verified  by  her  own  affi- 
davit, and  in  further  support  thereof  filed  the  affidavits  of  J. 
C,  R.  P.,  and  S.  J. ;  and  the  defendant  in  opposition  to  said 
motion  filed  his  own  affidavit  and  those  of  R.  D.  and  J.  K. 
Upon  consideration  of  which  the  court  doth' hereby  sustain  said 
motion,  and  doth  adjudge,  order  and  decree  that  the  defendant 

C B do  pay  unto  the  plaintiff  A B within 

days  from  this  date,  the  sum  of dollars  for  the  pur- 
pose named  in  the  said  motion.^" 


No.   374. 

§1194.    Directing  payment  of  temporary  alimony  to  the  defendant 
in  vacation. 

This  day  C B by  her  solicitor  presented  her  bill 

in  this  cause  and  her  own  affidavit  and  those  of  R W — — 

09  See  7  Etio.  Forms.  70,  77.  440,  as  to  the  matter  of  tlie  allow- 

««  vSee     Hogg,     Eq.     Princp.,     sec.       ance  of  alimony  pendente  lite. 
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and  I M and  moved  the  undersigned,  Judge  of  the  Cir- 
cuit Court  of county  and  State  of ,  in  the  vacation 

of  the  said  court,  to  require  the  plaintiff  in  the  case  of  A 

B against  C B pending  in  said  court  to  obtain 

a  divorce  from  the  said  C B ,  to  pay  the  said  C 

B a  reasonable  sum  of  money  for  the  support  and  main- 
tenance  of  said   C B — ■ —  during  the   pendency  of   said 

suit  and  to  enable  her  to  properly  defend  the  same. 

And  [it  appearing  that  the  said  A B has  had  due 

notice  of  this  motion,  and]  the  said  Judge  having  read  and  con- 
sidered said   affidavits,   it  is  therefore  adjudged,   ordered   and 

decreed  that  said  A B do  pay  unto  said  C B 

within  days  from  the  date  of  notice  of  this  order,  the 

sum  of dollars  for  the  purpose  named  in  the  said  motion. 

And  in  lieu  of  formal  notice,  the  Clerk  of  said  court  is  hereby 
directed  to  make  tvsro  copies  of  this  order,   one  to  be   served 

upon  the   said  A B ,   and  the   other  to  be   returned 

by  the  Sheriff  of  said  county  to  said  Clerk's  ofSce  containing  an 
endorsement  of  the  time  and  manner  of  the  service  thereof. 


Judge. 
The  Clerk  v^ill  enter  the  foregoing  in  the  chancery  record  as  a 
vacation  order  as  to  the day  of ,19 — . 


Judge." 

61  That  part  of  the  above  form  823,  which  decides  that  "  when  a 
embraced  in  brackets  is  not  intend-  bill  praying  for  a  divorce  and  ali- 
ed  for  use  in  an  order  of  this  char-  mony  is  presented  to  a  Circuit 
acter  when  the  wife  is  defendant  Court  in  vacation  by  a  wife  before 
and  makes  application  in  vacation  any  process  has  been  issued  against 
for  an  allowance  of  temporary  ali-  the  defendant  husband,  such  judge 
mony,  and  that  part  of  the  form  has  no  jurisdiction  to  enter  a  de- 
need  never  be  used  unless  the  wife  cree  for  alimony  pendente  lite  or 
is  the  plaintiff  and  applies  for  ali-  permanent  alimony  without  first  in 
mony  pendente  lite,  before  process  some  manner  summoning  the  hus- 
commeneing  the  suit  has  been  issued,  band  to  appear,  and  then  affording 
but  if  process  has  not  been  issued  him  an  opportunity  to  be  heard, 
the  defendant  must  have  notice  of  and,  should  such  a  decree  be  en- 
the  application,  and  the  order  should  tered  without  first  citing  the  hus- 
recite  such  fact.  See  Coger  vs.  band,  a  writ  of  prohibition  will  lie 
Coger,  48  W.  Va.  135,  35  S.  E.  Eep.  to    prevent   its   enforcement." 
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'  'No.  375. 
§1195.     Appointing  commissioners  to  assign  dower. 

(After  the  style  of  the  cause  and  proper  recitals.) 

Upon  consideration  whereof,  the  court  doth  adjudge,  order 
and  decree  that  A.  B.,  C.  D.,  E.  E.,  G.  H.  and  L.  M.,  who 
are  hereby  appointed  commissioners  for  the  purpose,  any  three 
or  more  of  whom  being  first  duly  sworn  for  the  purpose  may 
act,  do  go  upon  the  land  in  the  bill  and  proceedings  mentioned 
and  described,  of  which  the  late  IST.  iST.  was  seized  of  an  estate  of 

inheritance  during  his  marriage  with  the  plaintiff,  Mary  N , 

and  assign  and  allot  to  the  said  Maiy  IST ,  widow  of  the  said 

IST ]Sr ,  by  metes  and  bounds,  one  equal  third  part  in 

value  of  the  said  land  as  her  dower  therein,  and  if  for  the  proper 
performance  of  their  duties  under  this  decree  it  becomes  nec- 
essary, in  the  opinion  of  the  said  commissioners  who  shall  act 
hereunder,  they  are  hereby  authorized  and  directed  to  em- 
ploy a  competent  surveyor,  who  shall  lay  off  the  said  land,  or 
such  part  thereof  as  may  be  necessary,  and  make  a  plat  thereof. 
And  the  said  commissioners  are  directed  to  report  their  pro- 
ceedings hereunder  to  the  next  term  of  the  court.^^ 

62  The  above  form  is  taken  from  judged,    ordered    and    decreed   that 

Sands'    Suit    in    Equity    (2nd   ed.)       F W S ,  A R 

577.  The     following     is     the     form       B and   J J who    are 

found  in  the  record  of  the  case  of  duly    appointed    commissioners    for 

Martin  vs.   Smith,  25  W.  Va.   579.  that  purpose,  do,  after  having  been 

{After  the  style  of  the  suit.)  duly   sworn   for   that   purpose,    ad- 

This  cause  came   on  this  day  to      judge  and  allot  to   the  said  L 

be  further  heard  upon  the  bill  and       J M ,   widow   as    aforesaid, 

former  proceedings  had  therein,  and  dower  in  all  the  said  real  estate  of 

was  argued  by  counsel.     On  consid-       which  said  C M died  seized 

eration  of  all  which,  the  court  is  of  and  possessed,  having  due  regard  to 

the   opinion  that   the  said  plaintiff,  quality,    quantity   and   value,   allot- 

L J M ,  widow  of  G ting  to  the  said  L J M 

M ,  deceased,  is  entitled  to  dow-  one-third  of  said  real  estate  during 

er  in  the  lands  in  the  bill  and  pro-  her     natural     lifetime,     and     report 

eoedings  mentioned,  of  which  G their  praceedings  under  this  decree 

M died  seized  and  possessed  in  to  this  court. 

M Countv;    it  is  therefore  ad- 
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No.   376. 

§1196.     Confirming  report  of  commissioners  assigning  dower. 

(After  the  style  of  the  suit.) 
This  cause  came  on  again  to  be  heard  upon  the  former  or- 
ders and  decrees  made  and  entered  herein;  upon  the  report 
of  commissioners  (naming  them)  heretofore  appointed  to  asr 
sign  dower  to  Mary  IST ,  widow  of  IST W ,  de- 
ceased, which  is  now  filed  in  this  cause ;  and  upon  the  argument 
of  counsel.  Upon  consideration  of  all  which  the  court  is  of 
opinion  to  and  doth  hereby  ratify  the  said  report,  as  well  also 

as  the  assignment  of  dower  made  to  said  Mary  IST as  shown 

by  said  report.     It  is  therefore  adjudged,  ordered  and  decreed 

that  the  said  Mary  IST do  take  and  hold  as  and  for  her 

dower  in  and  to  the  real  estate  of  the  said  IST IST ,  de- 
ceased, for  and  during  the  term  of  her  natural  life,  the  follow- 
ing land  situated  in  the  County  of ,  and  bounded  and  de- 
scribed as  follows:  (Here  describe  the  same  by  proper  metes 
and  bounds) J  subject  to  the  payment  of  all  taxes,  assessments 
and  other  charges  thereupon,  legally  accruing  after  she  shall 
take  possession  thereof.  And  a  writ  of  possession  may  issue 
for  said  land  upon  the  application  or  motion  of  said  Mary 

]Sr .     It  is  further  adjudged,  ordered  and  decreed  that  said 

Mary  N — —  do  recover  of  and  from  the  defendants  her  costs  in 
and  about  the  prosecution  of  her  suit  in  this  behalf  expended."' 


'No.  377. 
§1197.    Directing  the  payment  of  a  gross  sum  in  'lieu  of  dower. 

(After  the  style  of  the  cause  and  proper  recitals.) 
On  consideration  whereof  the  several  parties  hereto  assenting 
to  the  commutation  of  the  dower  of  Mary  N in  the  real 

63  See  Hartley  vs.  Roffe,  12  W. 
Va.,  413;  MeMullen  vs.  Eagen,  21 
W.  Va.  235,  Syl.  10. 
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estate  of  her  late  husband,  IST l^T ,  in  the  proceedings 

mentioned,  the  court  doth  adjudge,  order  and  decree  that  the 

said  Mary  li ,  in  lieu  of  her  dower  aforesaid,  is  entitled  to 

receive  at  once  the  gross  sum  of  dollars,  and  the  court 

doth  further  adjudge,   order  and  decree  that  out  of  the  pro- 
ceeds derived  from  the  sale  of  the  real  estate  of  IST X , 

deceased,  hereinafter  directed,  that  said  Mary  ]S^ be  paid 

the  said  sum  of dollars ;  which  sum,  when  so  paid,  is  hereby 

declared  to  be  in  full  of  her  dower  in  the  real  estate  aforesaid 
as  widow  of  the  said  IST IST ,  deceased."* 


No.   378. 

§1198.     Overruling  some  exceptions  to  commissioner's  report  and 
sustaining  others. 

(After  the  style  of  the  cause.) 

This  cause  came  on  this  day  to  be  again  heard  on  the  pa- 
pers formerly  read,  and  the  report  of  commissioner  W.,  made 
in  pursuance  of  the  interlocutory  decree  entered  herein  on  the 

day  of  and  upon  the  exceptions  of  the  plaintiffs 

and  the  defendant,  P.  S.  J.,  administrator  of  M.  T.,  deceased, 
returned  with  the  said  report,  and  also  upon  the  exceptions 
of  the  said  defendant  this  day  filed  and  the  examination  of 
witnesses  and  exhibits  filed  since  the  former  hearing,  and  was 
argued  by  counsel. 

On  consideration  whereof  the  court  doth  overrule  all  the 
exceptions  of  the  plaintiffs  to  the  said  report,  and  doth  also 
overrule  all  the  exceptions  of  the  said  defendant,  P.  S.  J.,  ad- 
ministrator as  aforesaid,  except  so  far  as  one  of  the  said  excep- 
tions of  the  said  defendant  refers  to  and  embraces  the  first 
item  in  special  statement  P,  made  by  the  commissioner  at  the 
instance  of  the  said  defendant,  to-wit:  the  item  of  $99  in  said 

special  statement,  dated  day  of  ,  for  the  provisions 

furnished,  as  to  which  item  and  the  interest  thereon  the  court 

«4  Sands'    Suit    in    Equity     (2nded.)   577,  578. 
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is  of  opinion  that,  the  same  should  have  been  allowed  as  a  credit 
to  the  estate  of  the  said  M.  T.,  deceased,  and  that  the  balance 
of  $ — — ,  reported  by  the  commissioner  as  dne  to  the  plaintiffs, 
should  be  reduced  by  the  said  sum  of  ninety-nine  dollars  and  the 
interest    thereon,    amounting   to    five    dollars    and    ninety-five 

cents,  leaving  the  sum  of  $ due  the  plaintiffs  on  the 

day  of ,  for  which,  in  the  opinion  of  the  court,  they  are  -en- 
titled to  a  decree  and  the  court  confirming  the  said  report  in 
all  other  respects ;  and  it  appearing  therefrom  by  the  special 
statement  E,  made  by  the  commissioner  at  the  instance  of  the 
said  defendant  P.  S.  J.,  administrator  as  aforesaid,  that  he 
has  assets  of  his  intestate  in  his  hands  sufficient  to  satisfy  this 
decree,  the  court  doth  adjudge,  order  and  decree  that  the  de- 
fendant,  P.    S.   J.,  administrator  of  M.  T.,   deceased,   do  pay 

to  the  plaintiffs  the  said  sum  of  $ ,  with  interest  thereon, 

to  be  computed  after  the  rate  of  six  per  centum  per  annum, 

from  the  — —  day  of until  paid,  and  their  costs  by  them 

about  their  suit  in  this  behalf  expended ;  the  same  to  be  paid  out 
of  the  assets  unadministered  still  in  the  hands  of  said  P.  S.  J., 
administrator  aforesaid,  belonging  to  the  estate  of  said  dece- 
dent."' 


No.   379. 

§1199.     Of  reference  for  the  settlement  of  executorial  and  admin- 
istration accounts. 

(After  the  style  of  the  suit  and  the  proper  recitals  as  indi- 
cated in  No.  318  to  the  °  and  then  continue  as  follows:) 

Eirst,  all  of  the  personal  estat«  owned  by  said  decedent, 
J.  K.,  at  the  time  of  his  death  and  with  which  said  G.  H.  as 
administrator  of  such  decedent  is  properly  chargeable. 

Second,  what  disposition,  if  any,  the  said  G.  H.  as  such  ad- 
ministrator has  made  of  such  estate. 

«5  Sands'  Suit  In  Equity  { 2nd  interest,  when  the  same  has  been 
ed.)  525,  526.  As  to  the  form  reduced  to  a  judgment  or  decree, 
in  which  a  debt  or  claim  should  bear      see  ante. 
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Third,  what  sums,  if  any,  have  been  paid  by  said  adminis- 
trator to  the  heirs  and  distributees  of  said  J.  K.,  deceased, 
when  paid,  and  to  which  distributees  paid.  _ 

Fourth,  what  amount  of  said  estate,  if  any,  is  now  in  the 
hands  of  said  G.  II.  as  such  administrator. 

Fifth,  what  debts,  if  any,  are  payable  by  the  estate  of  said 
J.  K.,  deceased,  to  whom  payable,  and  their  respective  amounts 
and  priorities. 

Sixth,  and  such  other  matters  as  any  party  in  interest  may 
require,  the  same  being  pertinent,  or  such  other  matters  as  said 
commissioner  himself  may  deem  pertinent,  whether  so  required 
or  not.  But  before  said  commissioner  shall  proceed  to  take 
said  account,  he  shall  give  notice  to  the  parties  to  this  suit  of 
the  time  and  place  of  the  taking  thereof,  by  publication  for 

- — ■ —  successive  weeks  in  ,  a  newspaper  published  in  this 

county. 

And  what  the  said  commissioner  shall  do  under  this  decree, 
he  shall  report  to  the  next  term  of  this  coiirt,  until  which  time 
this  cause  is  continued. 


No.   380. 

§1200.    Dismissing  bill  to  set  aside  deed  on  the  g^rounds  of  fraud 
and  undue  influence. 

(After  the  style  of  the  suit  and  proper  recital.) 
Upon  consideration  of  which  the  court  is  of  opinion  and  doth 

so  adjudge,  order  and  decree  that  J.  E.  J.  was,  on  the  

day  of ,  18 ,  the  time  when  the  deed  in  the  bill  and 

proceedings  mentioned  and  described  was  executed,  of  sound 
mind,  and  capable  of  making  said  deed ;  that  said  deed  was 
not  obtained  by  the  undue  or  improper  influence  of  J.  T.  J., 
or  any  other  person,  and  that  the  said  deed  was  fairly  made 
and  was  the  free  and  voluntary  act  of  the  grantor,  J.  E.  J. 

It  is  therefore  further  adjudged,  ordered,  and  decreed  that 
the  plaintiff's  bill  be  and  the  same  is  hereby  dismissed,  and 
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that  the  ^plaintiff  do  pay  unto  the  defendant  his  costs  about 
the  prosecution  of  his  defense  in  this  behalf  expended."" 


]Sro.  381. 

§1201.     Setting  aside  fraudulent  conveyance  in  favor  of  creditors. 

(After  the  style  of  the  suit  and  the  recitals  as  shown  in  No. 
3-k-2  to  the  *  confinve  as  follows:) 

It  is  therefore  adjudged,  ordered  and  decreed  that  the  plain- 
tiff do  recover  of  and  from  the  defendant  C D the 

Slim  of dollars,  the  debt  and  demand  in  the  bill  and  pro- 
ceedings mentioned  and  described  including  the  interest  there- 
on to  this  date,  with  legal  interest  on  said  sum  of dollars 

till  paid  and  the  costs  of  this  suit. 

And  it  appearing  to  the  satisfaction  of  the  court  from  the 
papers  and  evidence  in  this  cause,  that  the  deed  from  the  said 

C D to  the  defendant  E F — —  bearing  date  on 

the  day  of  — ■ — ,  19 — ,  conveying  the  land  therein  de- 
scribed to  the  said  E '  E ,  was  made  to  hinder,  delay 

and  defraud  the  creditors  of  said  C — '■ —  D and  especially 

the  plaintiff  A B in  respect  to  the  debt  and  demand 

aforesaid,  it  is  therefore  further  adjudged,  ordered  and  de- 
creed that  the  said  deed,  bearing  date  as  aforesaid,  be  and  the 
same  is  hereby  set  aside  and  held  for  naught,  but  so  far  only 

as  the  said  debt  and  demand  of  said  plaintiff  A B — - — • 

is  concerned. 

It  is  further  adjudged,  ordered  and  decreed  that  said  C 

D do    pay   unto    the    said    A B — — ,    within   


days  from  the  rising  of  this  court,  the  said  s\im  of  dol- 
lars with  legal  interest  thereon  from  this  date  until  paid  and 

also  the  costs  of  this  suit;  and  in  default  thereof,  then  J 

R S ,  who  is  hereby  appointed  a  special  commissioner 

for  that  purpose,  shall  sell  said  real  estate,  or  so  much  thereof 
as  may  be  necessary  to  pay  said  debt  and  interest  thereon  and 

60  See  Jones  vs.  McGruder,  87  Va.  360,    12   S.   E.   Rep.   792. 
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the  costs  oi^  this  suit,  at  public  auction  at  the  front  door  of  the 
court  house  of  this  county  to  the  highest  bidder,  after  having 
iirst  advertised  the  time,  terms  and  place  of  sale  for  four  suc- 
cessive weeks  in  some  newspaper  published  in  this  county  and 
by  posting  notice  at  the  front  door  of  the  court  house  thereof 
for  a  like  period  prior  to  the  day  of  such  sale,  upon  the  following 
terms :  One-third  of  the  purchase  money  cash  in  hand  on  the 
day  of  sale,  and  the  residue  in  two  equal  installments  on  a  cred- 
it of  one  and  two  years  respectively,  the  purchaser  giving  his 
notes   therefor   with   good   personal   security    payable   to    said 

J E, — —  S ,  or  order,  bearing  interest  from  the  date  of 

such  sale,  and  the  said  commissioner  shall  retain  the  legal  title 
to  said  land  as  a  further  security ;  and  out  of  the  proceeds  of 
such  sale  upon  its  confirmation,  payment  shall  be  made  of  said 
debt,  interest  and  costs,  and  the  residue,  if  any,  shall  be  paid 
to  said  E F .  But  before  making  such  sale  said  spe- 
cial commissioner  shall  give  bond  in  the  penalty  of  dol- 
lars, before  the  Clerk  of  this  court,  conditioned  for  the  faithful 
performance  of  his  duties  as  such  commissioner,  and  to  ac- 
count for  and  pay  over  to  the  parties  entitled  thereto,  all 
moneys  which  shall  come  to  his  hands  by  virtue  of  this  decree ; 
and  what  said  commissioner  shall  do  under  this  decree,  he 
shall  report  to  the  next  term  of  this  court. "^ 


Wo.   382. 

§1202.     Tor  distributidn  of  personal  estate  by  administrator  or 
executor. 

(After  the  style  of  the  suit.) 
This  cause  came  on  this  day  to  be  further  heard  on  the  pa- 
pers formerly  read,  and  the  report  of  the  commissioner  made  in 

pursuance  of  the  order  of  the day  of ,  entered  in  this 

cause,  and  was  argued  by  counsel ;  on  consideration  whereof  the 

6'  See  ante,  see.  fiOO,  upon  the 
principles  announced  in  which  the 
above  form  is  founded. 
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court  doth  adjudge,  order  and  decree  that  the  defendant,  F 


F ,  executor  of  X X ,  deceased,  do  pay  to  the  plain- 
tiff, P F ,  tlie  sum  of  $ with  interest  at  the  rate  of 

six  per  centum  per  annum  from  the  day  of  until 

paid ;  to  R — ■ —  F ,  executor  of  IST F ,  deceased,  the 

sum  of  $ ,  with  interest  at  the  rate  of  six  per  centum  per  an- 
num from  the  day  of  until  paid.     But  the   said 

P F and  E F ,  executor  of  N" F , 

deceased,  are  not  to  have  the  benefit  of  this  decree  until  they 
shall  respectively  enter  into  bond,  with  sufficient  security,  in 
the  clerk's  ofiice  of  this  court  in  a  penalty  equal  to  double  the 
sums  decreed  to  them  respectively,  payable  to  the  defendant, 

F F ,  executor  of  X X ,  deceased,  conditioned 

to  refund  a  due  proportion  of  any  debts  or  demands  which  may 

hereafter  appear  against  the  estate  of  the  said  X X , 

deceased,  and  of  the  costs  attending  the  recovery  of  such  debts 
or  demands.'* 


No.  383. 
§1203.     Foreclosure  of  mortgages  by  sale  of  the  premises. 

(After  the  style  of  the  suit  and  proper  recitals.) 

On  consideration  whereof,  the  court  doth  adjudge,  order  and 

decree   that  the   defendant,    E M ,    do   within   

months  from  the  rising  of  this  court,  pay  to  the  plaintiff,  J 

C ,  the  sum  of  dollars,  with  legal  interest  thereon 

from  this  date  until  paid  and  the  costs  of  this  suit ;  and  it  is 
further  ordered,  that  if  the  said  defendant  shall,  within  the 
period  aforesaid,  pay  to  the  said  plaintiff  the  said  sum  of 
money  with  interest  as  aforesaid  and  the  costs  of  this  suit, 
that  then  the  said  plaintiff  do  reconvey  the  mortgaged  prem- 
ises in  the  bill  and  proceedings  mentioned  to  the  said  defend- 
ant, free  and  clear  of  all  encumbrances  done  by  him,  or  any 

esSee  Sands'  Suit  in  Equity  (2nd 
ed.)  527,  from  which  the  above 
form    is    taken. 
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claiming  by,  from  or  under  him,  the  said  plaintiff.  And  the 
court  doth  further  adjudge,  order  and  decree  that  unless  the 

defendant    do   within   months   from   the   rising   of   this 

court  pay  the  said  sum  of  money  with  interest  and  costs  as 

aforesaid  to  the  plaintiff,  then  C H ,  who  is  hereby 

appointed  a  special  commissioner  for  that  purpose,  do,  after 
having  advertised  the  time,  terms  and  place  of  sale  for  four 
successive  weeks  in  some  newspaper  published  in  this  county, 
sell,  at  public  auction,  to  the  highest  bidder,  at  the  front  door 
of  the  court  house  of  this  county,  the  land  in  the  bill  and  pro- 
ceedings mentioned  and  described  upon  the  following  terms: 
One-third  of  the  purchase  money  to  be  paid  in  cash  on  the  day 
of  sale,  and  the  residue  payable  in  two  equal  installments  at  one 
and  two  years  respectively  from  day  of  sale,  the  purchaser  giving 
his  notes  with  good  personal  security,  for  such  deferred  pay- 
ments, and  the  legal  title  to  said  property,  to  be  retained  until 
all  the  purchase  money  has  been  paid  and  a  conveyance  directed 

by  the  court.     But  the  said  C H shall  not  make  said 

sale  until  he  has  given  bond  with  approved  security  before  the 

Clerk  of  this  court  in  the  penalty  of dollars,  conditioned 

for  the  faithful  performance  of  his  duties  as  such  special  com- 
missioner, and  what  the  said  C H shall  do  under  this 

decree,  he  will  report  to  the  next  term  of  this  court.  All  of 
which  is  adjudged,  ordered  and  decreed  accordingly."" 


No.   384. 

§1204.     For  an  account  of  rents  and  profits  under  bill  for  equity 
of  redemption. 

(After  the  style  of  the  suit  and  proper  recitals.) 
On  consideration  whereof,  the  court  doth  adjudge,  order  and 
decree  that  the  papers  in  the  cause  be  referred  to  one  of  the 

69  This  form  is  adapted  from  one 
found  in  Sands'  Suit  in  Equity  (2nd 
ed.)  579. 
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commissioners  of  this  court,  who  is  hereby  directed  to  take  an 
account  of  what  is  due  the  defendant  C E for  prin- 
cipal and  interest  on  the  mortgage  in  the  bill  mentioned,  after 
deducting  whatever  afnount  of  the  rents  and  profits  of  the  said 

mortgaged   premises   the    said   defendant    C R may 

have  received  or  which  may  have  come  to  the  hands  of  any  oth- 
er person  or  persons  by  his  order  or  for  his  use,  or  which  he 
without  his  wilful  default  might  have  received.  And  the  said 
commissioner  is  directed  to  examine,  state  and  settle  the  said 
account  and  report  the  same  to  the  court,  with  any  matter 
specially  stated,  deemed  pertinent  by  himself,  or  required  by 
any  of  the  parties  to  be  so  stated.^" 


No.  385. 

§1205.     Referring  cause  on  guardian's  bill  to  sell  real  estate  to  a 
commissioner  in  chancery. 

J W ,  2:uardian  of  E S , 


7    &■■ 

vs. 

R S ,  an  infant  under  twenty-one 

years    of    age,    and    J S and 

V M . 


In  Chancery. 


This   day  came  the  plaintiff  and  filed  his  bill  and  J 

H- — —  is  assigned  guardian  ad  litem  to  the  infant  defendant 
R — —  P ,  to  defend  his  interests  in  this  suit ;  and  there- 
upon the  said  guardian  ad  litem  filed  the  answer  of  the  said  in- 
fant defendant  and  his  own  answer  to  the  bill  of  the  plaintiff, 

duly  sworn  to  (and  the  said  R P being  over  fourteen 

years  of  age  filed  his  own  answer  duly  sworn  to,  to  the  said 
bill)  ;  and  the  adult  defendants  filed  their  answer,  to  which 
several  answers  the  plaintiff  by  counsel  replied  generally,  and 
the  cause  was  docketed  by  consent,  and  coming  on  to  be  heard, 
by  like  consent,  upon  the  bill,  answers  and  replications,  was 

70  The  above  form  is  taken  from 
Sands'  Suit  in  Equity  (2nd  ed.) 
581,  582. 
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argued  by  counsel:  On  consideration  whereof,  the  court  doth 
adjudge,  order  and  decree,  that  the  papers  in  the  cause  be  re- 
ferred to  L K J ,  one  of  the  cominissioners  of  this 

court,  who  is  directed  to  inquire  into  and  report  to  the  court : 

1.  Whether  the  interest  of  the  infant  defendant  will  be  pro- 
moted by  the  sale  of  the  property  in  the  bill  mentioned  or  of 
any  part  thereof  and  the  investment  of  the  proceeds  of  sale  in 
other  property ; 

2.  Whether  the  rights  of  any  person  will  be  violated  by  such 
sale ;  which  enquiries  the  said  commissioner  shall  make  and  re- 
port to  the  court  together  with  any  matters  specially  stated 
deemed  pertinent  by  himself  or  required  by  any  of  the  parties 
to  be  specially  stated.'^ 


No.  386. 

§1206.     Confirming  ccmmissioner's  report  and  directing  sale  of  in- 
fant's land. 

(After  the  style  of  the  cause.) 
This  cause  came  on  this  day  to  be  again  heard  upon  the  pa- 
pers formerly  read  herein;  upon  the  orders  and  decrees  made 

and  entered  herein ;  upon  the  'report  of  coonmissioner  L 

K J filed  since  the  last  hearing  to  which  report  there 

is  no  exception;  upon  the  depositions  taken  before  said  com- 

71  This    form    will    be     found     in  be  kept  together  until  my  youngest 

Sands'    Suit    in    Equity     (2nd  ed.)  child  becomes  of  age  to  be  controlled 

550,    and   serves   as   an   illustration  and  managed  by  my  executors  and 

of  how  a  court  of  equity  may  satis-  my  wife,  with  their  best  discretion ; 

fy  itself  as  to  the   propriety  of  de-  so  as  to  make  it  productive  of  the 

treeing  the  sale  of  the  estate  of  an  greatest   amount   of   profits   for   the 

infant.  support   of  my   wife   and    children. 

"  Testator   says,   believing  that   a  Held,   That   a   court   of   equity  may 

division    of    my    property    at    this  direct   a   sale   of   the   real    estate   if 

time  would  be  ruinous  to  the   gen-  it   is   for   the   benefit   of   the    infant 

eral    interest    of   my   wife    and    our  children,  and  those  who  are  of  age 

children,  my  will  and  desire  is  that  consent."      Talley     vs.     Starke,     6 

all    my    estate     (after    payment    of  Gratt.   339. 
my   debts  as  before  provided   for ) , 
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missioner  and  returned  with  the  said  report ;  and  was  argued 
by  counsel.  And  it  appearing  from  said  report  and  evidence 
therewith  returned  that  the  interests  of  the  plaintiff's  said  ward 
will  be  promoted  by  a  sale  of  the  real  estate  in  the  said  bill 
and  proceedings  mentioned  and  described,  and  that  the  rights 
of  no  one  will  be  violated  by  a  sale  thereof;  it  is  therefore  ad- 
judged, ordered  and  decreed  that  sale  be  made  of  the  estate 
of  the  said  infant,  and  that  for  the  purpose  of  making  such  sale 

W W is  hereby   appointed   a   special   commissioner, 

who,  after  having  advertised  the  time,  place  and  terms  of  sale 
once  a  week  for  four  successive  weeks  in  some  newspaper  pub- 
lished in  this  county,  and  by  posting  notice  of  the  same  at 
the  front  door  of  the  court  house  of  this  county  for  a  like  period, 

the  said  W W shall  make  sale  of  the  said  property 

at  public  auction  at  the  front  door  of  the  court  house  of 
this  county  to  the  highest  bidder,  in  one  or  more  parcels  as  to 
the  commissioner  may  seem  most  advantageous  to  the  parties  in 
interest,  upon  the  following  terms,  to-wit:  (Here  set  forth 
the  terms.)  If  the  said  commissioner  deem  it  best  to  sell  in 
parcels  he  may  employ  a  surveyor  to  lay  off  the  same  in  one  or 
more  parcels,  making  a  plat  of  the  same,  and  the  said 
commissioner  is  directed  to  deposit  the  cash  installment,  de- 
ducting therefrom  the  expenses  of  sale,  including  a  commission 

and  fee  of  the  surveyor  if  one  be  employed,  and  a  fee  of ■ 

dollars  to  the  counsel  instituting  this  suit,  in  the  M IST ■ 

Bank,  to  the  credit  of  the  court  in  this  suit,  and  report  his 
proceedings  therein  to  the  court,  returning  therewith  a  certifi- 
cate of  such  deposit,  and  the  notes  or  bonds  given  for  the  credit 

installments.     Before  the   said   special   commissioner,   W ■ 

W — ■ — ,  shall  make  any  sale  under  this  decree  in  chancery,  he 
shall  have  entered  into  bond  with  good  security,  to  be  approved 
by  the  Clerk  of  this  court,  conditioned  for  the  faithful  dis- 
charge of  his  duties  as  such  commissioner.''^ 

'2  The  above  form  is  taken  in  sub-  court    referred    the    matter    of    as- 

stanee  from  one  appearing  in  Sands'  certaining   whether    a    sale    of    tlie 

Suit   in   Equity    (2nd    ed.)     at   pp.  property  would  be  promotive  of  the 

554,   555.     It  will  be  observed   that  interests  of  the  infant,  and  whether 

this   sale   is   directed  upon   the   re-  the  rights  of  any  person  would  be 

port  of  fl  commissioner  to  whom  the  violated   by  such   sale.     The   court, 
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l^^o.   387. 

§1207.     Upon  guardian's  petition  to  sell  real  estate  of  infant, 
hearing  evidence  and  authorizing  sale  thereof. 


B ,  guardian  of  C- 


D- 


vs.  [.    In  Chancery  and  upon 

C D ,    an    infant    imder  petition. 

twenty-one  years  of  age, 

**This  day  A B ,  guardian  of  C D — ■ — ,  an 

infant  under  tlie  age  of  twenty-one  years,  presented  to 
the  court  his  petition  duly  verified  by  his  own  affidavit  praying 
for  permission  to  sell  certain  real  estate  belonging  to  said  in- 
fant in  said  petition  described,  and  asked  leave  to  file  the  same 

which  is  accordingly  done.     Thereupon,  the  said  A B , 

guardian  as  aforesaid,  moved  the  court  for  the  appointment  of 
a  guardian  ad  litem  for  the  said  C D — — ,  and  for  a  hear- 
ing on  said  petition ;  and  it  appearing  to  the  court  that  due  and 
sufficient  notice  of  the   application   for   a  hearing  upon   said 

petition  has  been  given  to  said  C D and  all  other 

persons  interested,  the  court  doth  hereby  appoint  E F — ■ — • 

as  a  suitable  and  proper  person  to  act  as  guardian  ad  litem  for 

the  said  C D ,  who  appeared  and  filed  his  answer  duly 

sworn  to,  as  such  guardian  ad  litem,  and  the  said  infant,  who  is 
over  fourteen  years  of  age,  also  appeared  and  filed  his  answer 
which  is  also  properly  sworn  to. 

And  now  this  matter  coming  on  to  be  heard  upon  the 
said  petition,  and  its  exhibits ; '  the  answers  of  the  said 
guardian  ad  litem  and  the  said  infant,  with  general  repli- 
cation to  each  of  said  answers,  the  court  proceeded  to  hear 
and  did  hear,  all  the  evidence  upon  the  questions  arising 
upon  said  petition,  and  the  argument  of  counsel  therenn. 
Upon  consideration  of  all  which  the  court  is  of  opinion  that 
a  sale  of  the  real  estate  in  the  said  petition  mentioned  and  de- 

instead  of  determining  this  fact  for      which  a  commissioner  may  ascertain 
itself,     referred    the    matter    to    a      and  report  upon   matter  of  fact, 
commissioner   as  in   other  cases   in 
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scribed  will  promote  the  interests  of  the  said  C D , 


the  same  appearing  to  the  court  independently  of  any  admis- 
sions in  the  answers,  and  it  further  appearing.,  and  the  conrt 
so  being  of  opinion,  that  the  rights  of  no  person  will  be  violated 
by  a  sale  of  such  real  estate,  it  is,  therefore,  adjudged,  ordered 

and  decreed  *  that  the  said  real  estate  belonging  to  said  C 

D be  sold,  either  at  public  or  private  sale,  whichever,  in  the 

opinion  of  the  special  commissioner  hereinafter  appointed  will 
be  most  conducive  to  the  interests  of  the  parties  concerned,  up- 
on the  following  terms :  One-third  of  the  purchase  money  in 
cash  on  the  day  of  sale,  and  the  residue  in  one  and  two  equal 
installments,  payable  in  one  and  two  years  respectively,  the 
purchase^  giving  his  notes  therefor  drawing  interest  from  the 
day  of  sale,  with  good  personal  security,  payable  to  such  special 
commissioner,  and  the  legal  title  to  be  retained  to  further  se- 
cure the  payment  of  such  deferred  installments.     And  for  the 

purpose  of  making  such  sale,  J — —  W ]\I — ■ —  is  hereby 

appointed  a  special  commissioner,  who  shall  give  bond  in  the 

penalty  of dollars  before  the  clerk  of  this  court  conditioned 

for  the  faithful  performance  of  his  duties  as  such  special  com- 
missioner, and  to  account  for  any  and  all  moneys  that  shall 
come  into  his  hands  under  this  decree.  But  before  making  said 
sale,  the  said  commissioner  shall  advertise  the  time,  terms  and 
place  of  such  sale  in  ,  a  newspaper  published  in  this  coun- 
ty, for  four  successive  weeks  prior  to  the  time  of  making  such 
sale,  and  shall  post  the  same  for  a  like  period  at  the  front 
door  of  the  court  house  of  this  county.  And  what  the  said 
special  commissioner  shall  do  under  this  decree  he  shall  're- 
port at  the  next  term  of  this  court.'^ 


No.  388. 

§1208.     Confirming  sale  of  infant's  land  and  directing  investment 
of  proceeds  of  sale. 

(After  the  style  of  the  suit  as  indicated  in  No.  387  to  the  **.  j 
This  cause  came  on  this  day  again  to  be  heard  upon  the 

73  The  above  form  is  constructed      of  West  Virginia,  Code,  Ch.  83,  sec. 
from  the  provisions  of  the  Statute       14. 
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papers  formerly  read  herein ;  upon  the  former  orders  and  de- 
crees entered  therein ;  upon  the  report  of  sale  of  W W , 

to  which  no  exceptions  have  been  filed,  and  the  court  seeing  no 
jvist  ground  of  exception  thereto,  the  said  report  is  hereby  rati- 
fied and  confirmed.  And  it  appearing  from  said  report  that 
M V became  the  purchaser  of  the  real  estate  hereto- 
fore  directed  to  be  sold,   belonging  to  the   infant   defendant, 

R L ,  at  the  price  of  nine  hundred  dollars,  and  that 

the  ^ash  installment  of  three  hundred  dollars  was  duly  paid 
to  the  said  special  commissioner,  and  by  him  deposited  in  the 

M N — ■ —  Bank  to  the  credit  of  this  suit,  for  which  the 

said  commissioner  has  filed  a  certificate  of  deposit  with  his 
said  report,  and  that  the  said  purchaser  has,  given  his  two  notes 
for  three  hundred  dollars  each,  payable  to  the  said  special 
commissioner  or  order,  with  interest  from  date,  and  which  are 
also  filed  herein;  it  is  therefore  adjudged,  ordered  and  de- 
creed that  upon  the  payment  by  the  said  purchaser  of  the  said 
notes  that  then  the  said  special  commissioner  do  make,  acknowl- 
edge and  deliver  for  record,  an  apt  and  sufficient  deed  of  convey- 
ance  with   covenants   of   special   warranty    conveying    to    the 

said  II C — ■ —  the  title  to  the  lands  purchased  by  him 

as  aforesaid,  for  which  the  said  special  commissioner  shall 
be  allowed  a  fee  of  five  dollars,  to  be  taxed  as  part  of  the  costs  of 
this  suit.  And  it  is  further  adjudged,  ordered  and  decreed  that 
out  of  the  proceeds  of  the  cash  payment  the  said  special  com- 
missioner do  pay  the  costs  of  this  suit,  including  the  costs  of  the 
said  sale,  and  the  residue  of  the  proceeds  he  shall  pay  over 
to  the  plaintiii  in  this  suit,  the  guardian  of  the  said  infant,  as 
well  also  as  the  proceeds  of  the  said  notes,  when  paid,  for 
which  the  said  special  commissioner  shall  take  the  receipts  of 
the  said  guardian,  and  file  the  same  among  the  papers  of  this 
cause. 

And  it  is  further  adjudged,  ordered  and  decreed  that  before 
the  said  guardian  shall  receive  the  said  money  he  shall  enter 
into    bond    in    open    court    with    approved    security,    in    the 

penalty    of dollars, 

conditioned  for  the  faithful  application  and  investment  of  the 
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proceeds  of  said  sale  which  shall  come  to  his  hands  under  and 
by  virtue  of  this  decree,  and  for  the  management  and  preserva- 
tion of  the  same  and  the  securities  until  the  same  may  be  in- 
vested, and  for  the  protection  of  the  rights  of  all  persons  in- 
terested therein,  whether  said  rights  be  vested  or  contingent. 

And  the  court  doth  further  adjudge,  order  and  decree  that 
upon  the  execution  of  said  bond,  and  the  receipt  of  said  money 
by  the  said  guardian,  he  is  hereby  directed  and  required  to 
invest  the  same  in  good  personal  security,  bearing  interest 
from  the  date  of  the  investment,  and  providing  for  the  annual 
payment  of  the  interest ;  and  the  said  investment  shall  be  made 

within days  from  the  time  the  said  money  shall  have  been 

received  by  the  said  guardian.  All  of  which  is  adjudged, 
ordered  and  decreed  accordingly.'* 


Wo.  389. 

§1209.     Entering  rule  against  purchaser  at  judicial  sale  for  fail- 
ure to  comply  with  his  purchase. 

(After  the  styte  of  the  cause.) 
This  cause  came  on  this  day  to  be  again  heard  on  the  papers 
formerly  read  herein,  and  former  orders  and  proceedings  had 
therein;    and    was    argued    by    counsel.     Upon    consideration 

whereof  the  court  doth  adjudge,  order  and  decree  that  E 

R ,  being  served  with  a  copy  of  this  order  ten  days  before 

the ■  day  of ,  19 — ,  do  on  that  day  show  cause  to  the 

court,  if  any  he  can,  why  he  should  not  be  compelled  to  comply 

with   his   purchase  of   the  acres  of  land   from   W 

W ,  special  commissioner,  and  upon  his  failure  to  do  so  why 

the  said  land  should  not  be  resold  at  his  risk  and  costs.'"' 

71  This  form  is  constructed  from  for   defects   in  the   title   or   ineum- 

the  requirements  of  the  -Statute  of  brances  on  the  property  by  resisting 

West  Virginia,   Code,  Ch.   83,  sees.  the  confirmation  of  the  -sale  by  the 

15,  17.  court  upon  the  return  of  the  eom- 

75  The  purchaser  of  land  at  a  ju-  missioner's    report.      Threlkelds   vs. 

dicial    sale   can    only   obtain    relief  Campbell,   2  Graft.   198. 
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jSTo.  390. 

§1210.  Overruling'  exceptions  to  commissioner's  report  of  sale  of 
infant's  land,  and  requiring  purchaser  to  comply  with 
terms  of  sale. 

(After  the  style  of  the  cause.) 

This  cause  camQ  on  this  day  to  be  heard  upon  the  papers 
formerly  read  herein ;  upon  the  foisner  orders  and  decrees  made 

and  entered  therein ;  on  the  return  and  answer  of  R R 

to  the  rule  to  show  cause,  entered  upon  the day  of , 

19 — ;  and  on  the  documents  and  evidence  filed  therewith  in 

support  thereof,   and  on  the  evidence  of  X X and 

W W — ' — ,   and   on   the   report  of  special   commissioner 

W W^ — ,  and  exceptions  thereto ;  and  the  court  now  be- 
ing fully  advised  of  its  judgment,   doth   adjudge,   order  and 

decree  that  the  said  exceptions  of  the  said  R R to 

the  report  of  the  said  commissioner  W W ,  be  over- 
ruled, and  the  said  report  be  and  the  same  is  hereby  ratified  and 
confirmed. 

And  the  court  doth  further  adjudge,  order  and  decree  that 

the   purchaser,  R R ,   do  comply  with  the  terms  of 

his   purchase   of  the  tract  of  land   sold  to   him  by  the   said 

commisssioner,  W W ,  and  that  the  said  R R 

pay  to  the   said  W W ,   commissioner   as   aforesaid, 

within  days  from  the  entry  of  this  decree,  the  sum.  of 

dollars,  that  being  the  cash  installment  of  his  said  pur- 
chase, and  execute  to  the  said  W W ,   commissioner, 

his  three  bonds,   (or  notes)  to  be  dated  as  of  the  day  of  sale, 

to-wit:  on  the day  of ,  19 ,  for  the  sum  of 

dollars  each,   with  interest,    payable   from  their   date    at  one, 

two  and  three  years  respectively;  and  imless  the  said  R 

R shall,   within  the  time  aforesaid,   make  the  said  pay- 

This,  aa  here  stated,  seems  to  be  Clung,    9    Gratt.    3.58;     Daniel    vs. 

the   general   rule    in    Virginia,   and  Leitch,    13    Gratt.    212;     Long    vs. 

objections  made  to  the  sale  after  its  Weller,    29    Gratt.    351.      And    the 

confirmation    because    of    defect    of  same  rule,  it  is  believed,  obtains  in 

title    comes    too    late.      Watson    vs.  West   Virginia.     Hyman  vs.   Smith, 

Hoy,  28  Gratt.  710;  Young  vs.  Mc-  13  W.  Va.  772,  et  seq. 
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ment  and  execute  his  bonds  aforesaid,  then  the  said  special 
commissioner,  after  advertising  the  time,  terms  and  place  of 
sale  once  a  week  for  four  successive  weeks  in  some  newspaper 
published  in  this  county  prior  to  the  day  of  sale,  and  posted, 
in  addition  thereto,  at  the  front  door  of  the  court  house  of  this 
county  for  a  like  period,  shall  sell  at  public  auction  to  the  high- 
est bidder,  at  the  front  door  of  the  court  house  of  this  county, 

at  the  risk  and  cost  of  the  said  K E. ,  the  tract  of  land 

so   purchased  by  said  E — ■ — -  E, ,  to-wit :    (Here   describe 

the  same)  ;  on  the  following  terms,  to-wit :  (Here  set  forth  the 
terms) ;  and  the  said  commissioner  is  directed  to  deposit  the 

cash    installment    of   purchase   money    in   the    JM ISF 

Bank  to  the  credit  of  the  court  in  this  cause;  and  to  return  a 
certificate  of  such  deposit,  and  the  bonds  given  for  the  defer- 
red payments,  with  his  report  of  sale,  to  the  court.  (Here 
require  the  usual  bond  to  be  given  by  the  commissioner. )^'^ 


No.  391. 

§1211.     Awarding  an  injunction  by  a  judge  in  vacation  to  re- 
strain the  commission  of  waste. 

(After  the  style  of  the  cause  and  the  court  in  which  it  is  pend- 
ing.) 

This   day  A ■  B by  his  counsel  presented  his  bill 

with  its  accompanying  exhibits,   duly  verified  by  affidavit,  to 

the  undersigned  Judge  of  the  Circuit  Court  of  County, 

and  State  of  — ■ — ,  in  the  vacation  of  said  court,  praying  for 
an  injunction  against  C —  D ,  restraining  and  enjoin- 
ing him  from  cutting  down  and  destroying  certain  ornamental 
and  shade  trees  standing  and  growing  upon  the  premises  in 
the  said  bill  mentioned  and  described,  and  upon  consideration 
of  said  bill  and  exhibits  the  undersigned  Judge  is  of  opinion 
to  and  doth  hereby  award  an  injunction  as  prayed  for  in  said 
bill.*    But  said  injunction  is  not  to  take  effect  until  bond  with 

TO  The  foregoing  form  is  prepared       Suit  in  Equity   (2nd  eji.)    pp.  559- 
from  a  similar  one  found  in  Sands'       561. 
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good  security  has  heen  given  before  the  Clerk  of  the  said  court 

in  the  penalty  of  dollars,  conditioned  to  pay  such  costs 

as  may  be  awarded  against  the  said  A B ,  and  also 

such  damages  as  shall  be  incurred  by  the  said  C — ■ —  D ,  in 

case  the  said  injunction  shall  be  hereafter  dissolved. 

\y —  s — , 

Judge  of  the  Circuit  Court  of      — 
County,   State  of 


The  Clerk  of  the  said  court  will  enter  the  foregoing  as  a 
vacation  order  as  of  the  date  of  the day  of ,  19 . 


No.  392. 

§1212.     Awarding  an  injunction  by  the  court  in  term  time  to 
judgments  at  law. 

(After  the  style  of  the  suit.) 
On  motion  of  the  plaintiff,  by  counsel  and  for  good  cause 
shown,  an  injunction  is  hereby  awarded  enjoining  and  re- 
straining the  defendant,  S.  L.,  his  agents,  attorneys  and  all 
others,  from  further  proceedings  on  a  judgment,  recovered 
by  the  said  defendant  against  the  plaintiff  in  this  suit  in  the 

Circuit  Court  in  the   County  of  ,   on  the  ' day  of 

,  19 ;  and  in  the  sum  of  dollars,  until  the  fur- 
ther order  of  the  court. 

But  the  said  injunction  is  not  to  take  effect  until  the  plain- 
tiff in  this  suit,  or  some  one  on  his  behalf,  shall  enter  into  bond 
with  suiEcient  security  before  the  Clerk  of  this  court  in  a  pen- 
alty equal  to  double  the  amount  of  the  said  judgment,  con- 
ditioned to  pay  the  said  judgment  and  all  such  costs  as  may 
be  awarded  against  the  said  plaintiff  in  this  suit,  and  all  such 
damages  as  shall  be  inciirred  by  the  said  S.  L.,  in  case  said 
injunction  shall  be  hereafter  dissolved;  nor  until  the  plaintiff 
herein  also  files  with  the  Clerh  in  the  said  Circitit  Court  in 

County  a  release  of  all  errors  at  law  in  the  said  judgment 

and  proceedings.''^ 

T'  See  Sands'  Suit  in  Eq.  586.  a  similar  one  found  in  Sands'  Suit 

78 The  above  form  is  adapted  from       in   Equity    (2nd   ed.)    596,   597.     It 
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No.  393. 
§1213.     Awarding  injunction  in  vacation  without  bOnd. 

(Proceed  as  in  No.  391   to  the  *,  and  then  as  follows:) 

And  it  appearing  to  the  court  that  the  above  named  C 

C L — —  is  the  receiver  of  the   Circuit   Court  of 


County,  and  therefore  an  officer  of  this  court  {or  it  appearing 
to  the  satisfaction  of  the  court  that  this  is  a  case  in  which 
bond  should  not  he  required),  the  foregoing  injunction  is 
awarded  to  take  effect  without  bond.  (Conclude  as  in  No. 
391  from  the  f./" 


No.  394. 

§1214.     For  an  injunction  against  a  corporation. 

(After  the  style  of  the  cause,  and  as  in  No.  392  or  393,  as  the 
case  may  requir-e,  and  then  as  follows:)  An  injunction  is  here- 
by awarded,  restraining  and  enjoining  the  said  JST W ■ 

Company,  its  officers,  agents  and  employes  from  (Here  insert 
the  act  or  acts  enjoined,  as  in  an  ordinary  injunction  order. )^'' 

will  be  observed  that  the  foregoing  ployes     and      servants,     and     these 

form   provides   for    a   release   of   all  words   are    rarely    omitted   from    an 

errors  at  law  in  the  said  judgment  order    of    this    character,    if    ever, 

and   proceedings   before  the  injune-  Foster's      Fed.      Prae.       (1st    ed. ), 

tion  shall  take  effect.  This  rule  as  to  234 ;       2       Dan'l,       Ch.       PI.       and 

the  release  of  errors  has  been  great-  Pr.    (5  Am.  ed. ),   1673;   Seton,  De- 

ly   relaxed    in    modern   practice    in  erees    (4th  ed.)    173;    Mexican  Ore 

■the  Virginias,  and  may  be  said  to  Co.    vs.    Mexican    Guadalupe    Min. 

practically  no  longer  obtain.     War-  Co.,   47   Fed.   Rep.   3.51,    356.     This 

wick  vs.  Norvill,  1  Rob.  308;  Great  form  of  an  injunction  against  a  cor- 

Falls  Manf.  Co.  vs.  Henry,  25  Gratt.  poration    is    generally    necessary   in 

575 ;  Parsons  vs.  Snyder,  42  W.  Va.,  order  to  enable  the  court  to  enforce 

517,  26  S.  E.  Rep.  285.  its   writ.     A    corporation    acts   only 

'ii  See    Code     (W.    Va.)    Ch.,    133,  through    its    officers    and    employes, 

sec.  10.  and  it  is  through  them  only  that  its 

so  If     an     injunction     be     issued  action    can    be    restrained    or    com- 

against  a  corporation  it  is  usual  to  pelled.     While   doing   the   work    of 

insert   in    the   restraining  order   its  the    company,    the    employe    is    the 

extension  to  its  officers,  agents,  em-  company,    and   having   notice   of   u. 
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'No.  395. 

§1215.     Made  in  vacation  overruling  motion  to  dissolve  an  in- 
junction. 

Before  the  undersigned  Judge  of  the  Circuit  Court  of 


County  and  State  of  ,   in  vacation,   came  the  defendant 

by   counsel  in  the  chancery   cause   of  A B against 

C D ,  pending  in  the  said  court,  and  submitted  a  mo- 
tion to  dissolve  the  injunction  heretofore  awarded  herein,  upon 
the  bill,  answer,  replication,  depositions  taken  therein,  upon 
the  notice  duly  served  upon  the  said  plaintiff  of  the  time 
and  place  of  making  this  motion,  and  upon  the  argument  of 
counsel  thereon  for  plaintiff  and  defendant.  Upon  consid- 
eration of  all  which  the  undersigned  Judge  doth  hereby  * 
overrule  said  motion,  and  doth  refuse  to  dissolve  the  said 
inj  unction. -f- 

,  Judge  o/  the  Circuit  Court 

of  ■  County,  and  State  of  . 


The  Clerk  of  the  Circuit  Court  of County,  and  State 

of ,  will  enter  the  foregoing  as  a  vacation  order,  as  of  tlie 

date  of  the  ^  day  of  ,  19 . 


Judge. 


No.  396. 

§1216.     Made  in  vacation  dissolving  an  injunction. 

(As  in  No.  395,  to  the  ^',  and  then   continue  as  follows:) 
sustain  said  motion  and  doth  dissolve  said  injunction. 

(Conclude  as  in  No.  395  from  the  f./^ 

mandate    of   a    court   of   competent  Co.,  54  Fed.  Rep.  730,  19  L.  R.  A. 

jurisdiction,    as   to   liow    that   work  393. 

must  be  done,  he  must,  in  his  work,  si  Arbuckle  vs.  McClanahan,  6  W. 

obey  the   mandate.     Toledo,   A.   A.  Va.  101,  107. 

&   N.    M.    P.    Co.    vs.    Pennsylvania 
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]Sro.  397. 

§1217,     Made  in  term  time   overruling  motion  to   dissolve   in- 
junction. 

(After  the  style  of  the  cause.) 
This  cause  came  on  this  day  to  be  heard  upon  the  plaintiff's 
bill  and  its  exhibits;  upon  the  motion  made  by  the  defendant 
to  dissolve  the  injunction  heretofore  awarded  in  this  cause; 
and  was  argued  by  counsel.  On  consideration  whereof  the 
court  is  of  opinion  that  the  said  injunction  ought  not  to  be 
dissolved;  it  is  therefore  adjudged,  ordered  and  decreed  that 
the  said  motion  to  dissolve  said  injunction  awarded  in  this 
case  be,  and  the  same  is  hereby  overruled.'^ 


No.  398. 

§1218.     Made  in  term  time,  dissolving  an  injunction  and  dismiss- 
ing the  bill. 

(After  the  style  of  the  suit.) 
This  cause  came  on  this  day  to  be  heard  upon  the  bill  and 
its  exhibits ;  upon  the  answer  of  the  defendant  to  said  bill  and 
general  replication  thereto ;  upon  the  depositions  taken  and 
filed  in  the  cause;  upon  the  defendant's  motion  to  dissolve 
said  injunction  and  to  dismiss  the  plaintiff's  bill ;  and  upon  ar- 
gument of  counsel.*  Upon  consideration  whereof  the  court 
is  of  opinion  that  the  injunction  heretofore  awarded  in  this 
cause  ought  to  be  wholly  dissolved.  It  is  therefore  adjudged, 
ordered  and  decreed  that  the  said  injunction  be  and  the  same 
is  hereby  wholly  dissolved.  And  the  sole  purpose  of  this  suit, 
as  appears  to  the  court,  being  for  the  purpose  of  obtaining  the 
injunction  aforesaid,  and  the  plaintiff  showing  no  sufficient 
cause  why  his  said  bill  should  not  be  dismissed,  it  is  there- 
fore  adjudged,    ordered   and    decreed   that   the   said   bill    be, 

82  See    Cox   vs.   Douglass,    20   W.  Va.,  177,  178. 
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and  the  same  is  hereby  dismissed,  and  that  the  defendant  do 
recover  of  the  plaintiff  his  costs  about  his  defense  by  him  in 
this  behalf  expended,  including  a  statute  fee  of  twenty  dol- 
lars/" 


¥0.  399. 

§1219.     Dissolving  injunction  to  an  action  at  law,  and  setting 
aside  a  confession  of  judgment. 

(After  the  style  of  the  suit  and  the  proper  recitals:) 
Upon  consideration  whereof  it  is  adjudged,  ordered  and  de- 
creed that  the  injunction  heretofore  awarded  the  plaintiff  in 

this  suit  on  the  — ■ — ■  day  of ,  19 ,  be  and  the  same  is 

hereby  dissolved.  But  this  order  shall  not  take  effect  until  the 
plaintiff  in  the  action  at  law  shall  have  withdrawa  op  caused  to 
be  set  aside,  the  judgment  obtained  by  confession,  as  a  condition 
precedent  to  the  awarding  of  said  injunction,  and  shall  have 
caused  said  action  at  law  to  be  reinstated  upon  the  trial  docket 
to  be  tried  at  law,  upon  the  issue  in  the  case  or  such  other  proper 
issue  or  issues  as  may  be  hereafter  made  up.  (Conclude  with  a 
judgment  for  costs  on  behalf  of  the  defendant.)^* 


No.  400. 
§1220.     Perpetuating  an  injunction  to  a  trust  sale. 

(After  the  style  of  the  suit,  and  as  indicated  in  No.  398  to 
the  *,  and  then  continue  as  follows:) 

Upon  consideration  of  all  which  the  court  is  of  opinion,  and 
doth   so  adjudge,   order   and   decree,  that  the   plaintiff   is   en- 

83  Werninger  vs.  Wilson,  2  W.  Va.,  stantially  from  the  one  found  in 
5;  Bank  vs.  Fleshman,  22  W.  Va.  Great  Falls  Mfg.  Co.  vs.  Henry,  25 
318.  Gratt.  575. 

84  The    foregoing    is     taken     sub- 
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titled  to  the  relief  prayed  for  in  his  said  bill.  It  is  therefore 
adjudged,  ordered  and  decreed,  that  the  injunction  heretofore 

awarded  in  this  cause,  restraining   C D ,  trustee   in 

the  deed  of  trust  bearing  date  on  the day  of ,  19 , 

executed  by  A B to  said  C D to  secure  the 

payment  of  a  debt  therein  described  to  the  defendant,  E 

F ,    from  making  sale   of  the   property  under   the   notice 

mentioned  in  said  bill,  be,  and  the  same  is  hereby  made  ])er- 
petual.     And  it  is  further  adjudged,  ordered  and  decreed  that 

said   C D ,  trustee,    as  well  as  said  E F — - — , 

cestui  que  trust,  be,  and  they  are,  and  each  of  them  is,  per- 
petually enjoined  from  making  sale,  or  attempting  to  make 
sale,  of  said  property  in  said  trust  deed  embraced,  or  any  part 
thereof.  And  it  appearing  to  the  court  that  there  is  nothing 
due  upon  the  said  trust  deed  in  the  bill  and  proceedings  men- 
tioned and  described,  and  that  the  same  has  been  entirely  paid 
off  and,  therefore,  the  land  thereby  discharged,  it  is  therefore, 

hereby  adjudged,  ordered  and  decreed  that  the  defendant  E 

F ,  do  execute  a  release  within  thirty  days  from  the  ris- 
ing of  this,  court,  in  the  manner  prescribed  by  law  (Ch.  76, 
Sec.  2,  of  the  Code  of  this  State  84*),  and  deliver  the  same  to 

the  said  plaintiff  for  record,  and  in  default  thereof  that be, 

and  he  is  hereby  appointed  a  special  commissioner  to  execute 
such  release,  which  he  shall  do,  and  deliver  the  same  to  the 
said  plaintiff  for  record,  and  for  which  the  said  special  com^ 
missioner  shall  be  allowed  the  sum  of  five  dollars,  to  be  taxed 
as  a  part  of  the  costs  of  this  suit. 

It  is  further  adjudged,  ordered  and  decreed  that  the  plain- 
tiff do  recover  of  and  from  the  defendant  his  costs  in  and 
about  the  prosecution  of  his  suit  in  this  behalf  expended,  in- 
cluding a  statute  fee  of dollars. ''^ 

*8*  West  Virginia.  85  Van    Gilder    vs.    Hoffman,    22 

W.  Va.,  1,  43,  44. 
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No.  401. 

§1221.     Dissolving  injunction  and  discharging;  receiver. 

(After  the  style  of  the  cause.) 
This  cause  came  on  this  day  to  be  heard  upon  the  plaintiff's 
bill  and  its  exhibits ;  upon  the  answer  of  the  defendant  and 
general  replication  thereto ;  upon  the  depositions  taken  and 
filed  in  the  cause ;  upon  the  motion  made  by  the  defendant 
to  dissolve  the  injunction  heretofore  awarded,  and  discharge 
the  receiver  appointed  herein;  and  upon  argument  of  counsel. 
Upon  consideration  whereof  the  court  is  of  opinion  that  the 
order  awarding  the  injunction,  and  appointing  a  receiver  in 
this  cause  ought  not  to'have  been  made;  and  that  the  motion 
of  the  defendant  to  dissolve  said  injunction,  as  well  as  his  mo- 
tion to  vacate  the  order  appointing  said  receiver,  is  well 
taken  and  should  be  sustained.  It  is  therefore  adjudged,  or- 
dered and  decreed  that  the  said  injunction  he,  and  the  same 

is   hereby,    dissolved;   that  the  said  order   appointing   J 

D- — ■ — ■  L receiver  in  this  cause,  be,  and  the  same  is,  hereby 

vacated  and  set  aside,  and  the  said  J D L is  dis- 
charged from  his  receivership  in  this  suit;  and  he,  the  said 

J D L ,  is  hereby  directed  to  at  once  settle  his 

accounts,  and  to  turn  over  the  property  now  in  his  possession 
to  the  defendant,  and  that  he  refrain  from  exercising  any  fur- 
ther control  over  any  property  heretofore  committed  to  his 
charge  or  custody.  (Conclude  with  judgment  for  costs  in  fa- 
vor of  the  defendant.)"^ 


-  W- 

vs. 


No.  402. 
§1222.     Dissolving  injunction  unless  new  bond  be  given. 

Upon  rules  to  show  cause  why  the 
injunction  heretofore   awarded  in 
W — ■ —  and  others.  this  cause  should  not  be  dissolved. 

This  cause  came  on  this  day  to  be  heard  upon  the  rules 
aforesaid,  and  upon  the  affidavits  and  depositions  taken  in  re- 

88  See  Cinoimiati,  etc.,  E.  Co.  vs.  Sloane,  31  Ohio  St.  2. 
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lation  thereto,  and  was  argiied  by  counsel.  Upon  considera- 
tion whereof  it  is  adjudged,  ordered  and  decreed  that  unless 
the  complainant  file  a  new  bond  in  this  cause  with  the  Clerk 
of  this  court  with  good  security,  in  the  penalty  of  ■ dol- 
lars, and  conditioned  (here  name  the  conditions)  within  • 

days  from  this  day,  then  the  injunction  heretofore  awarded  in 
this  cause  be  and  stand  dissolved  as  an  act  of  this  day.*^ 


]Sro.  403. 

§1223.    Directing  issue  out  of  chancery. 

(After  style  of  suit  and  proper  recitals.) 
Upon  consideration  whereof  the  court  doth  adjudge,  order 
and  decree  that  an  issue  be  made  up  and  tried  at  the  bar  of 
this  court,  to  ascertain  and  determine  whether  (Here  insert  the 
matter  to  he  tried).  And  it  is  further  adjudged,  ordered  and 
decreed  that  on  the  trial  of  the  said  issue  the  plaintiff  shall 
maintain  the  afSrmative  and  the  defendant  the  negative ;  and 
on  the  said  trial  of  said  issue  the  bill,  answer,  exhibits  and  the 
depositions  of  such  witnesses  as  are  dead,  or  where  their  at- 
tendance cannot  be  secured,  may  be  read  in  evidence,  and  such 
other  evidence  may  be  introduced  by  either  plaintiff  or  de- 
fendant,   as   may  be  legal  and  proper.*' 


No.  404. 

§1224.     Directing  an  issue  devisavit  vel  non. 

(After  the  style  of  the  cause.) 
This  cause  came  on  this  day  to  be  heard  upon  the  bill  and 
its  exhibits;  upon,  the  process  duly  executed  upon  the  defend- 

87  See    Werninger   vs.    Wilson,    2       from  a  similar  one  found  in  Sands' 
W.  Va.  5.  f^uit  in  Equity   (2nd  ed.)   623. 

88  The  foregoing    form    is    taken 
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ants ;   and  upon  the  proceedings  in  this  cause  regularly  had 

therein  at  rules;   upon  the   answer  of  J B T , 

committee  of  M B S ,  a  lunatic,  and  the  plain- 
tiffs' general  replication  thereto ;  upon  the  answer  of  W 

H — —  B ,   guardian  ad   litem  of  the   infant   defendants 

herein ;  upon  the  depositions  taken  and  filed  in  this  cause,  both 
on  behalf  of  the  plaintiffs  and  the  defendants. 

And  now,  upon  motion  of  the  plaintiffs,  it  is  adjudged,  or- 
dered and  decreed  that  an  issue  be,  and  the  same  is  hereby  di- 
rected, to  be  tried  before  a  jury  at  the  bar  of  this  court,  to 
ascertain  "  whether  any,  and  if  any,  how  much,  of  the  paper 

writing  probated  on  the  day  of  ,   19 -,   in  the 

Clerk's  office   of  the    County   Court  of  County,    in  the 

State  of ,  purporting  to  bear  date  on  the day  of , 

19 ,  and  which  purports  to  be  the  will  of  J ]\I 

S ,  deceased,  is  the  will  of  the  said  J M ■  S , 

deceased." 

And  it  is  further  adjudged,  ordered  and  decreed  that  the 
Clerk  of  this  court  be,  and  he  is  hereby,  directed  to  place  the 
said  issue  on  the  law  issue  docket  of  this  court,  and  upon  the 
trial  of  said  issue  before  the  jury  the  defendants  in  this  suit, 

M B S ,   a  lunatic,   J B T ,   her 

committee,   E S ,   S S ,   Z ■  S ,   and 

J M S ,  Jr.,  the  last  four  of  whom  are  minors, 

shall  be  the  plaintiffs  upon  the  trial  of  said  issue  before  the 

jury;   and  the   plaintiffs  in  this  suit,   Z T ,   W 

S S ,  T—  R S ;  M F S , 

F P S ,  G^—  B S— — ,  M E 

E and  V Y ,  shall  be  the  defendants  upon  the 

trial  of  the  said  issue. 

And  it  is  further  adjudged,  ordered  and  decreed  that  W • 

H B ,  the  guardian  ad  litem  of  the  infant  defendants 

in  this  suit  be,  and  he  is  hereby,  appointed  to  act  as  the  next 
friend  of  the  said  infants  upon  the  trial  of  the  said  issue  be- 
fore the  jury. 

And  it  is  further  adjudged,  ordered  and  decreed  that  the 
plaintiffs  in  this  suit  be,   and  they  are  hereby,   permitted  to 
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read  before  the  jury  their  bill  filed  in  this  cause;  and  like 
permission  is  given  to  the  defendants  herein  to  read  their 
answers  filed  herein,  for  the  piirpose  only  of  more  clearly  pre- 
senting to  the  jury  that  shall  try  said  issue  the  scope  thereof 
and  to  the  better  enable  them,  the  said  jury,  to  understand 
and  determine  the  grounds  of  this  contest,  but  said  bill  and 
answers  shall  not  be  taken  and  treated  as  evidence  for  or 
against  any  of  the  parties  to  this  suit. 

And  if  is  further  adjudged,  ordered  and  decreed  that  the 
Clerk  of  this  court  be,  and  he  is  hereby  directed,  to  summon 
any  and  all  witnesses  desired  by  any  of  the  parties  to  this 
suit  to  testify  in  their  behalf  upon  the  trial  of  the  said  issue, 
in  the  same  manner  and  to  the  same  extent  as  witnesses  may 
be  sumjnoned  upon  the  trial  of  an  action  at  law ;  but  the  depo- 
sition of  any  witness  heretofore  taken  in  this  cause  whose  at- 
tendance cannot  be  procured  before  the  jury  that  shall  try  said 
issue,  because  of  sickness,  death,  or  other  inability  to  attend 
this  court,  or  because  he  is  beyond  the  jurisdiction  of  this 
court,  may  be  read  in  evidence  before  the  jury  in  the  same 
manner  and  with  the  same  effect  as  if  said  deposition  had  been 
hereafter  taken  on  any  proper  ground,  for  the  express  pur- 
pose of  being  used  upon  the  trial  of  said  issue. 

And  for  the  purpose  of  enabling  the  parties  to  properly 
prepare  for  the  trial  of  the  said  issue,  this  cause  is  continued 
generally  until  the  next  term  of  this  court. 


No.  405. 

§1225.     Enforcing  mechanics'  lien. 

(After  the  style  of  the  cause.) 
This  cause  came  on  this  day  to  be  heard  upon  the  bill  and 

exhibits  therewith  filed ;  upon  the  separate  answer  of  the  C • 

C Company,  and  the  plaintiff's   replication  thereto;   and 

the  bill  regularly  set  for  hearing  and  taken  for  confessed  as  to 

the  defendants,  S B ,  J W C ,  T 

A P and  C S ,   trustees,  they  still  failing 
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to  appear,  plead,  answer  or  demur,  though  process  has  been 
duly  served  and  executed  upon  the  said  last  named  defend- 
ants; and  was  argued  by  counsel  for  the  plaintiff  and  the  de- 

fendant,   the    C —  C — ^-   Company.      On   consideration   of 

all  which  the  court  is  of  opinion  that  the  mechanics'  lien  men- 
tioned and  described  in  the  complainant's  bill  and  exhibits 
therewith  filed,  is  a  valid  and  subsisting  lien  upon  the  prop- 
erty in  said  lien  set  forth,  and  that  the  said  plaintiff  is  en- 
titled to  the  relief  prayed  for.  It  is,  therefore,  adjudged,  or- 
dered and  decreed  that  the  said  E T recover  of  the 

said  defendant,  the  C C Company,  the  sum  of 

dollars,  including  the  interest  thereon  to  this  date,  that  being 
the  amount  due  said  plaintiff  on  the  mechanics'  lien  set  forth 
and  described  in  the  plaintiff's  bill,  and  filed  as  "  Exhibit  A  " 
therewith.     It  is  further  adjudged,  ordered  and  decreed  that 

unless  the  said  C — - — •  C Company,  or  some  one  for  it,  do, 

within  thirty  days  from  the  rising  of  this  court,   proceed  to 

pay  off  and  satisfy  the  aforesaid  sum  of dollars,  together 

with  the  costs  of  this  suit,  including  a  statute  fee  of dol- 
lars as  allowed  by  law,  that  then  J B M ,  who  is 

hereby  appointed  a  special  commissioner  for  that  purpose,  do 
proceed  to  sell,  by  way  of  public  auction,  at  the  front  door  of 

the  court  house  of County,  in  the  State  of ,  to  the 

highest  bidder,  after  having  advertised  the  time,  terras  and 
place  of  sale  for  four  successive  weeks  in  some  newspaper  pub- 
lished in  the  county  aforesaid,  the  following  described  tract 
or  parcel  of  land,  with  the  buildings  and  appurtenances  there^ 
to,  known  as  the  Bedford  Salt  Furnace,  and  described  in  "  Ex- 
hibits A  "  and  "  B  "  filed  with  plaintiff's  bill,  said  lot  or  tract 
of  land  being  situated  in  the  County  and  State  aforesaid  and  in 

district,  and  at  the  town  of ,  and  more  particularly 

bounded  as  follows,  to-wit:  (Here  describe  the  land);  said 
sale  to  be  upon  the  following  terms :  (Here  set  forth  the  terms). 
And  out  of  the  proceeds  arising  from  said  sale  said  special 
commissioner  is  directed  to  first  pay  the  costs  of  this  suit,  and 
then  the  amoimt  found  and  ascertained  to  be  due  the  plaintiff  as 
aforesaid,  with  interest  thereon  from  this  day,  and  any  balance 
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remaining  in  his  hands  over  to  said  C C Company. 

But  before  said  special  commissioner  shall  make  any  sale  under 
this  decree  he  shall  first  give  bond  in  the  penalty  of  — ■ —  dol- 
lars, conditioned  for  the  faithful  performance  of  his  duties  as 
such  special  commissioner.  And  said  special  commissioner  is 
directed  to  report  his  proceedings  under  this  decree  at  the  next 
term  of  this  court,  until  which  time  this  cause  is  continued.*" 


Wo.  406. 
§1226.     Enforcing  vendor's  lien. 

(After  style  of  cause  and  recital  as  indicated  in  No.  318  to 
the  *  proceed  as  follows:) 

From  all  of  which  it  doth  appear  to  the  court  that  there  is 

now  due  and  owing  from  the  defendant  C D to  the 

plaintiff  A B on  accoiint  of  the  sale  of  the  lands  in  the 

bill  and  proceedings  mentioned,  including  the  interest  thereon 
to  date,  the  sum  of dollars,  after  allowing  a  credit  there- 
on for  all  payments  and  sets-off  to  which  the  defendant  is  in  any 
wise  entitled.     It  is,  therefore,  adjudged,  ordered  and  decreed 

that  the  said  C J) — ■ —  do  pay  unto  the  said  A B 

within  thirty  days  from  the  rising  of  this  court,  the  sum  of 

dollars,  with  legal  interest  thereon  from  this  date  until 

paid,  and  the  costs  of  this  suit.    And  it  further  appearing  to 

the  court  that  the  said  A B did  reserve  a  lien  upon 

the  face  of  the  deed  conveying  said  lands  to  said  C — —  D . 

to  secure  the  payment  of  the  unpaid  purchase  money,  of  which 

the  said  sum  of dollars  is  the  residue  or  unpaid  part  of 

said  purchase  money,  and  that  by  reason   of  said   reservation 

of  a  lien  upon  the  face  of  said  deed,  the  said  sum   of  

dollars  constitutes  and  is  the  first  and  only  lien  on  the  lands 
in  the  bill  and  proceedings  in  this  cause  mentioned  and  de- 
scribed,  it  is,   therefore,   adjudged,   ordered   and  decreed  that 

so  Taken  from  the  record  in  Turnbull  v.  Clifton  Coal  Co.,  19  W.  Va.  299. 
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if  the  said  C D shall  fail  to  pay  said  sum  of 

dollars  within  thirty  days  from  the  rising  of  this  court,  that 
then  said  land  be  sold  at  public  auction  at  the  front  door  of 
the  court  house  of  this  county  upon  the  following  terms :  (Here 
insert  the  terms  of  sale)  ;  and  for  the  purpose  of  making  said 
sale  E Q L is  hereby  appointed  a  special  com- 
missioner, but  before  doing  so  he  shall  advertise  the  time,  terras 
and  place  of  sale  in  some  newspaper  published  in  this  county, 
for  four  successive  weeks,  and  by  posting  notice  thereof  at  the 
front  door  of  the  court  house  of  this  county  for  a  like  period.  But 

before  making  such  sale  the  said  E Q L shall 

enter  into  bond  before  the  Clerk  of  this  court  with  sufficient 

surety,  to  be  approved  by  said  Clerk,  in  the  penalty  of  

dollars,  conditioned  for  the  faithful  performance  of  his  duties 

as  such  commissioner.    And  what  the  said  R Q L 

shall  do  under  this  decree  he  shall  report  to  the  next  term  of 
this  court;  until  which  time  this  cause  is  continued.'" 


ISTo.  407. 

§1227.     Setting  up  lost  instrument  and  entering  decree  thereon. 

(After  the  style  of  the  suit  and  the  proper  recitals,  proceed 
as  follows:)     And  it  appearing  to  the  court  from  competent 

and  satisfactory  proof  herein  that  the  defendant,  C D — — , 

did  make  and  deliver  to  tlie  said  plaintiff,  A — —  B ,  his 

negotiable  promissory  note  bearing  date  on  the  day  of 

,  19 ,  payable  to  the  order  of  said  A B ,  in 

after  the  date  thereof,  at  the Bank,  and  in  the  sum 

of dollars ;  and  it  further  appearing  to  the  court  that  at 

the  time  of  the  institution  of  this  suit  said  plaintiff  was  still 

80  See  Long  vs.  Perine,41  W.  Va.,  Scraggs  vs.  Hill,  43  W.  Va.   162,  27 

314,  23  S.  E.  Eep.  611;   Triplett  vs.  S.  E.  Rep.  310;  McGlauglin  vs.  Mc- 

Lake,    43    W.    Va.,    428,    27    S.    E.  Graw,  44  W.  Va.,  715,  30  S.  E.  Kep. 

Rep.    363;    MeClaHgheriy  vs.   Croft,  64;  Bellinger  vs.  Foltz,  93  Va.   129, 

43  W.  Va.,  270,  27  S.  E.  Rep.  246;  25  S.  E.  Rep.  998. 
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the  owner  of  said  note,  and  that  the  same  was  then  due  and 
unpaid,  and  that  said  note  and  its  interest  now  amounts  to 
the  sum  of dollars ;  the  court  is  of  opinion  that  the  plain- 
tiff ought  to  recover  from  the  said  C D said  sum  of 

■  dollars,  with  legal  interest  thereon  until  paid.     And  it 

further  appearing  to  the  court  that  at  the  time  this  suit  was 
instituted  the  said  note  was,  and  still  is,  lost,  and  that  when 

the  same  was  lost  that  said  A B was  the  owner  and 

holder  thereof,  the  said  A B being  required  so   to 

do,  executes  and  files  in  the  papers  of  this  cause  a  bond  payable 

to   said  C — —  D — —  in  the   penalty   of  dollars,   with 

E F and  G H as  sureties,  conditioned  to 

save  harmless  and  indemnify  the  said  C D against 

all  claims  by  any  other  person  on  account  of  said  note,  and 
against  all  costs  and  expenses  by  reason  of  such  claims,  which 
bond,  being  found  to  be  in  a  sufficient  penalty,  in  proper  form, 
and  with  sufficient  security,  is  now  here  in  open  court  approved. 
It   is   therefore,    adjudged,    ordered   and    decreed   that   said 

plaintiff  do  recover  of  and  from  the   said  defendant,   C 

D ,  the  said  sum  of dollars,  with  legal  interest  there- 
on until  paid,  and  his  costs  in  and  about  the  prosecution  of  his 
suit  in  this  behalf  expended.^^ 


No.  408. 
§1228.     Declaring  a  deed  to  be  a  mortgage. 

(After  the  title  of  the  cause  and  proper  recitals  continue  as 
■follows:) 

And  it  appearing  to  the  satisfaction  of  the  court  that  the 

said  conveyance,  bearing  date  on  the day  of ,  1 9 , 

executed  by  the  plaintiff  to  the  defendant,  a  copy  of  which  is 
filed  as  "  Exhibit  B  "  with  the  plaintiff's  said  bill,  and  pur- 
porting to  be  a  deed,  was  made,  signed  and  delivered  by  the 
said  plaintiff  to  the  said  defendant  to  secure  to  the  said  defend- 
ant, C D ,  the  sum  of dollars,  and  was  desig-ned 

91  See  Truly  vs.  Lane,  45  Am.  Dee.  305  and  note. 
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and  intended  both  by  the  said  A B and  the  said  C 

1) to  be  a  mortgage,  securing  said  sum  of dollars,  it 

is    therefore,    adjudged,    ordered    and    decreed    that    the    said 

writing,   purporting  to  be  a  deed,  bearing  date  on  the  

day  of  ,  19 ,  as  aforesaid,  and  executed  by  the  said 

A B to  the  said  C D be,  and  the  same  is 

hereby,  declared  to  be  a  mortgage,  and  that  the  said  tract  of 
land  therein  mentioned  and  described,  so  standing  as  a  security 

for  the  said  sum  of dollars  due  and  payable  by  the  said 

A B to  the  said  C D ,  which  now  amounts, 

including  the  interest  to  date,  to  the  sum  of dollars ;  and 

it  is  further  adjudged,  ordered  and  decreed  that  the  said  sum 

of  dollars,  principal  and  interest  to  date,  constitutes  a 

valid  and  subsisting  lien  upon  the  real  estate  embodied  and 
described  in  the  said  writing  bearing  date  as  aforesaid.  And 
it  is  further  adjudged,  ordered  and  decreed  that  upon  the  pay- 
ment    of    the     said     sum     of    dollars     above     named 

to    the    said    C D by    the    said     A B , 

or    some    one    for    him,    that    then    the    said    C D 

shall  make  an  apt  and  sufficient  deed  with  covenants 
of    general    warranty,     reconveying    the    said    land    to    the 

said  A B ,  and  in  default  thereof  that  then  R 

R ,  who  is  hereby  appointed  a  special  commissioner  for 

that  purpose,  shall  make,  acknowledge  and  deliver  for  record 
such  deed,  for  and  on  behalf  and  in  the  name  of  the  said 
C D ,  for  which  the  said  B B ■  shall  be  al- 
lowed the  sum  of  five  dollars,  to  be  taxed  as  part  of  the  costs 
of  this  suit.  (Proceed  with  the  decree  by  requiring  the  plain- 
tiff to  pay  the  sum  of  money  constitutinc/  the  loan  or  debt  • 
within  a  reasonable  time  to  be  frcscribcd  in  the  decree,  and 
in  default  of  such  payment  directing  a  special  commissioni'i- 
to  make  sale,  prescribing  the  terms,  etc.,  as  in  any  other  ordi- 
nary decree  of  sale  of  real  estate.  Give  a  decree  for  costs 
for  A B in  the  foregoing  decree  in  favor  of  the  plain- 
tiff, as  he  is  the  party  substantially  prevailing  in  the  suit.)"' 

02  The    foregoing    form     is    based       Deming,   12    W.   Va.   246,   293,   294; 
upon  the  cases  of  Lawrence  vs.  Du       etc. 
Bois,    16    W.    Va.    443;    Davis    vs. 
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No.  409. 

§1229.     Authorizing  mortgage  on  lands  of  infant  by  his  guardian. 

(As  in  No.  387  mutatis  mutandis  to  the  *  and  then  as  fol- 
lows:) 
that   tlie   petitioner    be   allowed   to   borrow   on   the   faith    and 

credit  of  the  said  real  estate  the  sum  of  dollars,  for  the 

purpose  of  making  improvements  upon  the  said  real  estate  and 
to  secure  the  same,  the  lands  of  the  said  petitioner  mentioned 
and  described  shall  be  encumbered  by  mortgage;  and  the  said 
A.  B.,  guardian  of  the  said  C.  D.,  is  hereby  directed  to  ascer- 
tain the  rate  of  interest  and  the  time  for  which  he  can  borrow 
said  amount,  and  report  the  same  to  this  court.^' 


ISTo.  410. 

§1230.     Confirming  report  of  guardian  as  to  borrowing  money 
and  authorizing  the  execution  of  a  mortgage. 

(After  the  style  of  the  case  as  in  No.  387.) 
This  cause  again  came  on  to  be  further  heard  upon  the 
papers  formerly  read  herein ;  upon  the  former  orders  and  de- 
crees made  and  entered  therein ;  upon  the  report  of  said  guard- 
ian A.  B.,  as  to  the  amount  of  money  that  may  be  borrowed 
in  this  proceeding  and  the  rate  of  interest  to  be  paid  thereon; 
and  was  argued  by  counsel.  Upon  consideration  whereof,  there 
being  no  exceptions  to  said  report,  and  the  court  perceiving 
no  just  grounds  of  exceptions  thereto,  the  said  report  is  hereby 
ratified  and  confirmed. 

And  it   appearing  from  said  report  that  the  sum  of  

dollars  can  be  borrowed  for  the  term  of years,  with  in- 

93  If  the  guardian  has  really  as-  delay  and  the  necessity  of  a  report 

certained  whether  or  not  he  can  bor-  of  this  matter  to  the  court.     This 

row  the  money  and  the  rate  of  in-  method  is  advisable  when  it  can  be 

terest,   the   facts   may  be  so   stated  conveniently  done, 
in    the    petition    and    thus    avoid 
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terest  at  the  rate  of per  cent,  per  annnm,  the  court  doth 

find  that  said  terms  are  satisfactory  and  are  hereby  accepted 
and  confirmed ;  and  it  is  hereby  adjudged,  ordered  and  decreed 
that  said  guardian  be  and  he  is  hereby  authorized  and  directed 
to  execute  a  note  for  said  amount,  and  to  secure  the  same,  he 
shall  execute  a  mortgage  on  the  lands  hereinbefore  in  the  bill 
and  proceedings  mentioned  and  described,  for  that  purpose; 
and  it  is  further  adjudged,  ordered  and  decreed  that  the  said 
guardian  shall  use  the  money  realized  by  such  loan  for  the 
purpose  of  (here  state  in  detail  how  the  money  shall  ie  ex- 
pended) j  and  the  said  guardian  shall  report  his  proceedings 
with  reference  to  the  execution  of  said  mortgage,  and  the  ex- 
penditures of  said  money  as  herein  directed  to  a  future  term 
of  this  court. 

All  of  which  is  adjudged,  ordered  and  decreed  accordingly. 


No.  411. 

§1231.    Appointing  commissioners  to  make  partition  of  real  es- 
tate, and  directing  manner  of  partition. 

(After  the  style  of  the  suit,  and  the  proper  recitals.) 
Upon  consideration  of  which  the  court  is  of  opinion  and  doth 
so  adjudge,  order  and  decree,  that  the  parties  to  this  suit  are  the 
owners  in  common  in  fee  of  the  land  in  the  bill  and  proceedings 
mentioned  and  described,  and  the  court  is  further  of  opinion  to 
and  doth  hereby  decree  that  partition  be  made  of  the  said  real 
estate  in  the  said  bill  and  proceedings  mentioned  and  described ; 
and  that  in  making  partition  thereof  the  said  real  estate  be 

so  partitioned  and  divided  that  the  defendant  E L 

]Sr shall  receive  as  his  share  the  three-fifths  part  thereof, 

and  that  the  plaintiffs,  V C S and  E S 

N — ■ —  each  receive  as  her  share  the  one-fifth  thereof. 

And  it  is  further  adjudged,  ordered  and  decreed  that  the 
commissioners  hereinafter  appointed  in  making  partition  of 
the  said  real  estate  do  lay  off  and  assign,  by  proper  metes  and 
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bounds,  the  shares  of  said  V C S and  E 


S !N" together,  assigning  the  residue  of  the  tract,  in 

like  manner,  to  the  defendant,  E L K ,  if  par- 
tition of  the  said  real  estate  can  be  properly  made  in  that  way. 

A-nd  it  is  further  adjudged,  ordered  and  decreed,  and  the 
commissioners  hereafter  appointed  are  hereby  so  instructed, 
that  if  it  should  appear  that  permanent  and  valuable  improve- 
ments have  been  made  upon  the  said  land  by  either  or  any 
of  the  co-parceners,  that  the  part  so  improved,  if  it  can  be  done 
without  injury  to  the  others,  be  assigned  to  the  improver  there- 
of, without  charging  either  or  any  of  said  co-parceners  with 
the  costs  or  value  of  such  improvements. 

And  for  the  pfurpose  of  making  said  partition  the  court 
doth  hereby  appoint  — — ,  any of  whom  may  act. 

And  it  is  further  adjudged,  ordered  and  decreed  that  be- 
fore the  said  commissioners  or  any  of  them  shall  proceed  to 
discharge  their  duties  as  such  commissioners,  that  they,,  and 
each  of  them,  shall  take  an  oath  to  faithfully  and  impartially 
make  partition  of  the  real  estate  in  this  cause  in  accordance 
with  the  terms  and  requirements  of  this  decree ;  and  they  shall 
return  a  report  of  what  they  shall  do  under  this  decree  as  such 
commissioners  to  a  future  term  of  this  court,  accompanying 
the  same  with  a  description,  by  proper  metes  and  bounds,  of  the 
respective  parcels  allotted  the  co-parceners  entitled  to  share 
in  the  partition  of  said  real  estate,  together  with  all  evidence 
which  may  be  taken  before  them  pertaining  to  the  matter 
of  said  partition,  and  plats  and  deeds  used,  read  and  made  in 
connection  therewith. 

And  it  is  further  adjudged,  ordered  and  decreed,  that  if 
the  said  commissioners  shall  determine  that  the  said  property 
is  not  susceptible  of  partition,  they  shall  so  report  to  this  court, 
setting  forth  in  such  report  the  facts  upon  which  they  base 
their  conclusion  with  reference  thereto. 

All  of  which  is  adjudged,  ordered  and  decreed  accordingly.'* 

»«  See  Bingess  vs.  Marcum,  41  W.  Va.,  757,  24  S.  E.  Rep.  624. 
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ISTo.  412. 

§1232.     Confirmiiig  report  of  commissioners  in  makingf  paxtition 
of  the  real  estate. 

(After  the  style  of  the  suit.) 

This  caiise  came  on  again  this  day  to  he  heard  upon  the 
papers  formerly  read  herein ;  npin  the  former  orders  and  de- 
crees made  and  entered  therein ;  upon  the  report  of  M.  H.,  F. 
F.  and  W.  W.,  the  special  commissioners  heretofore  appointed 
to  make  partition  of  the  lands  in  the  bill  and  proceedings  men- 
tioned ;  and  was  argued  by  counsel.  And  there  being  no  ex- 
ceptions to  said  report  and  the  court  perceiving  no  just  grounds 
of  exception  thereto,  the  said  report  and  partition  therein 
shown,  are  hereby  ratified  and  confirmed. 

And  it  appearing  from  said  report  that  there  was  allotted  and 
assigned  of  the  said  lands,  to  A.  B.  the  following  tract  desig- 
nated at  lot  ISTo.  1  bounded  and  described  as  follows :  (here 
set  out  the  descriptions  hy  metes  and  hounds).  It  is  therefore 
adjudged,  ordered  and  decreed  that  the  said  A.  B.  do  take  and 
hold  in  severalty  and  in  fee  the  said  land  described  as  afore- 
said. And  it  further  appearing  from  said  report  that  there  was 
allotted  and  assigned  to  C.  D.  out  of  said  land  the  following 
piece  or  parcel  of  land  known  as  lot  ISTo.  2,  and  bounded  and 
described  as  follows :  (here  set  forth  the  description  hy  proper 
metes  and  bounds). 

It  is  also  adjudged,  ordered  and  decreed  that  the  said  C.  D. 
do  take  and  hold  the  said  lot  ISTo.  2,  in  severalty  and  in  fee  as 
hereinbefore  described.  (Here  continue  to  set  forth  the  various 
lots,  numbering  them  properly  and  giving  their  metes  and 
hounds  until  each  has  received  his  share.  If  there  he  rights  of 
way  allotted  by  the  report  of  the  commissioners,  set  them  out  hy 
proper  description  so  that  they  may  he  correctly  located  as  in- 
tended  by  the  commissioners  making  partition.) 

And  that  the  parties  may  have  their  various  deeds  duly  en- 
tered of  record,  but  being  minors  and  incapable  of  executing 
deeds  among  and  to  each  other,  it  is  therefore  adjudged,  or- 
dered and  decreed  that  J.  M.  R.  be,  and  he  is  hereby  appointed 
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a  special  commissioner,  directed  and  empowered  to  execute  sep- 
arate deeds  to  each  of  the  said  parties  above  named  by  proper 
metes  and  bounds  with  covenants  of  special  warranty,  to.  be  by 
him  duly  aclmowledged  and  delivered  to  the  Clerk  of  the  county 
court  of  this  county  for  record,  for  which  the  said  special  com- 
missioner shall  be  allowed  the  siim  of  five  dollars  for  each  deed 
so  executed  by  him,  to  be  taxed  as  part  of  the  costs  in  this  cause. 
It  is  further  adjudged,  ordered  and  decreed  that  the  costs  of 
this  suit  be  borne  equally  by  all  the  parties,  they  being  tenants 
in  common  and  equally  interested  vyith  reference  to  the  partition 
and  the  costs  attendant  thereon. 


No.   413. 

§1233.  Confirming  commissioner's  report  in  creditors'  suit  to 
enforce  judgment  liens,  and  appointing  special  com- 
missioner to  sell  land. 

(After  the  style  of  the  suit.) 

This  cause  came  on  again  this  day  to  be  further  heard 
upon  the  papers  heretofore  read  therein ;  upon  the  former  orders 
^nd  decrees  entered  therein;  upon  all  the  former  proceedings 
had  in  said  cause;  upon  the  report  of  the  commissioner  in 
chancery,  L D J ,  to  whom  this  cause  was  here- 
tofore referred  to  take  an  account  of  the  real  estate  OAvned  by  the 

defendant  C D ,  and  the  liens  existing  thereon  and 

their  respective  priorities,  and  was  argued  by  counsel.  And 
there  being  no  exception  to  said  report,  and  the  court  perceiv- 
ing no  just  ground  of  exception  thereto,  the  same  is  hereby  rati- 
fied and  confirmed.* 

And  as  from  said  report  it  doth  appear,  the  court  doth  ad- 
judge,  order   and  decree,  that  the   said  C D is  the 

owner  of  the  following  real  estate  situate  in  the  district  of , 

County  of ,  and  State  of ,  consisting  of  two  tracts,  the 

first  of  which  contains  • acres,  and  is  fully  described  iu 
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said  report,  and  the  other  of  which  contains acres,  and  is 

likewise  described  in  said  report. 

And  as  from  said  report  it  doth  also  appear,  it  is  further  ad- 
judged, ordered  and  decreed  that  the  following  are  the  liens 
and  the  order  of  their  priority  against  the  said  real  estate : 

First.   The  judgment  in   favor  of  I L for  

dollars,   obtained  in  the  court  of  County,  in  said 

State,  on  the  ■ day  of ,  19 — ,  which  now  amoimts,  in- 
cluding the  interest  thereon,  to  dollars. 

Second.   The  judgment  in   favor   of  M W (here 

desmhe  same.) 

Third.  (Here  describe  third  lien,  and  so  on  until  all  the  liens 
are  thus  set  forth  in  the  decree. ) 

It  is  further  adjudged,   ordered  and  decreed  that  the  said 

C — —  D ,  do,  within  thirty  days  from  the  rising  of  this 

court,  pay  unto  the  said  I L ,  M W ,  (nam- 
ing all  the  lien  holders),  their  said  lien  debts  and  judgments 
respectively,  as  hereinbefore  ascertained  and  adjudicated,  with 
interest  thereon  from  this  date  until  paid,  and  the  costs  of  this 
suit ;  and  in  default  of  such  payment,  it  is  further  adjudged, 
ordered  and  decreed  that  said  real  estate  be  sold,  or  so  much 
thereof  as  may  be  necessary,  to  pay  off  and  discharge  all  of  the 
said  lien  debts  and  judgments,  according  to  their  respective 
priorities  as  hereinbefore  ascertained  and  adjudicated  and  the 
costs  of  this  suit,  at  public  auction  io  the  highest  bidder,  at 
the  front  door  of  the  court  house  of  this  county,  upon  the 
following  terms,  to-wit:      (Here  set  out  the  terms  of  sale.) 

And  for  the  purpose  of  making  said  sale,   it  is  adjudged, 

ordered  and  decreed  that  C J H be,  and  he  is 

hereby  appointed  a  special  commissioner,  who  shall,  before 
making  such  sale,  advertise  the  time,  terms  and  place  thereof 

for  four  successive  weeks  in  the  ,  a  newspaper  published 

.in  said  county,  and  by  posting  a  notice  thereof  for  a  like  period 
at  the  front  door  of  the  court  house  of  said  county,  and  shall 
give  bond  in  the  penalty  of dollars  with  good  security  be- 
fore the  Clerk  of  this  court,  conditioned  for  the  faithful  per- 
formance of  his  duties  as  such  commissioner,  and  to  accoimt 
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for  and  pay  over  all  moneys  which  may  come  into  his  hands  by 
virtue  of  his  appointment  as  such  commissioner,  and  what  he 
shall  do  hereunder,  he  shall  report  to  the  next  term  of  this 
court. 


No.  414. 

§1234.    Filing    cross-bill    and    appointing   receiver,    as   therein 
prayed  for, 

(After  the  style  of  the  cause.) 
Upon  a  cross-bill  filed  in  the  above  entitled  cause. 

This  day  came  the  said  J F V upon  leave  of 

the  court  first  had  and  obtained  for  the  purpose,  and  filed  here 
in  open  court  his  cross-bill  in  the  above  cause,  and  upon  his 
motion  and  in  conformity  to  the  prayer  of  the  said  cross-bill,  it 

is  adjudged,  ordered  and  decreed  that  B ¥ M , 

the  Sheriff  of  the  County  of  K ,  who  is  hereby  appointed  a 

special  receiver  for  that  purpose,  is  hereby  authorized  to  take 
into  his  possession*  and  control  the  oil  now  on  hand  heretofore 
produced  or  hereafter  to  be  produced  from  the  said  well  in  said 
cross-bill  mentioned  and  to  safely  keep  the  same,  subject  to  the 
further  order  of  the  court,  and  that  he  do  at  such  times  as  in 
his  judgment  shall  be  necessary  or  for  the  advantage  of  the 
parties  interested,  proceed  to  sell  said  oils,  or  so  much  thereof 
as  he  may  deem  proper,  on  the  best  terms  he  can,  either  on 
credit  or  for  cash,  and  out  of  the  proceeds  of  such  sale,  he 
do  pay  the  expenses  of  running  said  well  and  transporting  and 
marketing  said  oil,  and  retain  the  residue  thereof  subject  to 
the  further  order  of  the  court ;  and  in  case  the  said  special  re- 
ceiver shall  sell  any  of  the  oil  upon  credit,  he  is  required  to 
take  negotiable  paper  therefor,  with  good  secxirity,  payable  at  a 
time  or  times  certain  not  to  extend  beyond  the  next  regular  term 
of  this  court.  And  before  entering  upon  his  duties  as  such  spe- 
cial receiver,  the  said  B F M shall  file  with  the 

Clerk  of  this  court  bond,  with  security  to  be  approved  by  said 
Clerk  in  the  penalty  of  — —  dollars,  conditioned  for  the  faith- 
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ful  discharge  of  the  duties  of  his  said  office,  and  said  cross-bill 
is  sent  to  rules,  and  the  plaintiff  has  leave  to  sue  out  proper 
process  thereon."^ 


No.  415. 

§1235.     Appointing  receiver  to  rent  real  estate. 

(After  the  style  of  the  suit.) 

This  day  the  plaintiff  in  the  above  styled  cause,  having  given 

due  notice  of  this  motion,  moved  the  court  for  the  appointment 

of  a  receiver,  and  supported  his  said  motion  by  affidavits,  which 

were  replied  to  by  counter  affidavits;  and  after  considering  the 

said  application  the  court,  on  this,  the day  of ,  19 — , 

hereby  appoints  W J C special  receiver  in  the 

above  cause,  vs^ho  is  hereby  authorized  and  reqiiired,  after  giv- 
ing bond  in  the  penalty  of  dollars,  conditioned  for  the 

faithful  performance  of  his  duties,  to  take  charge  of  the  real 
estate  and  farm  in  the  bill  and  proceedings  in  this  cause  men- 
tioned and  described,  and  to  rent  out  the  same  for  the  period 

ending  on  the  day  of  ,   19 — ,   upon  the  following 

terms :      (Here  set  forth  the  tei-ms)  ;  and  the  defendant  B 

H is  hereby  directed  and  required  to  deliver  possession  of 

the  said  real  estate  to  the  said  receiver.  All  of  which  is  ad- 
judged, ordered  and  decreed  accordingly."" 


No.  416. 
§1236.     Appointing  receiver  in  vacation  —  general  form. 


A B- 


vs.  j.     In  Chancery. 

C D- 

Pending  in  the  Circuit  Court  of  County,   and  State 

of . 

"o  The  above  form  is  taken   from  "<■<  Dunlap  vs.  Hedges,   35  W.  Va. 

W.  Va.   0.  &  0.   L.   Co.   vs.  Vinal,       293,   13  S.  E.  Rep.  6.56;    Smith  vs. 
14  W.  Va.  654,  655.  Butcher,  28  Gratt.  144. 
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This  day  the  plaintiff,  by  counsel,  moved  the  undersigned 
Judge  of  said  court  in  the  vacation  thereof,  to  appoint  a  special 
receiver  of  the  personal  property  in  the  bill  and  proceedings  in 
this  cause  mentioned  and  described.  And  the  court  being  sat- 
isfied from  the  bill  and  exhibits,  and  affidavits  filed  herein  of 

A B and  W E. ,  that  a  proper  ease  for  the 

appointment  of  a  receiver  has  been  thus  shown,  and  reasonable 

notice  of  this   application  having  been  given  to  said   C 

D ,  it  is  hereby  adjudged,  ordered  and  decreed  that  R 

O C be,  and  he  is  hereby  appointed  a  special  receiver 

for  said  property,  and  is  authorized  to  take  possession  thereof. 
and  sell  said  property  in  bulk  or  at  retail,  as  in  his  discretion 
may  be  proper,  after  an  inventory  thereof  has  first  been  taken 
by  two  disinterested  persons.  But  before  said  special  receiver 
shall  act  under  this  decree  he  shall  give  bond  with  sufficient  se- 
curity to  be  approved  by  the  Clerk  of  this  court,  in  the  penalty 

of  dollars,  conditioned  for  the  faithful  performance  of 

his  duties  as  such  receiver. 

(Here  an  order  of  injunction  may  he  added  if  the  case  should 
require  it,  as  presented  by  the  hill,  enjoining  the  defendant  from 
interfering  with  the  -property  or  attempting  to  make  disposition 

thereof.)  F A G , 

Judge  of  Circuit  Court  of 

County,  and  State  of  — ■ — . 

The  Clerk  of  said  court  will  enter  the  above  as  a  vacation 

order  as  of  the  date  of  the day  of ,  19 — . 

F-^  A G ." 


Pending  a  chancery  suit  to  sub-  pra.  For  the  general  principles  re- 
ject the  defendant's  real  estate  to  lating  to  the  appointment  and  du- 
the  discharge  of  liens  thereon,  the  ties  of  a  receiver  see  the  author's 
court  has  a.  discretion  to  sequester  Equity  Principles,  sees.  137-148. 
the  rents  and  profits  of  said  real  »' See  note  to  sec.  1235;  Krohn 
estate,  and  appoint  a  receiver  for  vs.  Weinberger,  47  W.  Va.  127,  34 
the  same.  Grantham  vs.  Lucas,  15  S.  E.  Rep.  at  p.  748. 
W.  Va.  425;  Smith  vs.  Butcher,  su- 
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ISTo.    417. 


§1237.     Of  sale  in  a  suit  where  the  property  of  principal  and 
surety  may  be  sold. 

(After  style  of' suit  and  proper  recitals.) 
And  there  being  no  exceptions  to  the  report  of  commissioner 
J B ,  and  the  court  perceiving  no  just  ground  of  ex- 
ception thereto,  it  is  therefore  adjudged,  ordered  and  decreed 
that  said  report  be,  and  the  same  is  hereby,  ratified  and  con- 
firmed.    And  it  appearing  from  such  report  that  the  defendant 

E F ,  the  joint  judgment  debtor  witb  G H ,  is 

only  a  surety  to  the  said  G H — — ,  it  is  further  adjudged, 

ordered  and  decreed  that  the  special  commissioner  hereinafter 
appointed  to  make  sale  of  the  property  in  the  bill  and  proceed- 
ings mentioned,   shall  first  offer  for  sale  the  property  of  the 

said  G — —  H ,  the  principal  judgment  debtor ;  and  if  the 

proceeds  thereof  shall  be  sufficient  to  pay  off  and  discharge  the 
costs  of  this  suit,  and  the  liens  hereinafter  ascertained,  then 

sale  shall  not  be  made  of  the  real  estate  of  the  said  E 

E — — ;  but  if  the  proceeds  of  such  sale  be  not  sufficient  for 

that  purpose,  that  the  lands  of  the  said  E E ,  or  so 

much  thereof  as  may  be  necessary  to  pay  the  residue  of  such 
costs  and  judgment  liens,  shall  be  sold  by  the  said  special 
commissioner.  (Continue  the  decree  mutatis  mutandis,  as  in- 
dicated in  No.  Ji-lS,  from  the  *.)^^ 


No.   418. 
§1238.     Of  sale  against  lands  of  decedent. 

(After  the  style  of  the  suit  and  proper  recitals  proceed  as 
follows:) 

And  there  being  no  exception  to  the  report  of  commissioner 
J H ,  to  whom  this  cause  was  referred  by  a  former 

83  See  Ewing  vs.  Ferguson,  33 
Gratt  548;  Dillard  vs.  Krise,  86 
Va.  410,  10  S.  E.  Rep.  430. 


J?OEJVrS  ORDERS    AND    DECREES.  1451 

decree,  and  the  court  perceiving  no  just  ground  of  exception  to 
said  report,  the  same  is  ratified  and  confirmed.  And  it  ap- 
pearing from  said  report  that  there  is  now  in  the  hands  of 

E F — — ,    the   personal   representative   of  the    decedent, 

C — —  D ,  the  sum  of dollars,  available  personal  as- 
sets of  the  estate  of  said  C D to  apply  upon  the  pay- 
ment of  his  debts,  it  is  therefore  adjudged,  ordered  and  de- 
creed, that  the  said  sum  of  ■ dollars  be  and  the  same  is 

hereby  applied  to  the  payment,  'pro^  rata,  of  the  following  judg- 
ment liens,  which  are  of  equal  dignity  and  priority  with  each 
other':      (Here  specify  the  said  judgment  lierxs) . 

And  it  further  appearing  from  said  report  that  there  is  no 
other  personal  property  or  personal  assets  available  for  the  pay- 
ment of  the  debts  of  the  said  decedent,  it  is  adjudged,  ordered 
and  decreed  that  the  real  estate  of  the  said  decedent,  or  so 
much  thereof  as  may  be  necessary,  be  taken  and  treated  as  as- 
sets, and  be  applied  to  the  discharge  of  the  indebtedness  of 
the  said  decedent  above-named. 

And  from  said  report  it  further  appears  that  the  said  dece- 
dent died  the  owner  in  fee  simple  of  the  following  estate: 
(Here  describe  the  same). 

And  it  further  appears  from  said  report  that  the  first  liens 
on  said  real  estate,  and  of  equal  dignity  with  each  other,  are 
the  following:  (Set  forth  the  names  of  the  persons  holding  the 
liens,  the  nature  thereof,  their  dates  and  respective  amounts) ; 
and  the  said  liens  are  valid  and  subsisting  liens  upon  the  said 
real'  estate,  and  are  the  first  liens  thereon. 

And  it  further  appears  from  said  report  that  the  second 
lien  upon  said  real  estate  (here  describe  the  lien,  by  giving  the 
naone  of  the  party  holding  it,  the  date  and  amount). 

And  it  further  appears  from  said  report  that  the  third  lien 
upon  said  real  estate  (here  give  the  name  of  the  lienholder,  and 
nature  thereof,  and  the  amount). 

It  is  therefore  adjudged,  ordered  and  decreed  that  the  per- 
sonal representative  of  the  said  decedent  or  the  said  (here  nam^ 
ing  the  defendants )  heirs  at  law  of  the  said  decedent,  do  pay 
unto  the  said  (here  name  all  of  the  lienors,  amounts,  etc.,  par- 
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ticularly   specifying   the   same),  within  days   from   the 

rising  of  this  court,  and  in  default  thereof  that  said  lands  bo 
sold,  or  so  much  thereof  as  may  be  necessary,  to  pay  off  and 
discharge  the  said  liens  and  the  costs  of  this  suit,  and  for  the 

purpose  of  making  said  sale  L J is  hereby  appointed 

a  special  commissioner,  who  shall  advertise  the  time,  terms 
and  place  of  such  sale  for  four  successive  weeks  in  some  news- 
paper published  in  this  county,  and  by  publishing  notice  there- 
(if  for  a  like  period  at  the  front  door  of  the  court  house  of  this 
county ;  said  sale  to  be  upon  the  following  terms :  (Here  set 
forth  the  terms). 

(Here  conclude  by  requiring  bond  of  the  commissioner,  and 
directing  him  to  report  at  a  future  term  of  the  court,  as  indi- 
cated in  No.  413.)'" 


No.  419. 

§1239.     For  the  specific  performance  of  a  contract  for  the  sale  of 
real  estate. 

(After  the  style  of  the  suit  and  the  usual  recitals.) 
Upon  consideration  whereof  the  court  is  of  opinion  that  the 
plaintiff  is  entitled  to  the  relief  prayed  for  in  his  said  bill, 
inasmuch  as  it  fully  appears  to  the  court  that  the  contract  and 
agreement  in  the  bill  and  proceedings  mentioned,  has  been  duly 
proved,  and  that  the  matters  embodied  in  said  contract  may  be 
fully  performed  and  executed  on  the  part  of  the  said  defendant, 
and  that  the  said  plaintiff  is  entitled  to  have  the  same  en- 
forced.    It  is  therefore  adjudged,  ordered  and  decreed  that  the 

said  defendant  C D do  execiite  a  good  and  sufBcient 

deed,  conveying  to  the  plaintiff  A — —  B ,  with  general 

warranty  and  the  usual  covenants  of  title,  the  land  in  the  bill 
and  proceedings  mentioned,  according  to  the  metes  and  bounds 
in  the  said  contract  and  agreement  laid  do^vn  and  set  forth, 
bearing  date  on  the  day  of  — — ,  19 — — ,  and  filed  as 

00  Danserfield    va.    Smith,    83    Va.  81,  1  S.  E.  Rep.  599. 
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"  Exhibit  A  "  with  plaintiff's  bill.  And  it  is  further  adjudged, 
ordered  and  decreed  that  the  said  C- — ■ —  D do  make,  ac- 
knowledge and  deliver  to  the  said  plaintiff  such  deed  within 

days  from  the  adjournment  of  this  court,  and  in  default 

thereof  that  then  R L ,  who  is  hereby  appointed  a  spe- 
cial commissioner  for  that  purpose,  and  duly  empowered  there- 
to, do  execute  and  deliver  for  record  to  the  plaintiff,  A 

B ,  said  deed,  conveying  said  land,  for  which  he  shall  be 

allowed  a  fee  of  five  dollars  to  be  taxed  as  part  of  the  costs  of 
this  suit ;  and  it  is  further  adjudged,  ordered  and  decreed  that 
the  plaintiff  do  recover  of  and  from  the  defendant  his  costs,  in 
and  about  the  prosecution  of  his  suit  in  this  behalf  expended, 
including  a  statute  fee  of  twenty  dollars/"" 


No.   420. 

§1240.     For  specific  performance  after  the  writing  has  been  re- 
formed. 

(After  the  style  'of  the  suit  and  the  Tpro-pAr  recitals.) 
Upon  consideration  whereof  it  is  adjudged,  ordered  and  de- 
creed that  the  agreement  signed  by  K" P and  J 

E ,  bearing  date  on  the day  of ,  19 — ,  a  copy  of 

which  is  filed  with  the  plaintiff's  bill  as  "  Exhibit  A,"  be,  and 
the  same  is  hereby  reformed  by  the  insertion  of  the  words  "  for 
the  term  of  ninety-nine  years,  renewable  forever,"  after  the 
word  "  lease,"  (in  the  first  line  of  said  agreement) ,  so  that  the 
same  will  read  as  if  originally  written  "  We  hereby  agree  to 
lease  for  the  term  of  ninety-nine  years,  renewable  forever,  to 

M M -,  trustee,"  "etc. 

And  it  is  further  adjudged,   ordered  and  decreed  that  the 
plaintiff  is  entitled  to  relief  in  and  to  specific  performance  of 

«")  See   Sands'   Suit  in   Eq.    (2nd  tion  of  the  law  of  specific  perform- 
ed.)    590;    Seton    on   Decrees,    644,  ance,  see  the  author's  Equity  Prin- 
668;   Ambrous  Heirs  vs.  Kellar,  22  eiples,   sees.   396-410. 
Gratt.  778;  for  a  general  considera- 
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the  said  agreement  to  lease  as  aforesaid  reformed,  and  that  the 
defendants  do,  and  they  are  hereby  directed  and  required,  to 
accept  and  to  join  in  the  execution  and  acknowledgment  of  a 
lease,  to  be  duly  executed,  acknowledged  and  tendered  to  them 
by  the  plaintiff,  of  the  property  described  in  plaintiff's  bill,  a 
copy  of  which  is  therewith  filed  as  an  exhibit,  for  the  term  of 

ninety-nine  years,  beginning  on  the  day  of  ,  19 — , 

and  containing  all  the  covenants  and  provisions  set  forth  and 
contained  in  said  "  Exhibit  A,"  excepting  only  the  covenant 
or  stipulation  for  the  purchase  or  conveyance  of  the  reversion  in 

fee  of  the  said  premises  before  the  day  of  ,  19 — , 

upon  certain  terms  in  said  "  Exhibit  A  "  expressed,  the  period 
for  the  performance  or  execution  of  the  same  having  already 

gone  by,  said  lease  to  be  executed  with  the  consent  of  F 

C Y ,  to  be  attested  by  his  signature  to  the  same,  and 

that  the  defendants  E H C and  E, B , 

administrators  of  J — —  E ,  be  required  only  to  enter  into 

such  covenants  and  stipulations  in  the  case  as  will  bind  the 

estate  of  the  said  J E in  all  particulars,    and   not 

themselves  personally. 

And  inasmuch  as  it  appears  that  there  is  a  large  amount  of 
rent  in  arrear  to  the  plaintiff,  it  is  accordingly  further  ad- 
judged, ordered  and  decreed  that  this  cause  be  continued  until 
the  next  term  of  this  court,  in  order  to  enable  the  plaintiff  to 
obtain  further  evidence  touching  the  amoimt  of  rents  so  in 
arrear,  and  that  the  cause  be  then  determined  on  the  evidence 
now  already  in  that  cause  together  with  such  other  demands 
as  may  be  hereafter  put  in.^"^ 


'No.  421. 
§1241.     Upon  the  verdict  of  a  jury  upon  an  issue  out  of  chancery. 

(After  the  style  of  the  suit.) 
This  cause  came  on  this  day  to  be  further  heard  upon  the 
papers  heretofore  read  in  this  cause;  upon  the  former  orders 

101  The  foregoing  form  will  be 
found  in  Thornton's  Ind.  Prac. 
Forms,  1555,   1556. 
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and  decrees  entered  therein;  upon  the  verdict  of  the  jury  ren- 
dered upon  the  issue  heretofore  directed  in  this  cause  and  now 
filed  herein;  and  upon  the  argument  of  counsel.  And  it  now 
appearing  to  the  satisfaction  of  the  court  that  the  land  in  the 
bill   and   proceedings   mentioned   and    described,    conveyed   by 

J B ,  the  father  of  the  plaintiffs  named  in  the  bill,  to 

the  defendant,  C D ,  was  to  be  by  him,  the  said  C 

D •,   conveyed  in  trust  for  the  children  and  heirs   at  law 

of  the  said  J B ,  the  plaintiffs  named  in  the  bill  in 

this  cause,  it  is  therefore  adjudged,  ordered  and  decreed  that 

the  said  C D be  and  he  is  hereby  declared  to  hold  the 

said  land  in  trust  for  the  said  plaintiffs ;  that  the  said  children 
are  the  real  and  substantial  owners  thereof,  and  are  now  en- 
titled to  hold  the  same  in  fee  simple.      (Proceed  further  in  the 

decree  hy  requiring  conveyance  of  the  title  from  said  C 

D to  the  plaintiffs;  directing  an  issue  for  an  action  for 

the  rents,  issues  and  -profits  of  the  land  on  the  pari  of  the  said 

C D ,  and  making  any  further  or  other  provisions  that 

may  he  necessary  to  complete  the  relief.) 


No.  422. 

§1242.     Upon  verdict  of  jury  devisavit  vel  non  finding  for  the 
will. 

(After  the  style  of  the  suit.) 
This  cause  came  on  this  day  to  be  further  heard  upon  the  pa- 
pers heretofore  read  therein ;  upon  the  former  orders  and  de- 
crees made  and  entered  therein ;  upon  the  verdict  of  the  jury 
upon  the  issue  .devisavit  vel  non,  heretofore  awarded  in  this 
cause,  and  now  filed  in  the  papers  hereof;  and  upon  the  argu- 
ment of  counsel.  And  it  appearing  from  the  said  verdict  that 
the  paper  writing  probated  in  the  County  Court  of Coun- 
ty, in  the  State  of ,  on  the day  of ,  19 — ,  was 

and  is  the  will  of  J — —  J W — — ,  deceased,  it  is  there- 
fore adjudged,  ordered  and  decreed  that  the  paper  writing  in 
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the  bill  and  proceedings  mentioned  and  described,  a  copy  of 
which  is  filed  with  the  plaintiff's  bill  as  "  Exhibit  A,"   and 

probated  in  the  County  Court  of  County,  and  State  of 

,  on  the day  of ,  19 — ,  be  adjudged  to  be  and  is 

the   true   last  will   and   testament  of  the   said   J J 


W ,  deceased ;  that  the  probate  thereof  is  hereby  truly  aj>- 

proved,  and  the  said  will  solemnly  declared  to  be  duly  probated. 
And  it  is  further  adjudged,  ordered  and  decreed  that  the 
defendants  in  this  suit  do  recover  of  and  from  the  plaintiffs, 
contestants  of  the  said  will,  their  costs  in  and  about  their 
defense  of  the  said  will  in  this  behalf  expended,  including 
a  statute  fee  of dollars. 


No.  423. 

§1243.     Upon  verdict  of  jury  on  an  issue  devisavit  vel  non  find- 
ing against  the  will. 

(After  the  style  o-'  the  suit.) 

This  cause  came  on  this  day  to  be  heard  upon  the  plaintiff's 
bill ;  and  answer  of  the  defendants  thereto,  and  general  replica- 
tion to  said  answer ;  and  the  court  having  heretofore  directed  an 
issue  at  law  to  be  tried  by  a  jury  at  the  bar  of  this  court  to  try 
and  determine  whether  the  writing  referred  to  in  the  pleadings, 

and  purporting  to  be  the  last  will  and  testament  of  E 

F ,  deceased,  is  the  last  will  and  testament  of  the  said  E — ■ — ■ 

F ,    deceased,    or  whether   any   part   thereof   is   such   last 

will  and  testament;  and  the  jury,  to-wit,  L M ,  and 

eleven  other  good  and  lawful  men,  having  been  selected  and 
sworn  to  try  the  said  issue,  and  the  jury  having  heard  the 
evidence  of  the  respective  parties,  and  the  argument  of  coiiu- 
sel  thereon  in  open  court,  and  under  the  direction  of  the 
court;  and  having  found  by  their  verdict  that  the  said  writ- 
ing, probated  in  the  Clerk's  office  of  the  County  Court  of 
the  County  of ,  and  State  of ,  and  bearing  date  on 
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the day  of ,  19 — ,  is  not  the  last  will  and  testament 

of  the  said  E F ,  deceased,  nor  is  any  part  thereof 

the  last  will  and  testament  of  the  said  E E ,  deceased ; 

and  that  the  said  E E ,  at  the  time  of  the  execution 

and  attestation  of  the  said  writing  was  not  of  sound  mind  and 
memory;  nor  was  the  said  paper  writing  the  free  and  volun- 
tary act  of  the  said  E E at  the  time  of  its  execution, 

hut  the  result  of  undue  influence  exerted  upon  him  at  the  time 
said  writing  was  made,  whereby  the  free  agency  of  the  said 
E E was  destroyed ;  and  the  defendants  having  inter- 
posed a  motion  to  set  the  said  verdict  aside  and  for  a  new  trial, 
and  the  court  having  heard  the  grounds  and  argument  of 
counsel  in  support  thereof,  and  being  fully  advised  in  the 
premises,  doth  hereby  overrule  the  said  motion. 

It  is,  therefore,  adjudged,  ordered  and  decreed  that  the 
said  paper  writing,  probated  in  the  Clerk's  office  of  the  County 

Court  of  the  County  of ,  and  State  of ,  on  the 

day  of ,  bearing  date  on  the day  of ,  19 — ,  and 

purporting  to  be  the  last  will  and  testament  of  the  said  E 

E ,  deceased,  is  not,  nor  is  any  part  thereof,  the  triie  last 

will  and  testament  of  the  said  E E ,  .deceased ;  and 

that  the  probate  thereof  in  the  Clerk's  office  of  the  County 
Court  of  said  county,  and  the  proceedings  thereimder,  be,  and 
the  same  are  hereby  set  aside,  and  the  same  are  hereby  declared 
to  be  null  and  void. 

It  is  further  adjudged,  ordered  and  decreed  that  the  defend- 
ants (naming  them),  do  pay  unto  the  plaintiffs  their  costs  in 
and  about  the  prosecution  of  their  contest  in  this  behalf  ex- 
pended."" 


1^0.  424. 

§1244.    Setting:  up  a  lost  will. 

(After  the  style  of  the  suit.) 

This  day  Hon.   E A G ,  the  Judge  of  this 

court,  vacated  the  bench  because  of  being  disqualified  from 

102  The  above  form  is  taken  from  substantial  parts  of  the  one  appear- 
one  found  in  Puterbaugh's  Ch.  PI.  ing  in  the  record  of  Dower  vs. 
and  Pr.  (3rd  ed.)  676,  677;  and  the       Church,  21  W.  Va.  23. 
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sitting   in    this    cause,    find    thereupon    Hon.    W E 

G ,   a   practicing  attorney  of  this  court,   heretofore   duly 

elected  a  special  judge  to  try  and  determine  the  matters  in 
controversy  in  this  suit,  again  went  upon  the  bench.  And 
now,  this  cause  coming  on  to  be  finally  heard  upon  the  former 
orders  and  decrees  herein  made  and  entered,  upon  the  process 
duly  served  upon  the  home  defendants,  and  the  order  of  pub- 
lication duly  executed  as  to  the  non-resident  defendants  and 

the  unknown  heirs-at-law  of  J J W ,   deceased, 

the  orders  and  proceedings  duly  had  at  rules,  upon  the  hill 

and  amended  bill,  the  separate  answer  of  A M ,  and 

the  general  replication  thereto,  the  joint  and  several  answers 

of  E S and  J S S ,  her  husband,  C 

W ,  H W ,  Gr B R ,  C S , 

C K and  J B and  the  plaintiffs'  replica- 
tion in  writing  thereto,  the  separate  answer  of  J M 

and  general  replication  thereto,  the  joint  and  several  rejoinder 

of  E S and  J S S ,  her  husband,  C 

W ,  H W ,  G—  B E ,  C S , 

C E — — •  and  J — —  B to  the  replication  in  writing  of 

the  plaintiffs,  upon  the  bill  taken  for  confessed  and  set  for  hear- 
ing as  to  all  home  defendants  failing  to  plead,  answer  or  demur 
to  the  bill  or  amended  bill  of  complainants,  upon  the  depositions 
taken  and  filed  in  the  cause,  upon  the  plaintiffs'  suggestion  of 

the  death  of  the  defendant,   J M S ,   and  they 

asking  that  the  suit  abate  as  to  him,  and  the  said  suit  is  hereby 

abated  as  to  him,  the  said  J M S ,  and  neither 

the  plaintiffs  or,  defendants  asking  an  issue  to  be  directed  in 
this  cause,  but  submitting  the  decision  of  all  matters  arising 
upon  the  record  to  the  court,  after  argument  of  counsel  for 
both  plaintiffs  and  defendants  and  a  careful  examination  of 
the  papers  in  the  cause,  the  court  is  of  opinion  and  doth  so 
adjudge,  order  and  decree  that  in  the  year  18 — ,  as  set  out  in 

the  plaintiffs'  original  bill,  the  decedent,  J J W , 

being  of  sound  mind  and  memory,  did  make  and  publish  his 
last  will  and  testament  in  writing,  to  which  he  subscribed  his 
name  as  and  for  his  last  will  and  testament  in  the  presence  of 


FOEMS  OEDEES    AND    DECEEES.  1459 

R S and  W D ,  the  said  E S and 

W D ,  also  subscribing  tlieir  names  to  said  writing  as 

witnesses  thereto  at  the  request  of  said  J J W , 

deceased,  in.  his  (the  said  testator's)  presence,  and  they,  the 
said  witnesses,  subscribing  their  names  thereto  as  witnesses  in 
the  presence  of  each  otlier,  and  that  ,said  last  will  and  testament 
was  in  existence  at  the  time  of  the  death  of  said  testator. 

And  the  court  doth  further  find  that  since  the  death  of  said 
testator,  said  J J W ,  that  said  last  will  and  tes- 
tament so  made  in  writing  and  published  by  him  as  hereinbe- 
fore ascertained  and  adjudged,  has  been  destroyed  by  burning, 
and  that  its  contents  can  only  be  established  by  parol  evidence, 
and  the  plaintiffs  so  desiring  it,  the  court  doth  find  from  the 
pleadings  and  proofs  in  this  cause,  and  doth  so  adjudge,  order 
and  decree,  that  the  said  will  doth  contain  the  following  devises 
and  bequests  and  none  others. 
, "  First.     After  the  payment  of  all  the  testator's  just  debts 

and  funeral  expenses,  he,  the  said  J J W ,  by 

said  last  will  and  testament,   devised  and  bequeathed  all  his 

estat«,  both  real  and  personal,  to  his  wife,  A W ,  for 

and  during  her  natural  life. 

"  Second.     After  the  death  of  his  wife,  A W ,  he, 

the  said  J J — ■ —  W ,  by  said  last  will  and  testament, 

devised  and  bequeathed  all  the  remainder  of  his.  estate,  both 

real  and  personal,  to  the  plaintiffs,  T ■  D and  A 

E — ■■ —  C ,  and  their  heirs  forever,  in  equal  moieties,  viz. : 

one-half  of  said  remainder  after  the  termination  of  the   life 

estate  of  said  A W to  said   T D and  her 

heirs  forever,  and  the  other  one-half  of  said  remainder  after  the 

termination  of  the  life  estate  of  said  A W to  the  said 

A E C and  her  heirs  forever. 

"  Third.     And    the    said   testator,    the    said    J J 

W ,  nominated  by  his  said  last  will  and  testament  the  said 

A W — —  as  his  executrix  desiring  that  she  be  not  required 

to  give  any  bond  in  qualifying  as  such  executrix." 

And  the  court  doth  adjudge,  order  and  decree  that  a  certi- 
fied copy  of  this  decree  be  made  out  by  the  Clerk  of  this  court 
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and  hj  him  transmitted  to  the  Clerk  of  the  County  Court  of 
this  County  to  be  by  him,  the  said  Clerk  of  the  County  Court, 
duly  recorded  as  and  for  the  last  will  and  testament  of  said 

J J W ,  deceased  with  leave  to  the  proper  person 

to  qualify  thereunder  as  the  personal  representative  of  said  tes- 
tator. And  it  is  further  adjudged,  ordered  and  decreed  that 
the  plaintiffs  do  recover  of  the  defendants  their  costs  in  this  be- 
half expended,  including  a  statute  fee  of  $ ( dollars), 

and  leave  is  hereby  given  to  sue  out  execution  therefor  if  they 
or  any  of  them  may  so  elects 

And  the  defendants  desiring  to  appeal  from  this  decree,  it 

is  ordered  that  the  same  be  suspended  for days  from  the 

rising  of  this  court;  but  this  order  of  suspension  is  to  be  of  no 
effect  until  the  defendants,  or  some  of  them,  shall  enter  into 
bond  with  good  security  before  the  Clerk  of  this  court,  in  the 

penalty  of  $ — ■ —   ( dollars),  conditioned  to  pay  all  the 

costs  and  damages  that  may  be  sustained  by  any  one  by  reason 
of  the  suspension  of  this  decree  should  no  appeal  and  superse- 
deas be  allowed  thereto  by  the  Supreme  Court  of  Appeals  of 
this  State  within  the  time  aforesaid. 

The  defendants  moved  the  court  to  exclude  the  deposition 

of  A S ,  which  the  court  refused  to  do,  but  declined  to 

consider  so  much  of  it,  as  relates  to  communications  had  be- 
tween her  and  her  husband,  J J W .^"^ 


Ko.  425. 

§1245.     For  the  construction  of  a  will. 

(After  the  style  of  the  cause.) 
This  day  came  the  plaintiffs,  by  their  counsel,  and  filed  their 
bill;  and  the  defendants  appeared,  by  counsel,  and  filed  their 
answers ;  to  which  the  plaintiffs,  by  counsel,  reply  generally. 

103  This  form  is  taken  from  the 
one  found  in  the  record  of  Dower 
vs.  Seeds,  28  W.  Va.  113. 
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Whereupon,  this  cause  being  docketed  by  consent  of  parties,  by 
counsel,  the  same  came  on  to  be  heard  by  like  consent,  on  the 
bill,  answers,  with  replications  and  exliibits  filed,  and  was  ar- 
gued by  counsel.  On  consideration  whereof,  the  court  is  of 
opinion,  and  doth  adjudge  and  decree,  that  according  to  the 

true  construction  of  the  will  of  J D M ,  deceased, 

the  trustees  thereby  contemplated  for  the  benefit  of  his  grand- 
daughters, have  power  from  time  to  time,  to  change  the  invest- 
ment of  the  trust  subject,  that  the  sum  mentioned  in  the  bill, 

of dollars,  with  legal  interest  thereon,  from  the day 

of  ,  19 ,  is  a  part  of •  that  trust  subject;  if  the  com- 
plainants, J B M and  D M ,  had  been 

duly  appointed  trustees,  for  the  benefit  of  J — '- —  M ,  as 

well  as  the  other  granddaughters  of  the  testator,  they  might 
lawfully  require  payment  of  the  same  from  the  defendant,  and 
he  would  not  be  bound  to  supervise  their  acts  or  see  to  the  ap- 
plication of  the  trust  fund,  or  incur  any  danger  from  such  pay- 
ment, other  than  that  (if  any)  which  may  arise  from  the  acci- 
dent of  the  loss  of  the  bond.  Wherefore,  the  court  doth  ad- 
judge, order  and  decree,  as  follows : 

First     That   the-  said    J B M and   D ■ 

M ,  be,  and  they  are,  hereby  appointed  joint  trustees  for 

the  said  S M ,  jointly  with  the  other  granddaughters  of 

the  said  J D M ,  deceased,  imder  his  will,  and 

that  they  be,  and  are,  hereby  invested  with  all  the  power,  au- 
thority and  discretion  which  the  said  will  would  have  conferred 
on  them,  had  they  been  expressly  named  as  trustees  in  the  said 
will ;  and  that  all  their  actings  and  doings,  assuming  to  act  as 
trustees  for  the  said  S M —  jointly  with  the  other  grand- 
daughters aforesaid,  so  far  as  the  same  have  been  within  the  lim- 
its of  their  authority  as  such  trustees,  for  such  other  grand- 
daughters, do  stand  approved  and  confirmed  in  the  same  man- 
ner, and  to  the  same  extent  as  if  they  had  been  previously  ap- 
pointed trustees  for  the  said  S M ,  by  a  court  of  com- 
petent jurisdiction,  and  in  a  proceeding  to  ,which  she  was  a 
party;  and  that  the  said  trustees  be,  and  they  are,  hereby  re- 
quired, before  proceeding  to  execute  said  trust,  to  enter  into 
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bond,  in  the  Clerk's  office  of  this  court,  with  good  and  sufficient 

security,  in  the  penalty  of  dollars,  conditioned  for  the 

faithful  performance  of  their  duties  as  such  trustees,  for  all 
the  said  granddaughters  of  the  said  J D M ,  de- 
ceased. 

Second. — That  the  defendant,  C E ,  do  pay  unto 

the hank,  to  the  credit  of  this  cause,  subject  to  the  order 

of  this  court,  the  said  sum  of dollars,  with  legal  interest 

thereon  from  the   said  day  of  ,    1900,   until  such 

payment. 

Third. — That  the  complainant,  D M ,  and  the  de- 
fendant, H W M ,  do  execute  a  deed  of  release, 

referring  to  this  decree,  and  releasing  and  re-conveying  unto 

the  said  defendant,  C R ,  the  property  conveyed  by 

the  deed  made  the day  of ,  19 ,  and  admitted  to 

record  in  the  Clerk's,  office  of County  Court,  on  the  • 

day  of ,  19 ,  between  the  said  C E and  M 

S — — ,  his  wife,  of  the  first  part,  D M and  H 

W M ,  of  the  second  part,  and  J D M , 

of  the  third  part,  and  acknowledge  said  deed,  so  that  it  may 
be  duly  admitted  to  record ;  and  when  said  deed  shall  be  deliv- 
ered to  the  said  R ,  or  to  the  Clerk  of  this  court  for  him, 

and  the  fact  of  such  delivery  certified,  by  whichever  of  them 
shall  receive  the  same  upon  an  official  copy  of  this  decree,  that 
then  the  said  J B M and  D M ,  as  trus- 
tees for  the  granddaughters  of  the  said  J D M , 

deceased,  be,  and  they  are  hereby  authorized  to  check  on  the 
— — ^bank,  on  an  attested  copy  of  this  decree,  for  the  money 
above  directed  to  be  deposited  therein  to  the  credit  of  this 
cause. 

Fourth. — That  the  parties  respectively  have  leave  to  apply 
hereafter  to  this  court  for  any  other  or  further  order  that  may 
be  necessary  to  carry  out  and  fulfil  the  foregoing  decree,  and 
that  the  said  parties  who  are  adults  respectively  pay  their  own 
costs  of  this  suit.^"* 

101  The  above  form  ia  taken  from  Matthews'  Forms,  239-241. 
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No.  426. 
§1246.     Notice  of  lis  pendens. 


A B- 


vs. 
-D- 


Tn  Chancery. 


Pending  in  the  Circuit  Court  of  the  County  of  and 

State  of . 

The  object  of  the  above  entitled  siiit  is  to  obtain  a  decreq 
against  the  said  C D in  favor  of  the  said  A 
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B — ■ —  upon  a  certain  note  held  by  the  said  A — —  B — — 


against  the  said  C D and  to  attach  and  sell  the  follow- 
ing real  estate  in  order  to  pay  off  and  discharge  said  decree; 

which  real  estate  is  located  on  or  near  the  waters  of in 

the  District  of and  the  County  and  State  aforesaid  and 

contains  about,  as  nearly  as  can  be  ascertained,  acres  of 

land. 

The  name  of  the  party  or  person  whose  estate  in  said  land  is 

intended  to  be  affected  by  the  foregoing  suit  is  C D 

A B , 


This day  of ,  19- 


By  Counsel. 


ISTo.  427. 

§1247.     Exceptions  to  delivery  bond  taken  by  the  officer  levying 
an  attachment. 

(After  the  style  of  the  suit  and  the  court  i-i  which  it  is  pend- 
ing.) 

Exceptions  of  the  plaintiff  made  to  the  bond  taken  by  the  of- 
ficer levying  the  attachment  in  this  suit. 

The  plaintiff  in  the  above  entitled  cause  hereby  excepts  to 
the  bond  taken  in  this  cause  for  the  return  of  the  property  to 

the  defendant,  bearing  date  day  of  ,  19 ,  and 

which  was  returned  by  the  officer  to  the  Clerk  of  the  Circuit 
Court  of County  and  State  of ,  for  the  following  rea- 
sons and  upon  the  following  grounds : 

First.  Because  (here  set  forth  the  reasons  and  grounds  of 
the  exceptions.) 

Second.  Because  (here  set  forth  the  further  reasons  and 
grounds  of  the  exceptions.) 

Third.  Because  (here  set  forth  the  other  reasons  if  any,  and 
continue  in  this  way  until  all  the  grounds  for  exceptions  to  the 
bond  are  set  forth.) 

1  The  foregoing  ia  taken  from  the 
Statutes  of  W.  Va.  Code,  Ch.  139, 
sec.    13. 
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The  plaintiff  therefore  and  for  the  reasons  above  given, 
hereby  excepts  to  the  said  bond  and  prays  that  his  said  excep- 
tions may  be  sustained,  and  that  the  said  officer  be  ruled  to  file 
a  good  bond  with  suflicient  security  to  be  approved  by  this  court, 
on  or  before  a  day  certain  to  be  prescribed  by  this  court. 

A B , 

C J L — — ,  By  Counsel. 

Solicitor  for  the  Plaintiff.^ 


No.  428. 

§1248.     Notice  of  motion  under  Virginia  statutes  to  quash  an  at- 
tachment in  vacation. 


A B- 

vs. 
C D- 


NOTICE. 
In  Chancery. 


Pending  in  the  Circuit  Court  in  the  County  of ,  State 

of . 

The  plaintiff  in  the  above  entitled  cause  is  hereby  notified, 
that  the  undersigned  defendant  therein  will  move  the  Hon- 
orable J S D ,  Judge  of  the  said  court  in  the  va- 
cation thereof  at  his  chambers  at  —. ,  in  the  County  and  State 

aforesaid  on  the  day  of  ,  19 — — ■,  to  quash  the  at- 
tachment issued  in  the  above  entitled  cause  and  levied  upon 
the  property  of  the  said  defendant  as  shown  by  the  return  on 
said  attachment;  that  he  will  ask  the  said  Judge  to  hear  testi- 
mony to  be  then  and  there  introduced  and  otherwise  show  that 
said  attachmeni 
sufficient  cause. 


said  attachment  was  issued  on  false  suggestions  and  without 


D- 


E K .  L ,  By  Counsel. 

Solicitor  for  the  Defendant. 

2  The    foregoing    form    is    predi-       see.    11,    and   Va.    Code,    1887,    sec. 
cated    upon    the    provisions    of   the      2973. 
Statutes  of  W.  Va.  Code,  Ch.  106, 
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No.  429. 

§1249.  Affidavit  to  require  plaintiff  to  elect  whether  she  will 
proceed  at  law  or  in  equity  in  one  of  two  suits  for  the 
same  cause,  one  pending  in  equity,  the  other  at  law. 

State  of , 

County  of ,  ss: 

Mrs.  F.  E.  N 1 

vs.  |-  In  Chancery. 

I.  V.  N and  others,       ! 

Pending  in  the   Circuit  Court   of  County,   State  of 


Before   the   undersigned   authority  this   day  personally   aji- 

peared  I.  V.  IST ,  who,  after  being  by  me  first  duly  sworn, 

says  that  he  is  the  I.  V.  IST ,  one  of  the  defendants  mentioned 

in  the  plaintiff's  bill  filed  in  the  above  entitled  cause ;  and  that 
the  object  of  the  above  entitled  suit  is  to  obtain  a  decree  of 
payment  of  two  notes  under  seal,  as  in  said  bill  mentioned  and 
described. 

This  affiant  further  says  that  the  said  chancery  suit  against 

this  defendant,  as  above  stated,  was  brought  on  the  day 

of ,  19 ,  and  is  still  pending  in  the  said  Circuit  Court 

undetermined. 

This   affiant   further   says   that  on  the  day  of  , 

19 ,  the  said  Mrs.   F.   E.   IST— — ,  the  same  Mrs.  F.  E. 

]Sr ,  named  as  plaintiff  in  the  said  suit  in  chancery,  brought 

her  action  at  law  against  this  defendant  upon  the  same  notes 
under  seal  as  those  upon  which  the  said  chancery  suit  above 
named  is  brought ;  that  one  of  said  notes  is  in  the  principal 

sum  of  $ — ■ — ,  and  bears  date  ^^,  ,  and  the  other  of 

said  notes  is  in  the  principal  sum  of  $ ,  bearing  date , 

■ ,  and  each  of  which  is  signed  by  this  affiant  as  the  maker 


thereof;  and  that  the  said  action  at  law  brought  as  aforesaid 

on  the day  of ,  19 ,  is  still  pending  in  this  court 

and  undetermined. 

Affiant  further  says  that  he  is  advised,  and  so  states,  that 
the  plaintiff,  Mrs.  F.  E.   IST ,   cannot  proceed  in.  separate 
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suits  for  the  same  cause  of  action  in  a  court  of  equity,  and  es- 
pecially can  she  not  proceed  for  the  same  cause  in  a  court  of 
law  and  in  a  court  of  equity  at  one  and  the  same  time,  upon 
one  and  the  same  cause  of  action,  as  she  is  seeking  to  do  here 
in  the  said  Circuit  Court  against  this  affiant  as  the  sole  defend- 
ant in  the  law  suit,  and  as  the  principal  defendant  in  the  said 
chancery  suit. 

Affiant  therefore  asks  that  a  rule  be  awarded  returnable  with- 
in a  reasonable  time  to  be  prescribed  by  the  said  court,  and 

served  upon  the  said  plaintiff,  Mrs.  F.  E.   X ,  who  is  a 

non-resident  of  this  State,  in  the  manner  provided  by  law,  to 
'  show  cause,  if  any  she  can,  why  she  should  not  be  required  to 
elect  whether  she  will  prosecute  and  proceed  to  a  final  determi- 
nation in  the  said  chancery  suit  or  in  the  said  action  at  law,  at 
her  option,  and  that  she  be  required  to  make  such  election  be- 
fore this  defendant  shall  be  put  to  the  cost  and  inconvenience-  of 
making  defense  or  pleading  to  both  or  either  of  said  suits. 


Taken,  sworn  to  and  subscribed  before  me,  this  the day 

of ,  19 . 


Notary  Public' 


No.  430. 


§1250.  Order  presenting  affidavit  and  making  motion  to  require 
plaintiff  to  elect  whether  she  will  proceed  at  law  or 
in  equity  in  one  of  two  suits  for  the  same  cause,  oae 
pending-  in  equity,  the  other  at  law. 


Mrs.  F.  E.  N 

vs. 
I.  V.  N and  others. 


-  In  Chancerv. 


This  day  the  defendant,  I.  V.  N ,  presented  to  the  court 

his  affidavit  setting  forth  the  pendency  of  an  action  at  law  in 

3  This  form  is  based  upon  the 
case  of  Williamsen  vs.  Paxton,  18 
Gratt.  475. 
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this  court  by  the  said.  Mrs.  F.  E.  IST against  him,  the  said 

I.  V.  ISr ,  as  the  sole  defendant  therein,  upon  two  notes  un- 
der seal,  one  in  the  principal  sum  of  $ ,  bearing  date 

,     and    the     other     in    the^  principal    sum     of     $ ; 

bearing  date  - — ■ — ,  ,  and  being  the  same  identical  notes 

upon  which  the  said  chancery  suit  is  brought,  and  for  which  a 
decree  is  sought  to  be  obtained  in  the  said  chancery  cause  against 

the  said  I.  V.  IST ;  and  thereupon  the  said  I.  V.  N , 

moved  the  court  for  a  rule  against  the  said  Mrs.  F.  E.  Jf • 

to  be  served  on  her,  returnable  at  a  time  to  be  prescribed  by 
the  court,  requiring  her  to  show  cause,  if  any  she  can,  why  she 
should  not  be  required  to  elect  as  to  which  one  of  the  said 
suits,  whether  the  action  at  law,  or  this  suit,  she  will  prosecute, 
and  in  which  she  will  proceed  further.* 


No.  431. 
§1251.     Of  verdict  on  intervention  in  attachment. 

(After  the  style  of  the  suit.) 

This  cause  came  on  again  this  day  to  be  heard  upon  the  pa- 
pers formerly  read  herein ;  upon  the  former  orders  and  decrees 
made  and  entered  therein;  upon  the  issue  heretofore  directed 
in  this  cause  to  be  tried  by  a  jury  at  the  bar  of  the  court  and 
upon  the  verdict  of  the  jury  this  day  returned  therein,  in  the 
words  and  figures  following:  "  We,  the  jury,  find  that  the  peti- 
tioner, P JI S ,  has  no  lien  upon  the  property,  or 

any  of  it,  Jevied  upon  by  the  Sheriff  of  H County  an  the 

attachment  sued  out  by  W H S in  this  cause, 

against  the  estate  of  R L D .* 

*  See  note  to  sec.  1249.  from  the  case  of  Starke  vs.  Scott, 

B  The    foregoing    form    is    taken       78  Va.  at  p.  183. 
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No.  432. 

§1252.     Bill  by  committee  of  lunatic  to  sell  lands  of  tte  latter, 
setting  out  specific  bids  made  for  the  same. 

(After  the  caption  and  commencement.) 

I.  That  your  orator  was,  on  the day  of ,  19 , 

duly  appointed,  and  on  that  day  duly  qualified,  as  the  commit- 
tee of  A E G ,  who  has  been,  since  18 ,  and 

still  is,  insane,  and  confined  in  the hospital  for  the  in- 
sane ;  that  C L G ,  a  sister  of  the  said  lunatic,  was 

first  appointed  her  committee,  and  thereafter  died ;  whereupon 
another  sister,  A M G ,  qualified  as  her  commit- 
tee, who  also  thereafter  died,  when  your  orator  was  thereafter 
appointed,  as  above  stated. 

II.  That  one  A B departed  this  life  in  the  year 

;  leaving  a  will,  a  copy  of  which  is  filed  herewith,  marked 

"  Exhibit  A,"  and  made  part  hereof,  whereby  she,  said  testa- 
trix, devised  the  residuum  of  her  estate  to  her  four  nieces,  of 

whom  said  A E. G is  one,  as  follows :     (Here  set 

out  the  clause  referred  to,  in  said  will.) 

III.  That  by  the  said  will  the  said  A B devised 

to  the  said  A E G the  following  parcels  of  land, 

situate  in  R ,  in  the  State  of  ,  described  as  follows : 

(Here  set  out  a  brief  description  of  the  various  parcels  of  land.) 

IV.  That  the  said  lunatic  has  three  sisters,  C J. , 

A M and  E C G ,  who  undertook  to 

convey  away  the  said  several  parcels  of  land,  and  the  same  have 
been  conveyed  by  regTilar  chain  of  conveyances  by  them,  and 
are  now  in  the  possession  of  the  following  persons :  Lot  Xo.  1, 

of  W—  H—  P-.— ;  Lot  No.  2,  of  E D T 

M ;  Lot  No.  3,  of  the  E^— ,  F &  P &  E 

&  P E E C Company ;  Lot  No.  4,  of  W 

H P ;  and  Lot  No.  5,  of  L L -. 

V.  That  the  foregoing  is  all  of  the  property  of  every  kind 
and  character  whatsoever,  belonging  to  the  said  lunatic. 

"VI.     That  the  said  W H P is  willing  to  pur- 
chase the  entire  interest  of  the  said  lunatic  in  and  to  said  Lot 
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No.  1,  and  pay  therefor  tiie  price  of dollars,  the  same  to  be 

in  full  satisfaction  of  all  claims  for  past  rents  and  profits,  or 

otherwise ;  that  the  said  E D T M is  willing 

to  purchase  all  of  the  interest  of  the  said  lunatic  in  Lot  No.  2,  at 

the  price  of  dollars;  that  the  said  E ,  Y and 

P &  E &  P K K C Company  is 

willing  to  purchase  all  the  .interest  of  the  said  lunatic  in  Lot 

No.  3  at  the  price  of dollars ;  that  the  said  W H ■ 

P is  willing  to  purchase  all  the  interest  of  the  said  lu- 
natic in  Lot  No.  4,  at  the  price  of dollars;  and  that  the 

said  L — ■ —  L is  willing  to  purchase  all  the  interest  of 

said  lunatic  in  Lot.  No.  5,  at  the  price  of  dollars  ;•  but 

that  the  said  several  purchasers  are  only  willing  to  purchase 
said  interest  of  said  lunatic  in  case  they  can  obtain  a  good  and 
perfect  title  to  said  land  and  premises,  which  they  are  advised 
can  be  done  by  suit  of  this  character. 

VII.  That  a  sale  of  said  lands  and  premises  belonging  to 
said  lunatic  would  promote  her  interests  at  the  prices  and  to 
the  persons  above  named,  for  the  following  reasons :  (Here  set 
forth  the  facts  showing  it  to  he  to  the  interest  of  said  lunatic  to 
sell  the  said  land). 

VIII.  That  the  rights  of  no  person  would  be  violated  by  a 
sale  of  said  real  estate ;  that  O — —  G ,  one  of  the  defend- 
ants hereto,  is  the  only  heir  of  the  said  lunatic  in  the  event  of 

the  death  of  the  said  lunatic,  he,  the  said  O G ,  her 

surviving.^ 

IX.  That  the  said  parties  propose  to  purchase  the  said  land, 
as  to  the  payment  of  the  purchase  money,  upon  the  following 
terms:  (Here  set  forth  the  terms  of  purchase  proposed  as  to 
each  parcel  of  land,  made  hy  the  respective  purchasers. ) 

Your  orator  therefore  prays  that  a  guardian  ad  litem  be  ap- 
pointed for  the  said  lunatic ;  that  the  said  guardian  ad  litem,  be 

6  The   above   form   is  taken  from  ute  of  Virginia.     In  West  Virginia 

Palmer    vs.   Garland,    81   Va.    444.  it   is   only   necessary  to    allege   the 

The  allegation  that  0 G is  names  of  the   persons  interested  in 

the    only   heir    of   the    said   A the  sale  of  the  estate  of  persons  un- 

R G in  ease  of  the  death  der  disability.     Code   (W,  Va.)    Ch. 

of  the  latter,  is  adapted  to  the  Stat-  83,  see.  2. 
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required  to  answer  this  bill  upon  oath,  and  that  the  said  luna- 
tic may  likewise  be  required  to  answer  by  her  guardian  ad  litem, 
each  of  said  answers  to  be  duly  verified;  that  said  property 
may  be  sold  to  the  parties  above  named  upon  the  terms  men- 
tioned herein;  and  grant  unto  your  orator  such  other,  further 
and  general  relief  as  to  equity  may  seem  meet,  and  the  nature 
of  the  ease  may  require. 


W- 


H- 


— ,  Committee  of 

K G— -, 

By  Counsel.' 


c- 


E- 


Solicitor. 


No.  433. 
§1253.     Decree  in  divorce  suit  restoring  plaintiff  to  maiden  name. 

(After  the  style  of  the  suit,  and  then  as  in  No.  389  to  the  f, 
paragraph  and  proceed  as  follows:) 

And  it  appearing  to  the  court  that  the  maiden  name  of  the 

said  A- B was  A L ,   and  the  said  A 

B — ■ —  desiring  it,  upon  her  motion  it  is  adjudged,  ordered  and 
decreed  that  she,  the  said  A B ,  be,  and  she  is,  hereby 


'  It  will  be  observed  that  the 
above  form  sets  out  certain  specific 
bids  made  by  particular  persons  for 
specific  parcels  of  the  property  of 
the  lunatic.  In  the  case  of  Palmer 
vs.  Garland,  supra,  the  court  re- 
ferred the  cause  to  a  commissioner 
to  ascertain  and  report  whether  it 
would  be  to  the  interest  of  the  lu- 
natic to  confirm  the  offers  of  pur- 
chase set  forth  in  the  bill,  at  the 
prices  therein  named,  and  the  terms 
set  forth  therein.  The  commissioner 
took  the  account  in  the  usual  way, 
after  notice  and  a  hearing  of  the 
parties,  and  reported  that  it  would 


be  to  the  interest  of  the  lunatic  to 
make  and  confirm  the  proposed 
sales  to  the  persons,  at  the  prices, 
and  upon  the  terms  alleged  in  the 
bill,  and  that  the  rights  of  no  per- 
son or  persons  would  be  violated 
thereby.  The  court  entered  a  proper 
decree  in  the  case,  confirming  the 
report,  and  directing  the  sales  trans- 
ferring the  title  to  the  property, 
and  making  all  other  necessary  pro- 
visions for  the  investment  of  the 
proceeds  of  sale.  Tlie  decree  of  the 
court  was  confirmed  on  appeal  by 
the  Supreme  Court  of  Appeals  of 
the  State. 
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restored  to  her  maiden  name  of  A L ,  by  which  she 

shall  he  hereafter  called  and  known. 

(Conclude  by  giving  a  judgment  for  costs  in  favor  of  the 
plaintiff.) 


No.  434. 

§1254.     Decree  against  personal  representative  of  the  estate  of 
a  decedent. 

(After  the  style  of  the  cause  and  the  proper  recitals,  proceed 
as  follows:) 

Upon  consideration  of  all  which  the  court  is  of  opinion  that 
the  plaintiff  is  entitled  to  the  relief  prayed  for  in  his  bill  against 

E F ,  the  administrator  of  C D ,  deceased. 

It  is  therefore  adjudged,   ordered  and   decreed  that  the   said 

A B ,  do  recover  of  and  from  the  said  E — —  E , 

administrator  of  C D ,  deceased,  to  be  paid  out  of  the 

personal  estate  of  said  decedent,  which  shall  or  has  come  to  the 

hands  of  the  said  E F ,  administrator  of  C — —  D , 

deceased,  the  sum  of  dollars,  with  legal  interest  thereon 

from  this  day  until  paid,  and  the  costs  of  this  suit. 

(Here  add  any  other  or  further  provisions  to  the  decree  that 
the  nature  of  the  case  may  warrant  or  the  pleadings  and  papers 
in  the  cause  may  require.)^ 


No.  435. 

§1255.     Decree  directing  issue  to  determine  question  of  fraud  and 
mental  incapacity. 

(After  the  style  of  the  suit  and  the  proper  recital  proceed  as 
follows:) 

Upon  consideration  whereof  it  is  adjudged,  ordered  and  de- 

8  This  form  is  based  upon  the  pro-      ginia,  Code  Ch.  131,  sec.  20,  and  of 
visions  of  the  Statute  of  West  Vir-      Virginia  Code,  1887,  sec.  2677. 
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creed  that  the  following  issues  be  and  they  are  hereby  directed 
to  be  tried  by  a  jury  at  the  bar  of  this  court,  namely : 

(1)  Whether  the  deed  bearing  date  on  the  day  of 

signed  and  delivered  by  A B to  C D 

was  obtained  by  the  defendants  (name  them),  the  grantees  by 
fraud  or  undue  induence. 

(2)  Whether  or  not,  at  the  time  said  deed  was  executed, 
the  grantor  was  incapable,  by  reason  of  disease,  old  age,  or 
other  cause,  of  clearly  understanding  its  purport  and  object. 

And  it  is  further  adjudged,  ordered  and  decreed  that  upon 
the  trial  of  said  issue,  the  said  plaintiffs  in  this  suit  shall  be 
the  plaintiffs  therein  with  the  right  to  open  and  conclude  the 
trial  thereof;  and  that  the  defendants  in  this  suit  shall  be  the 
defendants  upon  the  trial  of  said  issues.'' 


'No.  436. 

§1256.     Order  dismissing  bill  for  plaintiff's  failure  to  give  secur- 
ity for  costs. 

(After  the  style  of  the  suit.) 
This  cause  came  on  this  day  to  be  heard  upon  the  suggestion 
on  the  record  of  this  court,  at  a  former  term  hereof,  by  the 
defendants,  of  the  non-residence  of  the  plaintiffs,  and  upon 
the  proof  filed  on  behalf  of  the  plaintiff,  Adda  Cannon,  as  to 
her  residence  in  the  State  as  well  as  the  affidavits  filed  as  proof 
by  the  defendants,  as  to  her  non-residence.  Upon  considera- 
tion whereof  the  court  is  of  opinion  that  the  preponderance  of 
proof  is  that  the  said  Adda  Cannon  is  a  non-resident  of  the 
State,  and  that  she  is  not  a  resident  of  the  said  State.  And 
it  not  being  proved  in  any  way  that  any  of  the  plaintiffs  in 
this  cause  are  residents  of  the  State  of  West  Virginia,  and  the 
plaintiffs  not  having  given  security  for  costs,  as  reqtiired  by  law, 
either  before  this  court  or  the  Clerk  thereof,  within  sixty  days 

»  The  foregoing  form  is  taken  from 
the  ease  of  Fishburn  vs.  Iferguson, 
84  Va.,  87,  4  S.  E.  Rep.  575. 
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from  the  time  of  the  said  suggestion  upon  the  records  of  this 
court,  nor  upon  any  day  of  this  term,  and  the  last  day  of  this 
term  of  this  court  having  arrived,  it  is  adjudged,  ordered  and 
decreed  that  this  suit  he  and  the  same  is  hereby  dismissed,  but 
without  prejudice  to  the  rights  of  the  plaintiffs  to  institute 
another  suit  for  the  same  cause  of  action.  It  is  further  ad- 
judged, ordered  and  decreed  that  the  defendants  recover  of  the 
plaintiffs  their  costs  about  their  suit  in  this  behalf  expended.^" 


No.  437. 

§1257.    Order  for  leave  to  file  a  bill  of  review. 

(After  the  style  of  the  cause.) 
This  cause  came  on  this  day  to  be  heard  upon  the  petition  of 

C D ,  the  defendant,  praying  for  leave  to. file  a  bill  of 

review  therein,  and  counsel  for  the  respective  parties  having 
been  heard,  and  the  court  being  fully  advised  in  the  premises, 

doth  hereby  adjudge,   order  and   decree  that  the  said  C 

D — ■ —  be  at  liberty  to  file  a  bill  of  review,  touching  the  sev- 
eral matters  in  said  petition  mentioned  and  for  relief  in  the 
premises  as  he  may  be  advised.^^ 


No.  438. 
§1258.    Caption  for  decree  or  order,  with  title  of  cause. 

At  a  term  of  the  Circuit  Court"   held  in  and  for  the  County 

of ,  in  the  State  of ,  at  the  court  house  thereof,  on  the 

day  of  • ,  19 — . 

10  The    foregoing    form    is    taken  n  See  Puterbaugh,  Ch.  PI.  and  Pr. 

from  the  one  used  in  Dean  vs.  Can-        (3rd~ed.)    317. 
non,  37  W.  Va.  123,  16  S.  E.  Rep. 
444. 
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Present :  The  Honorable  J- L K ,  Judge  of  the 

said  court.* 
A B 


vs.  !■  In  Chancery. 

-  D . 


This  cause  came  on  this  day,  etc^ 


No.  439. 

§1259.    General  form  of  an  order. 

(After  the  style  of  the  cause.) 
This  cause  came  on  this  day  to  be  heard  upon  the  motion 
of  the  plaintiff,  (or  defendant)  for,  etc.,  (here  insert  the  na- 
ture of  the  cause,  and  let  the  recital  agree  with  the  facts),  the 
bill  of  complaint  therein ;  the  answer  of  the  defendant  therein ; 
the  replication  of  the  complainant  to  said  answer ;  the  deposi- 
tions taken  and  filed  in  the  cause ;  and  upon  the  argument  of 
counsel  for  the  respective  parties  therein.  Upon  consideration 
whereof,  it  is  adjudged,  ordered  and  decreed  (here  insert  the 
order.  )^^ 


ISTo.  440. 

§1260.     General  form  of  a  decree. 

(After  the  style  of  the  cause.) 
This  cause  came  on  this  day  to  be  heard  upon  the  bill  of  com- 
plaint filed  therein ;  the  answer  of  the  defendant  thereto ;  the 
replication  of  the  plaintiff  to  said  answer ;  upon  the  deposi- 

12  The  above  form  is  the  one  gen-  After  the  first  day  the  words  "  oon- 

erally  used  in  the  entry  of  all  de-  tinUed  and  "  immediately  after  the 

crees    in     chancery.      The    heading  °   are  often  inserted, 
down  to   the    *    is   made   each    day  i3  The     foregoing    form     is     sub- 

and  the  various  orders  are  inserted  stantially   taken   from    Puterbaugh, 

thereafter  until  all  the  decrees  tliat  Gh.,  PI.  and  Pr.   (3rd  ed.)   256. 
are    rend^ed     have     been     entered. 
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tiona  taken  and  filed  therein ;  and  was  argued  by  counsel.  Upon 
consideration  of  all  -whicli  it  is  hereby  adjudged,  ordered  and 
decreed,  that  (here  insert  the  decree.)^* 


1^0.  441. 
§1261.     The  recitals  of  a  decree. 

This  cause  came  on  this  day  to  be  heard  upon  the  bill  of  com- 
plaint and  its  exhibits;  the  answer  thereto,  and  the  general 
replication  to  said  answer;  the  depositions  taken  and  filed  in 
the  cause  on  behalf  of  both  plaintiff  and  defendant ;  and  upon 
argument  of  counsel  for  the  respective  parties.  Upon  consid- 
eration whereof,  etc^^ 


ISTo.  442. 

§1262.    Order  for  revival  of  suit. 

(After  the  style  of  the  cause.) 
This  cause  came  on  this  day  to  be  heard,  and  it  appearing  to 
the  court  that  on  the day  of ,  19 ,  the  complain- 
ant exhibited  his  bill  in  this  court,  against  C D and 

E D ,  his  wife,  to  be  relieved  touching  the  several  mat- 
ters therein  contained ;  that  the  said  C D and  E 

33 appeared  and  put  in  their  answer  to  said  bill,  to  which 

the  complainant  filed  a  replication;   and  that  afterwards,   on 

the  day  of ,  19 ,  the  said  cause  came  on  to  be 

heard  in  this  court,  when  it  was  adjudged,  ordered  and  decreed 
that,  etc.,  (here  set  out  the  decree)  that  before  any  further  pro- 
ceedings were  had  in  said  cause,  the  said  C — ■ — -  D departed 

14  Puterbaugh,    Ch.    PL    and    Pr.      Ch.  PI.  and  Pr.    (3rd  ed.)   253,  and 
(3rd  ed. )    256.  is   the  usual   form   found  in  works 

15  The  above  form  is  constructed      on  chancery  practice,  in  which  forms 
from  one  appearing  in  Puterbaugh's      of  this  character  appear. 
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this  life,  having  first  duly  made  his  will,  therein  appointing  the 
said  E D ,  his  wife,  and  the  said  E F ,  exec- 
utrix and  executor,  who  duly  proved  the  same;  and  that  the 

said  E D has  since  also  departed  this  life,  leaving 

the  defendant,  E F ,  her  surviving,  as  the  sole  per- 
sonal representative  of  the  said  C D ,  deceased;  and 

that  the  said  suit  and  proceedings  abated  by  the  death  of  the 

said  C D ,  that  the  complainant  has  exhibited  his  bill 

of  revival  in  this  court  against  the  defendant,  E F — ■ — ; 

and  that  defendant  having  been  duly  served  with  the  process 
of  summons  of  this  court,  more  than  thirty  days  prior  to  the 
present  .term,  and  he  having  failed  to  appear  and  put  in  his 
answer,   it  is  ordered  that  the  said  suit  and  proceedings   do 

stand  revived  against  the  said  E F ,  and  be  in  the  same 

plight  and  condition  they  were  in  at  the  time  of  the  death  of 
the  said  C D . 


ISTo.  443. 

§1263.     Final  decree  for  dissolution  of  partnership,  and  confirm- 
ing report  made  in  the  canse, 

(After  the  style  of  the  cause.) 
This  cause  having  come  on  to  be  heard  upon  the  bill  of  com- 
plaint herein,  the  answer  of  the  defendant  thereto,  the  replica- 
tion of  the  complainant  to  such  answer,  and  the  report  of  the 
master  in  chancery  of  this  court,  to  whom  this  cause  was  here- 
tofore referred  to  take  the  proofs  of  the  matters  in  issue  in  said 
cause,  and  to  state  an  account  of  the  partnership  dealings  be- 
tween said  parties,  which  said  report  is  hereby  approved  and 
confirmed,  and  having  been  argued  by  counsel  for  the  respective 
parties ;  and  the  court  being  fully  advised  in  the  premises,  and 
on  consideration  thereof,  doth  find :  that  the  allegations  of  said 
bill  are  substantially  true  as  therein  stated ;  and  that  the  equity 
of  this  cause  is  with  the  complainant;  and  that,  etc.  (Here 
insert  any  other  matter  found  hy  the  court)  ;  and  that  upon  the 
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statement  of  the  account  between  the  said  parties,  in  respect  to 
their  partnership  dealings,  that  there  is  now  due  from  the  de- 
fendant to  the  complainant  the  sum  of dollars. 

It  is  therefore  adjudged,  ordered  and  decreed  by  the  court, 
that  the  copartnership  heretofore  existing  between  the  said  par- 
ties be,  and  the  same  is  hereby,  dissolved ;  that  the  defendant 

pay  to  the  complainant  within  days  from  this  date,  the 

said  sum  of dollars,  with  lawful  interest  thereon  from 

this  date  until  paid,  and  also  the  costs  of  this  suit  to  be  taxed 
by  the  Clerk  of  this  court ;  and  in  default  of  such  payment,  that 
execution  issue  therefor.^® 


ISTo.  444. 

§1264.    Order  making  petitioner  party  to  the  suit. 

(After  the  style  of  the  cause.) 

This  day  came  E IT and  presented  his  petition  to 

the  court,  duly  verified,  praying  to  be  made  a  party  to  this 
cause.    And  the  court  having  examined  and  considered  the  said 

petition,  and  it  appearing  to  the  court  that  the  said  E 

F niay  properly  be  made  a  party  thereto,  it  is  therefore 

hereby  adjudged,  ordered  and  decreed  that  the  said  petition  be 

filed  in  the  papers  of  this  cause,  and  that  the  said  E F 

be  made  a  party  thereto,  with  full  liberty  to  take  such  steps 
in  the  cause  as  he  may  be  advised  that  his  interests  require. 
And   it   is   further   adjudged,   ordered   and   decreed  that  the 

plaintiff's  bill  be  so  amended  as  to  show  that  the  said  E • 

E has  been  made  a  party  to  this  cause,   and   properly 

brought  into  the  suit  for  all  purposes  of  the  regular  procedure 
herein,  so  far  as  the  same  may  affect  the  said  E E ." 

le  The  above  form  is  taken  from  Toulmin    vs.    Reid,    14    Beav.'  505 ; 

Puterbaugh's  Ch.  PI.  and  Pr.    (3rd  Stowell  vs.  Cole,  2  Vern.  296;  llor- 

«d. )    414    415.  wood  vs,  Schmedes,  12  Ves.  Jr.  316; 

After  a  decree  for  an  accounting  Stainton   vs.   Carron   Co.,   24  Beav. 

the  plaintiff  may  always  be  ordered  346. 

to  pay  the  sum  found  due  from  him  "  "  The  mere  filing  of  a  petition 

where  the  liability  to  pay  is  mutual,  does  not  operate  propria  vigore  to 

Clarke   vs.   Tipping,   4    Beav.    588;  inake  the  petitioner  a   party.     To 
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No.  445. 

§1265.  Decree  for  partition  and  dower,  and  appointing  commis- 
sioners to  assign  dower  and  make  partition  in  same 
case. 

(After  the  style  of  the  suit  and  the  proper  recitals.) 
Upon  consideration  of  all  which  the  court  doth  adjudge,  order 

and  decree  that  the  said  complainant,  A — —  B ,  widow  of 

the  said  E B ,  deceased,  be  endowed  with  one  full, 

equal  third  part  of  the  lands  and  premises  in  the  bill  and  pro- 
ceedings mentioned  and  described;  that  the  said  complainants, 

B B ,  C B ,  F B ,  G B 

and  H ■  B ,  are  each  entitled  to  one-fifth  part  of  said 

premises  in  fee  simple,  subject  to  said  dower ;  and  the  court 

doth  further  adjudge,  order  and  decree  that  the  said  A 

B — ■ —  do  recover  her  dower  in  the  said  premises,  and  that 
division  and  partition  be  made  of  the  remainder  thereof,  after 

the  assignment  of  said  dower,  between  the  said  B B , 

C B ,  F B ,  a B and  H B , 

in    accordance    with    their    respective    interests    therein ;    that 

B A ,  D C—  and  F E ,  disinterested 

parties,  be,  and  they  are  hereby,  appointed  commissioners  to 
assign  said  dower  and  make  partition  of  said  premises,  being 
first  duly  sworn  for  that  purpose ;  and  that  they  do  go  upon 

said  premises  and  first  set  off,  allot,  and  assign  to  said  A 

B her  dower  in  said  premises  by  metes  and  bounds,   or 

other  proper  description,  according  to  quality  and  quantity  of 
said  premises,  giving  her  the  homestead  or  dwelling  house  on 
the  homestead,  if  she  shall  so  desire  it,  and  may  assign  the 
whole  of  said  dower  in  a  body  or  out  of  two  or  more  of  the 
tracts  in  the  bill  and  proceedings  mentioned  and  described,  in 
such  manner  as  they  may  deem  best  for  all  persons  interested ; 
and,  secondly,  after  assigning  the  widow's  dower  as  aforesaid, 
said  commissioners  are  hereby  directed  and  ordered  to  make 
partition  and  division  of  the  remainder  of  said  premises  be- 

effeet  this  an  order  of  the  court  is  ington  Life  Ins.  Co.  vs.  Maury,  75 
necessary."    The  Piedmont  and  Arl-       Va.  508. 
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tween  the  said  B B ,  C B ,  F B , 


G B and   H B respectively,    assigning  to 

each  one-fifth  part  thereof,  by  metes  and  bounds  or  other  proper 
description,  quality  and  quantity  being  considered,  and  if  nec- 
essary, that  they  employ  a  surveyor  witb  necessary  assistance 
to  aid  them;  and  if  said  commissioners  shall  find  that  said 
premises  are  so  circumstanced  that  dower  cannot  be  assigned, 
and  a  division  and  partition  made  thereof  without  manifest  pre- 
judice to  the  parties  in  interest,  they  will  report  such  fact  to 
the  court,  together  with  their  reasons  for  so  determining;  and 
what  the  said  commissioners  shall  do  under  this  decree  they 
shall  report  to  the  next  term  of  this  court.  All  of  which  is  ad- 
judged, ordered  and  decreed  accordingly.^* 


No.  446. 
§1266.     Of  exceptions  to  a  deposition  as  an  entirety. 


-B- 

vs. 

-  D- 


In  Chancery. 


Pending  in  the  Circuit  Court  of  the  County  of  and 

State  of .* 

Exceptions  of  the  plaintiff,  A B ,  to  the  deposition 

of  R Q ,  taken  and  filed  on  behalf  of  the  defendant  in 

the  above  named  cause. 

The  plaintiff  excepts  to  the  deposition  of  E Q taken 

and  filed  by  the  defendant  in  the  above  entitled  cause  on  the 
day  of ,  19 ,  and,  as  appears  from  the  endorse- 
ment thereon  made,  filed  with  the  Clerk  of  the  said  court  on 
the day  of ,  19 ,  upon  the  following  grounds: 

First.  Because  the  notice  under  which  said  deposition  pur- 
ports to  have  been  taken,  does  not  specify  the  month,  or  day 

18  The  above  form  is  adapted  from 
one  appearing  in  Puterbaugh's  Ch. 
PI.  and  Pr.   (3rd  ed.)   532,  533. 
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of  the  month  upon  which  said  deposition  was  to  be  taken.  (Or 
whatever  the  grounds  may  be.) 

Second.  Because  (if  there  be  further  grounds  of  objection 
to  said  deposition,  here  state  it  and  continue  to  specify  all  other 
objections,  properly  numbering  them,  which  the  plaintiff  de- 
sires to  urge  against  the  said  deposition.) 

The  plaintiff  therefore  excepts  to  the  foregoing  deposition 

of  E Q and  prays  that  the  same  may  not  be  read  and 

considered  upon  the  hearing  of  said  cause. 

A B ; 


By  Counsel. 


S E H- 

Solicitor. 


No.  447. 
§1267.     Of  exceptions  to  certain  parts  of  a  deposition. 

(As  in  No.  Jf-Jf-d  to  the  *)  then  proceed  as  follows : 

Exceptions  of  A B ,  the- above  named  plaintiff,  to 

certain  parts  of  the  deposition  of  E — —  Q taken  and  filed 

in  the  above  named  cause  by  the  defendant. 

The  plaintiff  excepts  to  the  following  portions  or  parts  of 

the  deposition  of  E Q taken  by  the  defendant  in  said 

cause  on  the day  of ,  19 ,  and  filed  in  the  Clerk's 

office  in  said  court,  as  appears  from  the  endorsement  made  on 
said  deposition,  on  the day  of ,  19 : 

First.  To  question  JSTo.  1  and  the  answer  thereto  given  be- 
cause the  question  calls  for  hearsay  evidence  and  the  answer 
contains  the  mere  declaration  of  the  defendant  made  in  the  ab- 
sence of  the  plaintiff.  (Or  whatever  the  ground  of  objection 
may  be,  set  it  out  specifically.) 

Second.  To  question  'So.  5  and  the  answer  thereto  because 
(here  specify  the  grounds  of  objections.) 

Third.  To  so  much  of  the  answer  to  question  ISTo.  15  as 
fhere  set  out  sveciUcallv  the  obiectionable  vart  of  the  answer: 
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and  proceed  in  this  manner  until  all  the  objectionable  parts  of 
the  deposition  are  pointed  out.) 

The  plaintiff  therefore  excepts  to  so  much  and  such  parts  of 
said  deposition  as  are  herein  above  specified,  and  prays  that  his 
exceptions  may  be  sustained ;  and  that  those  parts  of  said  depo- 
sition so  excepted  to,  may  not  be  read  and  considered  by  the 
court  upon  the  hearing  of  the  above  named  cause. 

A B , 


By  Counsel. 


C.  E.  H., 

Solicitor. 


No.  448. 
§1268.     Of  injunction  bond. 

Know  all  men  by  these  Presents:  That  we,  A B 

and  E E ,  are  held  and  firmly  bound  unto  the  State 

of  West  Virginia,  in  the  just  and  full  sum  of  — —  dollars; 
the  payment  whereof  well  and  truly  to  make,  we  bind  ourselves 
jointly  and  severally,  firmly  by  these  Presents. 

Witness  our  hands  and  seals  this  the  day  of  , 

19 . 

The  condition  of  the  above  obligation  is  such,  that  whereas, 

the  above  bound  A B — • — -  hath  obtained  an  injunction 

against  C D in  a  suit  in  equity,  now  pending  in  the 

Circuit  Court  of  the  County  of and  State  aforesaid,  in- 
hibiting* and  restraining  him,  the  said  C D (hei-e  set 

forth  in  a  general  way,  the  acts  enjoined.)     ISTow  therefore  if 

the  said  A B shall  well  and  truly  pay  all  such  costs  as 

shall  be  awarded  against  him  and  also  such  damages  as  shall  be 

incurred  or  sustained  by  the  said  C D by  reason  of 

the  suing  out  of  the  said  injunction,  in  case  the  same  shall  be 
hereafter  dissolved,  then  the  above  obligation  to  be  void,  else 
to  remain  in  full  force  and  effect,  f 

.  [seal.] 

.  [seal.] 
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No.  449. 

§1269.     Of  bond  of  injunction  to  judgment  at  law. 

(As  in  No.  448  to  the  *  then  as  follows:) 
restraining    C D — - —   from    further    proceeding,    or    at- 
tempting to  proceed  further  to  enforce,  the  payment  or  coUec^ 

tion  of  a  certain  judgment  in  favor  of  the  said  C D 

rendered  by  the   Circuit  Court  of  the   County  of  ,   and 

State  aforesaid  on  the  — ■ —  day  of ,  19 ,  against  the 

said  A B — — ,  until  the  further  order  of  the  court ;  now 

therefore,    if   the    above   bound   A B shall   pay  the 

above  named  judgment  and  all  such  costs  as  may  be  awarded 

against  the  said  A B ,  and  also  such  damages  as  shall 

be  incurred  or  sustained  by  the  said  C D ,  by  reason 

of  the  suing  out  of  the  said  injunction,  in  case  the  same  shall 
be  hereafter  dissolved,  then  this  obligation  to  be  void,  else  to 
remain  in  full  force  and  effect.  (Conclude  from  the  f  as  in  No. 
U8.) 


No.  450. 

§1270.     Of  order  removing  cause  to  other  county  because  improp- 
er for  Judge  to  preside  at  the  trial. 

(After  the  style  of  the  cause.) 
This  being  a  cause,  in  the  judgment  of  the  court,  in  which 
the  Judge  of  this  court  is  so  situated  as  to  render  it  improper 
for  him  to  decide  the  same  or  preside  at  the  trial  thereof,  it  is 
therefore  adjudged,  ordered  and  decreed  that  this  cause  be  re- 
moved to  the  County  of to  be  heard  there  and  finally  de- 
termined ;  and  the  Clerk  of  this  court  is  hereby  directed  as  soon 
after  the  adjournment  of  this  court  as  he  may  conveniently  do 
so,  to  transmit  the  original  papers  thereof,  with  copies  of  all 
rules  and  orders  therein  made  and  entered,  and  a  statement  of 
the  costs  incurred  by  each  of  the  parties  thereto,  to  the  Clerk 
of  the  Circuit  Court  of  the  said  County  of .^° 

10  The  foregoinjr  form  is  adapted 
to  the  Statute  of  W.  Va.  Code,  Ch. 
128,  sees.   1,  2. 
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No.  451. 

§1271.  Order  awarding  injunction  restraining  and  inhibiting 
laborers  and  members  of  labor  organizations  from  mo- 
lesting the  plaintiff  in  the  conduct  of  his  business. 

(After  the  style  of  the  cause.) 

This  day  the  M C Company,  a  corporation,  by  its 

counsel,  presented  to  the  undersigned  Judge  of  the  Circuit  Court 

of  County,  in  the  vacation  of  the  court,  its  bill  for  an 

injunction,  duly  verified,  alleging,  among  other  things,  that 
the  defendants  named  in  its  bill  are  about  to  prevent  the  em- 
ployes of  the  plaintiff  from  mining  and  producing  coal  in  and 
from  its  mines,  and  performing  other  labor  in  and  about  its 
mines,  and  that  unless  the  undersigned  Judge  shall  grant  an 
immediate  restraining  order  preventing  them  from  interfering 
with  the  employes  of  the  plaintiff  and  the  conduct  of  the  plain- 
tiff's business,  there  is  great  danger  of  irreparable  injury  and 
damage  to  the  plaintiff,  inasmuch  as  the  defendants  are  insol- 
vent, and  wholly  irresponsible  to  respond  in  damages  obtainable 
in  an  action  at  law. 

Upon  consideration  whereof  an  injunction  is  hereby  award- 
ed, restraining  and  inhibiting  the  defendants,  to-wit :  (naming 
them),  their  confederates,  and  all  others  associated  with  them, 
from  unlawfully  interfering  with  the  plaintiff's  employes  now 
in  its  employment,  at  or  upon  the  plaintiff's  premises,  or  from 
unlawfully  interfering  with  any  person  in  or  upon  its  prem- 
ises, who  may  desire  to  enter  its  employment  hereafter,  by  the 
use  of  threats  of  personal  violence,  or  intimidation,  or  coercion, 
or  by  any  other  means  whatsoever,  calculated  to  intimidate,  ter- 
rorize or  alarm  or  place  in  fear,  any  of  the  employes  of  the 
plaintiff  in  any  manner  whatsoever,  at  or  upon  its  premises. 

And  the  said  defendants  and  all  other  persons  associated  with 
them  are  hereby  enjoined  from  undertaking  by  any  of  the 
means  or  agencies  mentioned  in  the  plaintiff's  bill,  to  go  upon 
the  plaintiff's  land  or  premises  to  induce  or  cause  any  of  the 
employes  of  the  plaintiff,  by  means  of  threats  or  intimidation 
of  any  sort,  to  quit  or  abandon  the  work  in  the  mines  of  the 
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plaintiff  or  its  premises  set  forth  and  described  in  its  bill;  and 
said  defendants  and  their  associates  are  hereby  enjoined  from 
congregating  in,  on  or  about  the  premises  of  the  plaintiff  for 
the  purpose  of  inducing  the  employes  of  the  plaintiff,  by  un- 
lawful means  or  methods,  now  working  in  said  mines,  to  quit 
and  abandon  their  work. 

And  the  said  defendants,  their  confederates  and  associates, 
are  further  restrained  from  conducting  or  leading  any  body 
or  bodies  of  men  up  to  or  upon  the  premises  of  the  plaintiff  in 
the  manner  set  forth  in  the  plaintiff's  bill,  for  the  purpose  of 
inducing  and  causing  the  plaintiff's  employes  to  quit  and  aban- 
don their  work  for  the  plaintiff,  and  from  in  any  manner  in- 
terfering with,  directing  or  controlling  plaintiff's  employes,  or 
from  interfering  in  the  business  of  the  plaintiff  upon  its  land 
or  premises,  as  in  said  plaintiff's  bill  is  set  forth  and  alleged. 

And  the  said  defendants,  their  confederates  and  associates, 
are  hereby  enjoined  from  going  upon  any  part  of  the  plaintiff's 
land  or  premises,  for  the  purpose  of  intimidating,  coercing  or 
endeavoring,  by  any  unlawful  means,  to  procure  and  induce  the 
plaintiff's  employes  to  cease  their  work  in  its  mines  and  upon 
its  premises. 

The  foregoing  injunction  shall  not  take  effect  until  the  plain- 
tiff, or  some  one  for  it  and  on  its  behalf,  shall  enter  into  bond 
with  approved  security  before  the  Clerk  of  said  Cireidt  Court, 

in  the  penalty  of dollars,  conditioned  to  pay  all  costs  and 

damages  which  may  be  incurred  or  sustained  by  the  said  de- 
fendants or  any  of  them  by  reason  of  the  issuance  of  thi?  in- 
junction, should  the  same  be  hereafter  dissolved. 


Judge  of  the  Circuit  Court  of County, 

and  State  of . 

The  Clerk  of  the  Circuit  Court  of  the  County  of ,  and 

State  of ,  will  enter  the  foregoing  as  a  vacation  order,  as  of 

the day  of ,  19 .  , 

Judge.=» 

20  The  above  form  is  based  upon      announced  appearing  in  the  note  to 
the  decisions  and  principles  therein       form  No.  138,  see,  958. 
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No.  452. 

§1272.     Eorm  of  petition  for  an  attachment  for  disobeying  an 
injunction. 

(As  in  No.  1S5  mutatis  mutandis  to  the  *.) 

A.  B.  complains  .against  C.  B.  and  says  that  she  is  the  wife 

of  said  C.  B.  and  on  the day  of ,  19 ,  she  caused 

to  be  filed,  in  the  office  of  the  Clerli  of  said  court  for  said 
county,  her  bill  praying  for  a  divorce  from  said  C.  B.  and 
for  other  relief  for  the  causes  therein  set  forth;  and  upon  her 
motion  a  writ  of  injunction  was  duly  issued  by  said  court  on 

the  — ■ —  day  of ,  19 — ,  enjoining  and  prohibiting  said  C. 

B.  from  imposing  any  restraint  upon  her  personal  liberty  during 
the  pendency  of  said  bill,  and  was  duly  served  upon  said  C.  B. 
on  the day  of ,  19 — . 

Yet  the  said  C  B.  well  knowing  the  premises,  but  wholly  re- 
gardless of  the  said  injunction,  on,  etc.,  at  etc.,  with  force  and 
arms,  made  an  assault  upon  said  A.  B.  and  beat  and  bruised 
her,  and  imprisoned  and  deprived  her  of  her  personal  liberty 

for  the  space  of days,  from  said,  etc.,  to  etc.,  in  contempt 

of  said  injunction,  and  against  the  peace  and  dignity  of  the 
State. 

Wherefore  she  prays  that  said  C.  B.  may  be  held  to  answer 
for  said  contempt  and  that  justice  may  be  done  in  the  premises. 

(Verify  the  above  hy  affidavit.)  A.  B.' 


21 


21  The  above  form  is  taken  from  suit    in   which    the    order    was    ob- 

Fletoher's    Eq.    PI.    and    Pr.,    555,  tained,  or  for  some  reason  stands  in 

which  is  the  form  prescribed  by  the  privity  with  one  who  was  a  party 

rules  of  the  Supreme  Court  of  New  to    the    litigation.     In   cases   where 

Hampshire,  as  stated  by  the  author  an  injunction  has  been  granted  to 

citing  56  N.  H.  620.  enforce  or  maintain   a   merely  pri- 

"  When    an    injunction   has    been  vate  right,   a  proceeding  instituted 

granted,  in  a  suit  between  individ-  to  punish  a  party  for  violating  the 

uals  to  protect  one  of  the  parties  in  order  is  very  generally  regarded  as 

the  enjoyment  of  some  private  right,  a  proceeding  to  redress  a  private  in- 

immunity,  or  franchise,  it  seems  to  jury  in  which  the   public  have  no 

be  the  rule  that  no  one  can  complain  concern,    and    for    that   reason   the 

of  a  violation  of  the  same,  unless  it  prosecutor   or  person  filing  the  in- 

be  some  one  who  has  a  present  in-  formation  must  have  an  interest  in 

terest    in   maintaining    the    injunc-  the  proceedings  differing  from  that 

tion.  or  unless  he  was  a  party  to  the  of  the  general  public;  otherwise  the 
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¥o.  453. 

§1273.    Form  of  order  to  show  why  an  attachment  should  not 
issue  for  disobeying  an  injunction  order. 


B- 


vs. 


D- 


Plaintiff, 


Defendant. 


In  Chancerj. 


And  now,  this  day,  the  petition,  duly  verified,  of  said  A.  B. 
having  been  filed  in  this  court,  in  the  above  entitled  cause,  and 
it  appearing  to  the  court  by  the  said  petition  and  affidavit 
thereto  attached,  that  the  said  C.  D.  has  disobeyed  the  injunc- 
tion order  duly  served  upon  him,  inhibiting  and  restraining 


courts  will  not  entertain  the  infor- 
mation. Hawley  vs.  Bennett,  4 
Paige  163;  Rap.  Contempt  §  127; 
2  High  Inj.  (2  ed.)  §  1449.  The 
cases  show  that  a  party  in  whose 
favor  an  injunction  has  been 
awarded  may  by  express  agreement, 
or  by  his  conduct,  release  the  in- 
junction, or  at  least  waive  his  right 
to  have  the  particular  acts  done  in 
violation  of  the  restraining  order 
adjudged  to  be  a  contempt.  Mills 
vs.  Cobby,  1  Mer.  3;  Barfield  vs. 
Nicholson,  2  Law.  J.  Ch.  90;  Hull 
Ts.  Harris,  45  Conn.  544,  2  High, 
Inj.  (2  ed.)  §  1450.  It  would  seem 
to  follow  that  an  injunction  ob- 
tained to  protect  a  merely  private 
right,  is  so  far  within  the  control 
of  the  party  obtaining  it,  and  is  so 
far  a  matter  of  individual  concern, 
that  only  those  persons  who  have  a. 
present  interest  in  the  right  to  be 
protected  can  be  heard  to  complain 
of  its  violation.  If  a  person  in 
whose  favor  an  injunction  has  been 
granted  complains  of  its  violation, 
a  presumption  should  no  doubt  be 
indulged  that  he  still  has  an  inter- 
est in'  the  subject  matter  to  which 
the  injunction  relates,  without  any 
averment  to  that  effect;  and  if  such 


interest  is  called  in  question  by  the 
respondent,  the  court  ought  not  to 
inquire  very  particularly  as  to  the 
extent  of  the  prosecutor's  interest, 
further  than  to  assure  itself  that 
the  prosecutor  is  not  a  mere  inter- 
meddler.  .  .  .  Nevertheless  it  is 
essential  that  the  person  who  sets 
on  foot  a  prosecution  for  contempt 
should  have  some  present  interest 
in  enforcing  obedience  to  the  order 
which  has  been  violated."  Secor  vs. 
Singleton,  35  Fed.  Rep.  376,  377, 
378.  To  the  same  effect  and  hold- 
ing to  the  same  doctrine  are  the  fol- 
lowing eases:  Hunter  vs.  Phillips, 
56  Ga.  634;  Hackett  vs.  Green,  32 
Ga.  512;  People  vs.  Diedrich,  141 
111.  655 ;  Lattimer  vs.  Barmore,  81 
Mich.  502;  Moore  vs.  Mercer  Wire 
Co.,  (N.  J.  Ch.)   15  Atl.  Rep.  305. 

In  Diedrich  vs.  People,  supra,  the 
court  decides :  "  An  injunction  ob- 
tained to  protect  a  merely  private 
right  is  so  far  within  the  control 
of  the  party  obtaining  it,  and  a 
matter  of  individual  concern,  that 
only  those  persona  who  have  a  pres- 
ent interest  in  the  right  to  be  pro- 
tected, can  institute  contempt  pro- 
ceedings to  punish  its  violation." 
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him  (Here  set  forth  the  matters  injoined,  and  also  state  wherein 
the  defendant  has  not  obeyed  the  injunction  order:)  it  is  there- 
fore ordered  that  the  said  C.  D  be  required  to  be  and  appear 

before  this  court  on  the day  of ,  and  then  and  there 

to  show  cause  why  he  should  not  be  adjudged  to  answer  for 
contempt  to  the  court  in  disobeying  the  lawful  process  of  this 
court  as  above  mentioned  duly  served  upon  him. 

It  is  further  ordered  that  a  duly  attested  copy  of  this  order  be 
forthwith  served  upon  the  said  C.  D."^ 


No.  454. 

§1274.    Form  of  an  answer  to  a  rule  to  show  cause  why  a  party 
should  not  be  attached  for  contempt. 

A B 


vs.  -In  Chancery 

C D ,  E F ,  and  G H . 

Pending  in  the  Circuit  Court  of  the  County  of  ,  in 

State  of . 

And  now  comes  C.  D.,  one  of  the  above  named  respondents, 

in  obedience  to  the  rule  heretofore,  to-wit,  on  the day  of 

,  A.  D.  19 ,  entered  in  said  court,  reqiiiring  this  re- 


spondent and  E.  F.  to  show  cause  why  an  attachment  should  not 
issue  against  them  for  a  contempt  of  said  court,  on  account  of 
the  mattters  and  things  in  a  certain  information  filed  in  said 
court,  in  said  rule  mentioned ;  and  in  answer  to  the  said  rule  this 
respondent  says  that  he  is  the  sole  proprietor  of  the  said  news- 
paper mentioned  in  the  said  information,  called  the  ,  and 

that  the  article   set  forth  in  said  information  was   published 

therein  on  the day  of  — ■ — -,  19 ,  but  this  respondent 

says  that  neither  before  nor  at  the  time  of  the  publication  had 
he  any  knowledge  or  information  relative  to  the  same.    This  re- 

22  This  form  is  based  upon  a  simi-      tially    from    State    vs.    Bourne,    21 
lar  one  appearing  in  Fletcher's  Eq.       Or.    225,   27    Pac.   Rep.    1048. 
PI.  and   Pr.  and  is  taken   substan- 
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spondent  did  not  know  before  said  paper  in  which  the  article 
appeared  was  published,  that  said  article,  or  any  article  upon 
the  subject,  was  written  or  to  be  written,  or  that  any  article 
upon  the  subject  was  to  be  published  and  that  he  neither  ad- 
vised or  counseled,  now  was  he  advised  or  counseled  with  by, 
any  person  whatever,  relative  to  the  publication  of  said  arti- 
cle, or  any  article  upon  the  subject. 

This  respondent  further  says  that  the  first  knowledge  or 
information  he  had  relative  to  said  article  or  its  publication 
was  when  he  read  the  said  article  in  said  paper  after  its  pub- 
lication and  distribution. 

This  respondent  further  says  that  he  is  informed  and  be- 
lieves that  no  disrespect  was  intended  by  said  article  to  said 
court,  or  to  any  judge  thereof,  and  that  a  fair  construction 
thereof  will  not  warrant  an  inference  to  that  effect. 

This  respondent  is  advised  and  believes  that  the  publication 
of  said  article  was  not  designed  and  had  no  tendency  to  im- 
pede, embarrass  or  obstruct  the  administration  of  justice  in 
said  court.  And  this  respondent  does  and  will  insist  that  he  had 
and  still  has  the  right,  through  his  said  paper,  by  himself  or  his 
agents,  to  examine  the  proceedings  of  any  and  every  department 
of  the  government  of  this  State,  and  that  he  is  not  responsible 
for  the  truth  of  such  publications,  nor  for  the  motives  with 
which  they  were  or  are  made,  by  the  summary  process  of  an  at- 
tachment for  contempt,  save  when  such  publications  impede, 
embarrass,  or  obstruct  the  administration  of  justice. 

This  respondent  further  says  that  such  has  been  the  estab- 
lished law  of  this  State  for  over  thirty  years  last  past,  and  that 
said  court  has  no  judicial  power  to  change  the  same. 

This  respondent  takes  this  occasion  to  renew  his  repeated  ex- 
pressions of  confidence  in  the  ability  and  integrity  of  said  court, 
and  of  the  individual  members  of  the  same,  and  as  evidence  of 
the  same  gives  the  following  article,  which  was  published  in  said 

paper,  issued  on  the day  of ,  19 ;  that  is  to  say: 

(Here  insert  the  article.) 

This  respondent  further  says  that,  at  the  time  of  the  publica- 
tion of  said  article  first  mentioned,  there  was  an  intense  excite- 
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ment  in  tlie  community,  and  particularly  in  the  city  of 


on  account  of  the  frequent  murders,  and  the  escape  of  the  per- 
petrators thereof;  and  this  respondent  is  informed  and  believes 
that  the  design  of  said  article  was  to  impress  upon  the  com- 
munity the  importance  of  electing  members  of  the  next  general 
assembly  of  this  State  who  would  remedy  the  defects  in  the 
criminal  law  of  the  State,  by  which  criminals  are  able  to  es- 
cape punishment,  and  not  to  reflect  upon  the  ability  or  integ- 
rity of  said  court,  or  any  member  thereof,  nor  to  impede,  em- 
barrass, or  obstruct  the  administration  of  justice. 

Wherefore,    this    respondent   prays    that   the    said    rule,    as 
against  him,  may  be  discharged. 

A B . 

(Append  the  affidavit  for  the  verification  of  a  pleading. )^^ 


No.  455. 
§1275.     Form  of  order  dismissing  suit  agreed. 


B- 


vs. 
C D- 


In  Chancery. 


This  day  came  the  parties  to  this  cause  by  their  attorneys, 
and  thereupon  the  same  is  hereby  dismissed  "  agreed."  " 


No.  456. 

§1276.     Form  of  an  order  requiring  plaintiff  to  elect  whether  he 
will  proceed  at  law  or  in  equity. 

(After  the  style  of  the  cause.) 
It  appearing  that  the  complainant  prosecutes  the  defendant 
.  both  at  law  and  in  this  court  for  one  and  the  same  matter, 

23  The  above  form  will  be  found  W.  Va.  520,  39  S.  E.  Eep.  199,  it  is 
in  the  case  of  The  People  vs.  Wil-  decided  that  an  order  dismissing  a 
eon,  64  111.  195,  16  Am.  Eep.  528.  ease  agreed  is  a  bar  to  another  suit 

24  In   Pethel   vs.   McCullough,    49  for  the  same  cause  of  action. 
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whereby  he  is  doubly  vexed,  thereupon,  on  motion  of  O.  R., 
solicitor,  for  the  defendant,  it  is  ordered  that  the  complainant, 

within days  after  the  notice  of  this  order,  elect  whether  he 

will  proceed  at  law  in  the  suit  brought  by  him  against  the  de- 
fendant, or  in  this  court,  upon  his  bill,  and  if  he  elects  to  proceed 

at  law,  or,  if  he  neglects  to  file  siich  election  within  the  said ' 

days,  the  bill  in  this  cause  shall  thereupon  stand  dismissed,  with 
costs,  and,  if  he  elects  to  proceed  here,  it  is  then  ordered  that  he 
proceed  no  further  in  the  suit  at  law  without  leave  of  this 
court.^° 


No.  457. 

§1277.  Form  of  instrument  making  election  to  proceed  in  equity 
when  action  at  law  and  suit  in  equity  pending  for 
same  cause. 


A B- 


vs. 
C D- 


In  Chancery. 


Pending  in  the  Circuit  Court  of ■  County  and  State  of 


In  pursuance  of  an  order  of  this  court,  made  in  this  cause, 

and  dated  the  day  of  — — ,  19 — ,  the  complainant  doth 

hereby  make  his  election  to  proceed  in  this  court. 

C.  R, 

Dated, Solicitor  for  Complainant.' 


26 


ISTo.  458. 

§1278.     Short  form  of  decree  on  an  issue  out  of  chancery  entered 
upon  the  verdict  of  the  jury. 

(After  the  title  of  the  cause.) 
This  cause  came  on  this  day  to  be  further  heard  upon  the  bill< 

=r'  See  1  Hofraan,  Ch.  Pr.  Ixxxvii,  26  The  above  form  is  taken  from 

cited  in  Fletcher  Eq.  PI.  &  Pr.  392 .       Fletcher's  Eq.  PI.  and  Pr.  292. 

See  also  ante  §  1249 ;  Williamson  vs. 
Paxton,  18  Gratt.  475. 
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and  answer,  and  replication  thereto,  the  depositions  of  witnesses, 
and  the  verdict  of  the  jury  upon  the  issue  out  of  chancery  in 
this  cause,  and  was  argued  by  counsel.  On  consideration 
whereof,  the  said  verdict  is  approved  and  confirmed.  The 
court  doth  adjudge,  order  and  decree,  etc.^' 


No.  459. 

§1279.     Caption    of    depositions,    examination   of   witnesses,    ad- 
journment and  attestation. 

The  depositions  of  A.  B.  and  others,  taken  before  me,  W.  B. 
M.,  a  notary  public  (or  justice  of  the  peace),  for  the  County 

of and  State  of ,  pursuant  to  notice  hereto  annexed, 

at  the  office  of  J.  H.,  in  the  city   (or  town)   of  ,  in  the 

County  of  ,   State  of  ,   on  the  day  of  , 

19 — ,  between  the  hours  of  9  A.  M.  and  4  P.  M.,  to  be  read 
as  evidence  on  behalf  of  J.  M.  M.,  in  a  certain  suit  in  equity, 
depending    in   the    Circuit    Court    for   the    County    of   — — ^, 

State  of ,  wherein  P.  S.  is  plaintiff,  and  the  said  J.  M.  M. 

is  defendant. 

Present:  C.  D.,  counsel  for  plaintiff.  E.  P.,  counsel  for 
defendant. 

A.  B.  being  first  duly  sworn,  deposeth  and  saith  as  follows: 

Ques.  1.      State  your  age,  residence  and  occupation. 

Ans. 

Ques.  2.     Are  you  acquainted  with  the  parties  to  this  suit? 

Ans. 

(Proceed,  with  the  deposition  as  indicated  ahove,  numbering 
the  questions  in  consecutive  order,  until  the  examination  in 
chief  is  concluded. ) 

CROSS-EXAMINATION. 

Ques.  1.  (Continue  as  in  the  examination  until  the  cross- 
examination  is  finished.) 

27  See  Ogle  vs.  Adams,  12  W.  Va.  224,  from  which  this  form  is  taken. 
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EE-EXAMINATION. 

Ques.   1.      (Proceed  as  in  the  examination  in  chief  until  the 
re-examination  is  finished.) 

And  further  this  deponent  saith  not. 

(Signed)     A.  B. 
No  other  witness  appearing,  the  further  taking  of  these  dep- 
ositions is  continued  until  tomorrow,  at  the  same  place  and  be- 
tween the  same  hours. 

J.  W.  C, 
IvTotary  Public. 
Office  of  J.  H.,  in  the  city  (or  town)  of , 


day  of ,  19 . 

Present: — C.  D.,  counsel  for  plaintiff.  E.  P.,  counsel  for 
defendant. 

O.  P.  being  first  duly  sworn,  deposeth  and  saith  as  follows: 
Ques.   1.      (Proceed  as  in  the  taking  of  the  deposition  of  A. 

B.) 

And  further  this  deponent  saith  not.  O.  P. 

State  of  , 


County  of 

I,  J.  W.  C,  a  notary  public  within  and  for  the  County  and 
State  aforesaid,  do  hereby  certify  that  the  foregoing  deposi- 
tions of  A.  B.  and  0.  P.  were  duly  taken,  sworn  to  and  sub- 
scribed before  me,  at  the  times  and  place  and  for  the  pur- 
pose specified  in  the  caption  hereto. 

Given  imder  my  hand  this  •  day  of  ,  19 . 

J.  W.  C, 
Notary  Public.'" 


:N"o.  460. 

§1280.  Form  of  affidavit  authorizing  an  order  of  publication 
against  a  corporation  which  has  failed  to  comply  with 
sec.  24,  chapter  54,  of  the  Code  of  West  Virginia. 

State  of  West  Virginia, 

SS. 


']■ 


County  of . 

Before  the  undersigned   authority,  this  day  personally  ap- 
se See  Matthews'  Forms,  301,  302. 
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peared   C E H ,   who,   after  being  duly  sworn, 

says  that  'he  is  the  attorney  for  the   plaintiff  in  the  case   of 

D S B ,    plaintiff,    against  the    0 E 

R Company,    a    corporation,    and   the    B &   O — ■ — 

R — —  Company,  a  corporation,  defendants,  pending  in  the 
Circuit  Court  of  the  County  and  State  aforesaid. 

Affiant  further  says  that  there  is  no  person  that  can  be  found 

in  the  County  of upon  whom  to  serve  process  as  to  the 

said  0 E R Company,  a  corporation.  This  af- 
fiant further  says  that  there  is  no  person  now  residing  in  the 
State  of  West  Virginia  who  has  been  appointed  under  the 
provisions  of  the  statute  of  West  Virginia,  sec.  24  of  ch. 
54  of  the  Code  to  accept  service  of  process  or  notice  on  behalf  of 

said  0 R R Company,  a  corporation,  and  upon 

whom  service  of  any  process  or  notice  may  be  had  or  made  as 

to  the  said  O — ■ —  R R Company,  a  corporation,  and 

this  affiant  says  that  the  said  0- R — —  R Company 

under  and  by  virtue  of  the  statute  of  West  Virginia,  sea  24,  ch. 
54  of  the  Code,  with  which  the  said  O R R Com- 
pany has  failed  to  comply,  as  hereinbefore  stated,  and  by  rea- 
son of  such  non-compliance  therewith,  affiant  is  advised  and 
so  states,  may  be  proceeded  against  as  a  non-resident  of  the 
State  of  West  Virginia. 


Taken,  sworn  to  and  subscribed  before  me,  this,  the 
day  of  ,  19 . 


ISTo.  461. 

§1281.  Form  of  order  of  publication  where  corporation  has  failed 
to  comply  with  section  24  of  chapter  54,  Code  of  West 
Virginia. 

State  of  West  Virginia. 

At  rules  held  in  the  Clerk's  office  of  the  Circuit  Court  of 

the  County  of  ,  beginning  on  Monday,  the  day  of 

,  19 ,  the  following  order  was  entered: 
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D S B 

vs. 

O E R Company,  a  corporation,  I  In  Chancery. 

and  the  B &  O Company,   a  cor- 
poration. 

The  object  of  the  above  entitled  cause  is  (Here  state  the  ob- 
ject of  the  suit.) 

It  appearing  by  affidavit  filed  in  the  above  entitled  cause 

that  the  O R R Company  is  a  corporation,  and 

that  there  can  be  no  person  found  in  the  County  of  — '■ —  upon 

whom  to  serve  process  relating  to  the  said  O R R 

Company ;  and  it  further  appearing  from  affidavit  filed  therein 
that  there  is  no  person  now  residing  in  the  State  of  West  Vir- 
ginia, who  has  been  appointed  ilnder  the  provisions  of  the 
Statute  of  West  Virginia,  sec.  24,  eh.  54  of  the  Code  to  accept 

service  on  behalf  of  said  O — ■ —  R R ■  Company,  a 

corporation,  and  upon  whom  service  of  any  process  or  notice 
may  be  had  or  made  as  to  the  said  O R R Com- 
pany, a  corporation ;  and  it  further  appearing  from  affidavit 

filed  in  the  above  entitled  cause  that  the  said  B &  O 

R Company  is  a  non-resident  of  the  State  of  West  Vir- 
ginia, it  is  ordered  that  the  said  O R R Com- 
pany and  the  said  B &  O R Company  do  appear 

here  "within  one  month  from  the  date  of  the  first  publication 
hereof  and  do  what  is  necessary  to  protect  their  interests. 
A  copy. 
Teste: 

E E ]\I , 

Clerk. 


No.  462. 

§1282.  Form  of  order  made  in  vacation  directing  the  payment  of 
alimony,  pendente  lite,  and  awarding  an  injunction  re- 
straining the  husband  from  inenmherins-  or  disnosins' 
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County,  W V in  vacation,  on  Monday,  the day 

of  ,  19 . 

C B C ^ 

vs.  ■  In  Chancery. 

E C^— . 


Pending  in  the  Circuit  Court  of  M County,  W — — 

V . 

This  day  C B C ,  by  her  solicitor,  presented 

her  bill  in  this  cause,  duly  verified  by  her  ovsm  affidavit  and 
moved  the  undersigned.  Judge  of  the  Circuit  Court  of  said 
County  and  State,  in  the  vacation  of  the  said  court,  to  require 
the  defendant  in  the  above  entitled  cause  to  pay  to  the  said 
C B C ,  a  reasonable  sum  of  money  for  her  sup- 
port and  maintenance,  during  the  pendency  of  said  suit,  and 
to  enable  her  to  carry  on  and  prosecute  the  same.  And  the  said 
Judge,  having  read  and  considered  said  bill,  it  is  therefore  ad- 
judged, ordered  and  decreed  that  the  said  E C ,  do 

pay  unto  the  said  C — ■ —  B — — -  C ,  within  ten  days  from 

the  time  a  copy  of  this  order  shall  be  served  upon  him,  the 

sum  of dollars,  for  the  purpose  of  her  maintenance  and 

support  during  the  pendency  of  this  suit,  and  to  enable  her  to 
properly  carry  on  the  same. 

And  on  the  further  motion  of  the  said  C — —  B — ■ —  C , 

an   injunction   is   hereby   awarded   inhibiting   and   restraining 

the  said  E C from  disposing  of  or  incumbering  his 

real  estate  in  the  said  bill  and  proceedings  mentioned  and  de- 
scribed, consisting  of  a  house  and  lot  in  L ,  M Coun- 
ty, W V ,  the  house  containing  five  rooms,  and  now 

occupied  by  the  said  E C ,  and  also  from  disposing 

of  or  incumbering  the  ■ — —  acres  of  land  situated  about 

miles'  back  of  L — — ,  in  the  County  of  M and  State  of 

West  Virginia,  except  that  he  is  hereby  permitted,  if  neces- 
sary, to  incumber  the  said  property  to  the  extent  of  enabling 
him  to  raise  the  said  sum  of  ■ dollars ;  all  of  which  is  ad- 
judged, ordered  and  decreed  accordingly. 

And  it  appearing  to  the  court  that  the  above  named  C 

B C is   the  wife   of  the   defendant,    and  is   with- 
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out  any  means  whatever,  and  it  further  appearing  to  the 
satisfaction  of  the  court  that  this  is  a  case  in  which  bond  shou  Id 
not  be  required,  the  foregoing  injunction  is  awarded  to  take 
effect  without  bond. 

And  in  lieu  of  formal  notice  the  Clerk  of  the  said  court  is 
hereby  directed  to  make  two  copies  of  this  order,  one  to  be 

served  forthwith  upon  the  said  E C and  the  other  to 

be  returned  by  the  Sheriff  of  said  county  to  said  Clerk's  office, 
containing  an  endorsement  of  the  time  and  manner  of  the  service 
thereof. 

F A—  G , 


Judge  of  the  Circuit  Court  of 

M County,  W V . 

The  Clerk  will  enter  the  foregoing  in  the  chancery  record  as 

a  vacation  order,  as  of  the day  of  — • — ,  19 . 

F A G -. 


A— 

—  B . 

vs. 

0— 

—  D 

ISTo.  463. 

§1283.  Decree  for  specific  performance,  strikiiig  out  one  plea  in 
abatement,  making  up  issue  on  another,  and  overrul- 
ing plea  in  abatement,  upon  a  submission  of  the  issue 
to  the  court. 


In  Chancery. 


This  cause  came  on  this  day  to  be  heard  upon  the  process 
duly  executed  upon  the  defendant;  upon  the  plaintiff's  bill 
with  its  exhibits,  regularly  filed  at  rules,  and  the  proceedings 
regularly  had  thereon  at  rules ;  upon  the  special  pleas  in  writ- 
ing filed  by  the  defendant  at  rules,  marked  respectively,  Nos. 
1  and  2 ;  upon  the  motion  of  the  plaintiff  to  strike  out  plea 
No.  1  from  the  record  and  files  of  this  cause;  upon  the  gen- 
eral replication  of  the  plaintiff  to  said  plea  'No.  2 ;  upon  the 
waiver  in  writing  of  a  jury  for  the  trial  of  the  issue  made  upon 
the  replication  to  said  special  plea  Wo.  2,  and  the  submission 
of  the  trial  of  said  issue  by  like  agreement  to  the  court  in  lieu 
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of  a  jury;  upon  the  answer  of  the  defendant  to  said  bill  and 
a  general  replication  to  said  answer;  upon  the  depositions 
taken  and  filed  in  the  cause  on  behalf  of  the  plaintiff  and  de- 
fendant; and  upon  the  argument  of  counsel.  Upon  consider- 
ation of  all  which  the  court  is  of  opinion  to  and  doth  hereby 
sustain  plaintiff's  said  motion  to  strike  said  plea  No.  1  from 
the  record  and  files  of  this  cause.  It  is,  therefore,  adjudged, 
ordered  and  decreed  that  said  special  plea  No.  1  be  and  the 
same  is  hereby  stricken  from  the  record  and  files  of  this  cause. 
And  the  court  is  further  of  the  opinion  and  doth  find  for  the 
plaintiff  on  the  issue  made  by  the  plaintiff's  general  replica- 
tion to  said  plea  No.  2,  filed  in  this  cause  as  aforesaid.  The^ 
court  is,  therefore,  of  opinion,  and  doth  so  adjudge,  order  and 
decree,  that  the  allegations  in  said  plea  No.  2  contained,  are, 
in  fact,  not  true;  and  this  court  is  further  of  opinion,  and 
doth  so  adjudge,  order  and  decree,  that  said  special  plea  No.  2, 
be  and  the  same  is  hereby  overruled,  and  that  it  is  of  opinion, 
and  doth  so  adjudge,  order  and  decree  that  this  court  hath 
jurisdiction  to  hear  and  determine  this  cause.  And  it  appear- 
ing from  the  pleadings  and  proofs  in  this  cause  that  the  de- 
fendant, C D ,  by  his  agent  duly  authorized  thereto, 

entered  into  a  contract  with  the  plaintiff,  A B ,  where- 
by he  did  agree  to  purchase  from  the  said  A B the 

lands  in  the  bill  and  proceedings  mentioned  and  described,  at 

the  contract  price  of dollars ;  and  it  appearing  from  said 

bill  that  said  C D has  declined  and  refused,  and  still 

declines   and  refuses,  to  perform  his   part  of  said  agreement 

by  taking  the  land  and  paying  therefor  the  said  sum  of ' 

dollars,  and  it  further  appearing  to  the  court  that  the  said 
agreement  ought  to  be  specifically  enforced,  it  is,  therefore, 
adjudged,  ordered  and  decreed  that  said  agreement  between 
said  plaintiff  and  defendant  whereby  said  plaintiff  did  agree 
to  sell  to  the  defendant  the  land  in  the  bill  and  proceedings 

mentioned   and  described,   containing  acres,   and  which 

the  said  defendant  agreed  to  purchase  from  the  said  plaintiff 
at  the  sum  of  dollars,  be,  and  the  same  is  hereby,  en- 
forced. 
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It  is,  therefore,  adjudged,  ordered  and  decreed  that  the  de- 
fendant do  pay  to  the  plaintiff  the  said  sum  of  dollars, 

with  legal  interest  thereon  from  this  date  until  paid,  and  the 
costs  of  this  suit.  And  it  is  further  adjudged,  ordered  and 
decreed  that  upon  the  payment  of  the  said  sum  of  dol- 
lars, and  interest  thereon,  and  costs  of  this  suit,  that  said  A 

B do  make,  acknowledge  and  deliver  to  the  said  C 

D a  deed  with  covenants  of  general  warranty  conveying 

to  him,  the  said  C D ,  the  title  in  and  to  the  said  tract 

of  land  containing acres,  and  fully  set  out  and  described 

in  the  plaintiff's  said  bill ;  and  in  default  thereof  then  X 

G is   hereby   appointed   and  empowered  and   directed  to 

make,   acknowledge  and  deliver  said  deed  for  and  on  behalf 

of  the  said  A — —  B to  the  said  C D ,  conveying 

to  him,  the  said  C — ■ —  D ,  the  said  land,  with  covenants 

of  general  warranty,  for  which  said  N G shall  be 

allowed  the  sum  of  — ■ —  dollars,  to  be  paid  by  the  said  A 

B ,  and  to  be  taxed  as  costs  against  said  A B ; 

and  thereupon  said  A B asked  leave  to  file  such  deed 

at  this  time  in  the  papers  of  this  cause,  duly  executed  by  said 

A B and  wife,  and  bearing  date  on  the  day  of 

,  19 -,  to  be  delivered  to  the  said  C D by  the 

Clerk  of  this  court  upon  the  payment  by  the  said  C D 

of  the  said  sum  of  dollars,   with  the    interest   accrued 

thereon,  and  the  coasts  aforesaid ;  which  deed  is  hereby  accord- 
ingly filed  among  the  papers  of  this  cause,  to  be  delivered  to 

the  said  C D by  the  Clerk  of  this  court  upon  the 

payment  to  the  said  A B of  the  said  money,  interest 

and  costs  aforesaid,  which  payment  shall  be  evidenced  by  the 

receipt  of  the  said  A B of  the  payment  of  the  said 

money,  or  his  release  of  this  decree  duly  signed  and  acknowl- 
edged. 

All  of  which  is  adjudged,  ordered  and  decreed  accordingly. 
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No.  464. 

.§1284.  Order  of  the  Circuit  Court  appointing  receiver  after  an 
an  appeal  to  the  Supreme  Court  of  Appeals,  and  dur- 
ing the  pendency  of  such  case  on  appeal. 

(After  the  style  of  the  cause.) 
On  petition  of  C M E to  have  a  receiver  ap- 
pointed to  take  charge  of  the  land  in  the  bill  and  proceedings 
in  this  cause  mentioned  and  described,  and  to  rent  the  same 
out  during  the  pendency  of  the  appeal  taken  from  the  decree 

of  this  court  rendered  on  the  day  of  ,  19 ,  the 

parties  vi^ere  fully  heard,  by  counsel ;  upon  consideration  where- 
of the  court  doth  hereby  appoint  J- W O ,  Sheriff 

of  this  county,  as  such  receiver,  and  doth  adjudge,  order  and 

decree  that  said  O do  take  charge  of  said  land  and  rent 

the  same  for  this  year,  and  also  from  year  to  year,  during  the 
pendency  of  said  appeal;  that  he  take  bond  "with  good  se- 
curity for  the  rent  of  each  year,  payable  on  the  day  of 

,  of  each  year,  and,  if  not  paid,  that  he  take  the  necessary 

legal  steps  to  collect  the  same ;  and  when  collected  he  shall 
hold  the  same  subject  to  the  further  order  of  this  court.     And 

what  the  said  O shall  do  as  such  receiver  under  and  by 

virtue  of  this  order,  he  shall  report  to  this  court  at  a  future 
term.^" 

29  It  will  be  observed  that  the  re-  The  foregoing  form  is  taken  from 

eeiver  appointed  by  the  above  order  the  one   approved  by  the   Court  of 

is  the  Sheriff  of  the  county,  so  that  Appeals  of  Virginia  in  the  case  of 

bond   is    not   required   of   him,    his  Adkins  vs.  Edwards,  83  Va.  316,  2 

official  bond  covering  a  duty  of  this  S.  E.  Rep.  439. 
sort. 
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A 
ABANDONMENT — 

As  ground  of  divorce,  how  alleged  in  bill,  118 

Form  of  bill  for  divorce  from  the  bonds  of  matrimony,  on  the  ground 

of,   924 
Form  of  bill  for  divorce  a  mensu  et  thoro  because  of,  929 
Form  of  decree  for  divorce  a  mensa  et  thoro  because  of,  where  defend- 
ant has  not  appeared,  1186 
Form  of  decree  for   divorce  a  mensa  et  thoro  because  of,   where  de- 
fendant   has   appeared,    1187 
Form    of   decree    for    divorce   a   vinculo    matrimonii   because   of,   after 
former  divorce  o  mensa  et  thoro,   1190 
ABATEMENT  — 

Amendment  of  process  after  plea  in,   28 
Costs   with    reference  to  pleas   in,   858 
Forms  of  — 

controverting  the  existence  of  the  grounds  upon  which  an  order 

of    attachment    was    issued,    1024 
of  decree  striking  plea  in  abatement  from  the  record,  1135 
of  order  setting  plea  down  for  argument,   1136 
of   order   holding   plea   in    abatement   insufficient   upon    argument, 

1137 
of  the   pendency  of  another  suit.   1023 
of    want   of    pi-oper    parties.    1020 
on  the  ground  of  the  plaintiff's  infancy,  1021 
on   the    ground   of   plaintiff's   insanity.    1022 
to   the   jurisdiction   of   the   court,    1018 
to  the  jurisdiction  of  the  court  —  another  form.   1019 
In   matter  of  as  to  purchase  money  or  otherwise,  41 
Of  attachment,  effect  upon  the  suit,   785 
Of  suit,  right  to  sue  within  one  year  thereafter,  369 
Of   suit   so   as   to   make   use   of   bill    of   revivor    necessary   or   proper, 

181,    182 
Plea  in  abatement  of  attachment,  how  tried,  057.  782 
Plea   in   abatement   of   an  attachment,    781 
Plea  in  abatement  in  attachment,  when  must  be  used.   781 
Plea   in  abatement   of  attachment,   burden   of   proof   on   trial   of   issue 

on,   783 
Plea  in  abatement  of  attachment,  evidence  on  trial  of  issue  on,  784 
Plea  in,  character  of  in  a   court  of  equity,  276 
Plea  in,  definition  and  purpose  of,  266 
Plea    in  — 

as  to  infancy,  idiocy  or  lunacy,  and  persons  of  weak  minds,  when 

may   be  used,  285 
aliens,  when  may  be  filed  as  to,  286 
as  to   want   of    proper   parties,   291 
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ABATEMENT—  Continued. 
Plea  in  — 

certainty  and  strictness  required  in,  277 

character    or    right    in   which    plaintiff    sues,    when    may    be   used 

as  to,  287 
classification  of,    282 

filed,  in  bar  and  in  abatement  at  the  same  time,  280 
filed,  time  within  which  must  be,  279 
must  give   defendant  a  better   writ,   278 
name,  in  whose  suit  should  be  revived,  183 
of   suit   and   its   effect,    181 
of  the  pendency   of  another   suit,    28!) 

of  the  pendency  of  another  suit,  cases   wherein  may  be  filed,  280 
of  the  pendency   of  another  suit,  cases  wherein  may  not  be  filed, 

289,   290 
puis  darein   continuance,   plea   of,    281 
revived,  how  suit  may  be,  184 
revivor  by  motion,   190 
revivor  by   scire  facias,    189 
revived,   by  whom  suit  should  be,   183 
striking  out  or  withdrawal  of,   293a 
suit  abates  when  so  as  to  make  revivor  necessary,  182 
that   proceeding  would   cause  multiplicity   of  suits,   292 
that  bill    is   multifarious,   293 
to  jurisdiction  and   its   requisites,   283 
to  jurisdiction,  when  need'  not  be  filed,  284 
to    the    person,    285 
to  bill,   288 
ABODE  — 

Form   of  sheriff's  return  showing  service  at  usual   place  of  —  No.   59, 

890 
Meaning  of  the  phrase  "  usual  place  of  abode."   14 
Service  of  summons  upon  member  of  fajiiily  at  usual  place  of.  14 
What  words   equivalent  to   "  usual   place   of  abode."   14 
When   officer's   return   to   summons  must   show   that  it   was   served   at 
usual    place    of,     14 
ABSENCE  — 

From   home  of   a   party  for   seven  years  or  more,    raises   presumption 

of  his  death,   when.   538 
From   the   State   relieves   from   the  bar  of  the   statute   of  limitations, 

when,    367 
Of  counsel,  as  ground  of  continuance,  471 
ACCEPTANCE  — 

Corporation   may   be  proceeded   against  by   order   of  publication  when 

no  person  appointed  to  accept  service  of  process,   18 
Form  of  affidavit  authorizing  an  order  of  publication  against  corpora- 
ation  for  failure  to  comply  with  certain  requirements  of  stat- 
ute,   1280 
Of  service  of  process,   16 

Of  service  of  process,  by  whom  to  be  valid,  10 
Of    service   of    process,    effect    of,    16 
ACCOUNT— 

Adjournment  of  the  taking  of  an  account,  636 

Commissioner's  notice  of  the  time  and  place  of  taking  the  account,  634 

Character  and  extent  of  commissioners'  notice  to  take  an  account.  634 

Commissioner's   report   of  his   account.   640-642 

Essential  allegations  of  the  bill  in  matters  of.   112 

Essential    allegations    of    hill    to    surcharge    and    falsify    accounts    of 

fiduciaries.    132 
Facts  found  hy  commissioner  in  taking  his  account,  effect  of,  650,  651 
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ACCOUNT  —Gontinued. 
Forms  — 

form  of  answer  where  an  account  of  rents  or  moneys  is  required 

to  be  set  forth   by  several  defendants,   1052 
of  answer  making  reference  to  books  containing  accounts,  1053 
of  answer  refusing  accounts  as  being  useless  before  decree,  1054 
of  answer  making  claim  of  settled  accounts,   1057 
of  bill  for  of  partnership  dealings,  895 
of  bill  for  partition  and  account,  968 

of  bill  to  surcharge  and  falsify  accounts  of  personal  representa- 
tive,  973 
of  bill   by   trustee,  for  advice  of  the   court  and   for   an   auditing 

of  his   accounts,    979 
of  order  referring  cause  to  commissioner   for   an  account  in   suit 

against   estate   of    decedent,    1138 
of  order   referring  cause  to   commissioner   for  an  account  in  suit 

to    enforce    judgment   liens,    1139 
of  order  referring  cause  to  commissioner   for  an   acount   in   suit 

to   surcharge  and   falsify   settlement   of   fiduciary,    1140 
of  order   of  reference  for  settlement  of  executorial  and  adminis- 
tration  accounts,    1199 
of  notice  of  taking  by   commissioner   in  chancery,   1116 
of  report  of  commissioner  in  chancery  upon  reference  for,  1117 
of   report   of   coriimissioner    to-  surcharge   and   falsify    settlement 

of   accounts  of   fiduciary,    1126 
plea   of   stated   account,    1030 
In    settlement    of    partnership    accounts    reference    to    a    commissioner 

to  take  usually  matter  of  course,  629 
Introduction   cf   evidence  before  the  commissioner   taking  an    account, 

637.    (538 
Notice  to  lien  holders  before  taking  account  in  creditors'  suit,  034 
Order  of  reference  in  creditors'  suit  to  take  an  account,  effect  of,  655 
Parties   to   suit  in  the   matters   of,   42 
Rights    of    parties    before    a    commissioner    taking    an    account    as    to 

establishment    of    claims.    639 
Statement  of  the  bill  in  must  be  definite  and  certain,   112 
The  decree  in  matters  of.  588 
The  order  referring  the  cause  to  a   commissioner  to  take  an   account, 

632 
What  must  be  alleged  in  the  bill  to  show  plaintiff's  right  to,   112 
What  the  decree  in   matters  of  should  provide,  588 
What  the  order  referring  cause  to  a  commissioner  to  take  an  account 

should   contain,  632,   633 
When    cause    should    not    be    referred    to    commissioner    to    take    an 

account.  628 
When  a   cause    should   be   referred  to   a   commissioner   to   take  an   ac- 
count.   629 
When  reference  of  cause  to  commissioner  to  take  an   account  discre- 
tionary with   the   coiu't,   630 

ADJOURNMENT— 

Of  judicial   sale,  may  be  by  public  outcry,  673 
Of  taking  of  account  by   commissioner,   636 
Of  the  taking  of  depositions.  486 
Of  the  taking  of  depositions,  form   of,    1279 

ADDRESS  — 

Or  direction  of  bill  in  equity,   98 

Or  direction  of  bill   in  equity,  forms  of,   874 
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ADMINISTRATORS  — 

Cannot    be    garnisheed,    800 

Foreign  cannot  sue,  when,  62 

Form  of  caption  to  bill  where  party  plaintiff  to  suit  —  No.  8,  874 

Form  of  introduction  of  bill  in  suit  by  —  No.  25,  875 

Forms  — 

of   bill    by    administrator    of    deceased    legatee    for    payment    of 

legacy,   957 
of  bill  to  surcharge  and  falsify   accounts  of.  973 
of  notice  to  creditors  in  suit  to  subject  real  estate  of  decedent 

to  payment  of  his  debts,   1110 
of  order  referring  cause  to  commissioner  for  an  account  in  suit 

against  estate  of  decedent,   1138  , 

of  order  referring  cause  to  commissioner  in  suit  to  surcharge  and 

falsify  accounts  of,  1140 
of  order  of  reference  for  settlement  of  executorial  and  administra- 
tion  accounts,    1199 
of  order  for  distribution   of  personal  estate  by,   1202 
of  order  or  decree  against,    1254 

of   plea  in  bar  that  plaintiff  is  not  administrator  as  alleged  be- 
cause supposed  intestate  is  living,   1035 
of  report  of  commissioner  in  suit  to  surcharge  and  falsify  settle- 
ment  of   accounts   of,    1126 
Injunction   bond  not  required   from,   702 
When  a  necessary  party   defendant  to  a  suit,  62 
When  may  sue  in  his  own  name,  62 
When  should  bring  suit  as  the  plaintiff  therein,  62 

ADMISSIONS  — 

Admissions  as   evidence,   two  kinds,   509 

Admissions  by  the  answer,  effect  of,  513o,  514 

Admissions  made  by  the  bill,  effect  of.  513 

Admissions  of  defendant  to   affect   co-defendant,   517 

Admissions   upon   the   record,   what  are,   509 

Admissions   upon   agreement,   509 

Allegations    of    answer    in    the    nature    of    a    cross-bill    unreplied    to 

admitted   to  be   true,    510 
Averments   in   the   answer,   admitted,   when.   511 
By  infant  cannot  bin.d  so  as  to  affect  his  interests,  509 
Facts  admitted  by  the   parties  dispenses  with   the  necessitv   of  proof, 

509 
Form  of  answer  making,   1048 

Form  of  answer  Avhere   defendant  makes  qualified,   1049 
Infant  cannot  make  so  as  to  affect  his  interest,  509 
In   suits   for   divorce,    540 

Reading  the  pleadings  at  the  hearing  to  show  admissions  therein,  516 
Relieving  hxira  improvident  admissions  made  in  an  answer,  515 
Unanswered  allegations  of  the  bill  admitted  to  be  true,  510 
Unanswered    allegations    of    bill    in    Virginia,    when    not    admitted    to 

be   true,    510 
Unanswered   allegations  in  an  answer  admitted  to  be  true,  when,   511 
What  matters  are  admitted  by  demurrer.   295 

ADULTERY— 

As  ground   for   divorce,  how   charged  in   the  bill,   118 
Forms  — 

of   answer   to   bill    for   divorce   because  of.    setting   up   recrimina- 
tion,   1070 
of    answer    to    bill    for    divorce    because    of,    setting    up    condona- 
tion,  1069 
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ADULTERY  —  Continued. 
Forms  — 

of   bill   to   obtain   divorce  because   of,    and   for   alimony   and   an 

injunction,  920 
of  decree  for  divorce  a  vinculo  matrimonii  because  of  and  award- 
ing  custody  of   children,    1188 
of  decree  for  divorce  o  vinculo  matrimonii  and  for  alimony,  1189 
of  decree  for  divorce  because  of,  granted  in  answer  in  nature  of 
cross-bill,  setting  up  claim  to  affirmative  relief,  1191 

AFFIDAVITS  — 

Affidavits  upon  motion   to  dissolve  an  injunction,   may  be  used  when, 

850,   851 
Amendment  of  bill  verified  by,  330 

Answer  to  bill  in  equity,  when  must  be  verified  by,  409,  410 
Bill  for  the  appointment  of  a  receiver  to  be  verified  by,  742 
Bill   for   injunction  must   be  verified  by,  when,  699 
Bill  in  equity,  when  must  be  verified  by,   107a 
Bill  of  review,  must  be  verified  by,  when,  218 
Bills  de  bene  esse  must  be  verified  bj',  ir)4 
Bills  to  perpetuate  testimony  must  be   verified  by,   149 
Corporation,   answer  of,  verification  of  by,  410 
Definition   of   affidavit,   849 
Disclaimer  must  be  verified  by,  when,  270 
Exhibits    filed    with    pleadings,    genuineness    of    must    be    denied    by, 

138,    437,    452 
Facts  relied  on  to   show   existence  of   ground  of   attachment,   how   al- 
leged in  affidavit  and  the  character  thereof,  765 
For    an    attachment,    764-707 

For  an   attachment  essential  to  courts  jurisdiction,   when,   764 
For  attachment,  amendment  of  as  to  clerical  errors,  767 
For  attachment,   can  not   be  amended,   when,   764 
For  attachment,   before  what  officer   may  be   made,   768 
For  attachment,  by  whom  may  be  made,  769 
For  attachment,   what  must  contain   in   West  Virginia,    764 
For  attachment,  what   must  contain   in   Virginia.   764 
For  atta,chment,  what  sufficient  affida\it  in  West  Virginia,   765 
For  attachment,  what  sufficient  affidavit  in  Virginia.  765 
For  attachment,  what  omissions  in  deemed   fatal,  770 
For   attachment,   when   may   be  made,    771 
Forms   of  — 

authorizing  an  order  of  publication  against  corporation  for  failure 
to  comply  with   certain  requirements  of  statute,   1280 

by  poor  person  to  relieve  from  giving  security  for  costs,  1095 

for  an  attachment  in  Virginia  for  specific  personal"  property,  1090 

for    an    attachment    in    West    Virginia.    1087 

f-or  an  attachment  in  a  suit  in  Virginia  to  recover  a  debt  or  dam- 
ages for  the  breach  of  a  contract,  1091 

for   a   continuance.    1092 

of  non-residence  of  witness  that  his  deposition  may  be  taken.  1093 

of    non-residence    of    defendant    for    the    purpose    of   an    order    of 
publication,    1093a 

of   default   to    file   an   answer   with    a    view   to   compel    the   filing 
thereof.    1096 

to  a  bill   of  or   answer   to   an   injunction   in    West   Virginia   when 
verified  by  a  person  other  than  the  plaintiff,  1081 

to  a  bill  in  chancery  in  Virginia.  1082 

to  a  bill  for  an  injunction  in  Virginia.  1083 

to  a  bill  by  a   fiduciary   in   Virginia,    1084 

to    a    bill    of    interpleader,    1086 
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AFFIDAVITS  —  Continued. 
Forms  of  — 

to  a  bill  on  a  lost  instrument,    1088 

to  a  bill   of  review  on  discovery  of  new  matter,   1089 

to   an  answer   in  Virginia,   1085 

to  any  pleading  in  West  Virginia  made  by  a  party  suing  in  his 

own  right,   1079 
to  any  pleading  by  an  administrator  of  other   fiduciary   in   West 

Virginia,   1080 
to  be  taken  and  subscribed   by  commissioners   appointed  to  maJse 

partition,    1094 
to   require   plaintiff   to   elect  whether   she    will   proceed   in   equity 

or    at    law,    1249 
to  the  service  of  process  or  notice  by  a  private  person,  1097 
General   purpose   for   which    used,    849 

Guardian  ad  litem,  when  answer  of  need  not  be  verified  by,  409 
Guardian  ad  litem,  when  answer  of  must  be  under  oath,  410 
Handwriting  of  person  must  be  denied  by,  when,  452 
Infant,  when  answer  of  must  be  verified  by,  410 
Interpleader,  bill  of  must  be  verified  by,   144 
Lost  instruments,  bill  in  suit  upon  to  be  verified  by,  12:1 
Motion  to  dissolve  an  injvmction,  when  may  not  be  used  upon,  850 
Officer  before  whom   may  be  made,  412 
Order   of   publication,    affidavit   to   support,    19 
Petition  for  sale  of  estate  of  infant  or  insane  person  must  be  verified 

by,    2.S5 
Plea  in  abatement  must  always  be  verified  by,  2S?i 
Supplemental  for  attachment  in  West  Virginia,  766 
Supplemental,  when  may  be  made  and  what  must  contain.  766 
Use  of  on  the  application  for  the  appointment  of  a  receiver,  747 
Waiver  of  to  an  answer,  409 
AGENT— 

Generally   not  necessary   party   to  suit,  42a 
When  a  proper  party  to  a  suit,  42a 
AGREED  — 

Dismissal   of   bill   agreed,   effect    of,   844 
Order   dismissing   bill   agreed,   form   of,    1275 
ALIENS  — 

May  sue,   when,   286 
ALIMONY— 

Bill,   form   of   in   suit   for,   896,    920 
Decree  for,   forms  of,   1187,   1189,   1193,   1194 
Decree  in  suits  for,  589 
Decree   or   order   for   temporary,   589 
Defendants,    who    necessary   in   suits   for,   43 
Order  or  decree  for  temporary  can  only  be  entered,  when,  589 
Suit  for  independent  ground  of  equity  jurisdiction   (note  13),  896 
Who   may   maintain   suit   for,   43 
ALLEGATIONS  — 

Admission  of  in  bill,  effect  of,  458 

All    interrogatories    called    for    in    the    bill    must    be    predicated    upon 

matters    alleged    therein,    104 
Answer  should  not  be  indirect,  uncertain  or  inferential.  404 
Bill,  matters  which  ought  not  to  be  alleged  in.   109 
Denial  of  allegations  of  injimction  bill,  how  made  by  answer,  429 
Essential  allegations  of  the  bill  in  certain  cases,  112-134 
Every  fact  essential  to  plaintiff's  ease  must  be  certainly  and  positively 

alleged,    108 
Facts  inferred  from  others  distinctly  alleged,  when,  108 
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ALLEGATIONS  —  Continued, 

General  denial  of  in  bill,  effect  of,  406 

Injunction    not    awarded    on    allegations    made    on    information    and 

belief,  when,   108,   12:i 
Immaterial  in  bill  not  required  to  be  answered,  404 
Jurisdiction   of   court   must   be   shown   by    distinct   allegations    in    the 

bill,   108 
Material   contained   in   bill,   omission   to  notice   in  the  answer,   effect 

of,   403 
Next   friend,   when   plaintiff'   sues   by,   bill   must   allege   that    party  -is 

so  entitled  to  sue,   108 
Of  answer,  when  admitted  to  be  true,  456 
Of  answer  need  not  be  replied  to,  when,  458 
Right,  title  or  claim  of  plaintiff  should  be  distinctly  alleged,  108 
Specific   in   bill   when   not   admitted   or   denied   by   answer,   effect  of, 

402,   403 
Unanswered  in  bill  admitted  to  be  true,  when,  403 
Upon  information  and  belief  not  sufficient,   when,   108 

ALTERNATIVE  — 

Bill  may  be  framed  in  the,  135 

Commissioner  in  chancery  may  make  report  in  the,  when,  652 

Prayer    for   relief   in   the,    105 
AMENDED  AND  SUPPLEMENTAL  BILLS  — 

Amended  bill,  another  form  and  one  often  used  in  practice,  989 

Amended   or    supplemental   bill,    another   form,   987 

Amended  or  supplemental  bill,   a  further  form,  988 

Amended  or   supplemental  bill,   form  of,   986 

Difference  between,  170 

Distinction  between,   no  longer  obtains,   where,    170 

File,   leave   of  court   necessary  to,    173 

Filed,   when  may  be,   172 

Order   allowing   bill    to    be    amended   after    appearance   and    demurrer, 
form  of,    1142 

Order  allowing  bill  to  be  amended  after  answer  filed  by  the  defendant, 
form    of.    1143 

Order  allowing  bill  to  be  amended  by  adding  new  parties,  and  remand- 
ing  cause  to  rules   for  that  purpose.    1144 

Order    allowing    bill    1o    be    amended    to    conform    to    the    proofs    and 
without  prejudice  to  an  injunction  is.sued  in  the  cause.   1145 

Order  amending  bill  before  appearance  by  the  defendant,  form  of,  1141 

Supplemental,  amendment   in  lieu  of,   177 

Supplemental  bill,  must  be  consistent  with  original,  171 

Supplemental  bill,  consistent  with  original,  when,  171 

Supplemental,  defenses  to,   179 

Supplemental,  in  the  nature  of  a  bill  of  review,  178 

'Supplemental,   in  the   nature  of  a   bill   of   review,    permission,   to   file, 
how  obtaineO,   178 

Supplemental,  original  bill  in  the  nature  of,   180 

Supplemental,  original  bill  in  the  natui'e  of,  when  proper,   180 

Supplemental,    parties    to,    170 

Supplemental,   requisites   of.    175 

Supplemental,  to  file,   how   leave   obtained.   174 

The  amendment  to  a  bill,  form   of,  990 
AMENDED  ANSWER  — 

Form   of,    1073 

Form  of  after  exceptions  sustained  to  the  original.   1074 

How  amendments  to  an  answer  are  made,   347 

How  application  to  amend  answer  may  be  made.  340 

Illustrations  of  court's  refusal  to  permit  answer  to  be  amended,  345 
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AMENDED  ANSWER  —  Continued. 

When   court  will  allow  answer  to  be  amended,   343 

Illustrations  of  defendant's  right  to  amend  his  answer,  344 
AMENDMENT— 

Allowed  when  substantial  justice  will  be  promoted,  321 

Amended  bill,  as  to  filing  thereof  in  the  clerk's  office  in  vacation,  333 

Amended  bill,  when  process  should  issue  on,  338 

Amendment  made  without  leave  of  court,  effect  of,  320 

Amendment  of  bill  when  not  pennitted,  instances  of,  323 

Answer,  application  to  amend,  how  made,  346 

Answer,  coujt's  refusal  to  permit  amendment  of,  illustrations  of,  345 

Answer,  how  amendment  made  to,  347 

Answer,   right  to  amend,   343 

Answer,   right  to   amend,    illustrations   of,   344 

Answer,  to  bill,  after  amendment,   322 

Appearance,  right  to  make  before  defendant's,  320 

Appellate  court,  amendment  after  cause  remanded  from,  322 

At  what  stage  of  the  cause  may  be  made,   320 

Bill,   amendment  rendering  demurrable,   not  allowed,   323 

Bill,  amendment  to,  when  takes  effect,  337 

Bill,   manner  of  making  amendment   to,    335 

Bill,  sworn,  right  to  make  amendment  to,  330 

Bill,  Avhen  court  will  not  permit  any  amendment  to  be  made  to,  327 

Consent  decree,  right  to  make  amendment  as  to,  351 

Continuance,  effect  of  amendment  upon  the  right  to  a,  339 

Co-plaintiffs,  adding  by  way  of  am.endment,  324 

Court,  discretion  of  as  to  amendment,  321 

Decree,  the  right  to  make  "amendment  to,  349 

Decree,  as  to  clerical  error  in,  right  to  make  amendment  as  to,  350 

Definition   of,    310 

Demurrer    to    bill,    after    amendment,    322 

Denmirer  to  bill,  after  sustaining,  right  to  make,   320 

Depositions  taken  after  amendment  cannot  be  read,  when,  322 

Extent  to  which  1)ili  may  be  amended,  323 

Facts,  statement  of  in  the  bill,  right  to  amend  as  to,  326 

Pacta,  statement  of  in  the  bill,  right  of  plaintiff  to  make,  amendment 
as    to,    instances    of.    326 

Final  decree,  at  any  time  before,  amendment  may  be  made,  322 

Forms  — 

amended  answer,  1073 

amended  answer  after  exceptions  sustained  to  the   original,    1074 
amended  bill  —  another  form.,  and  one  often  used  in  practice,  389 
amended  or  supplemental  bill  —  a  further   form,  988 
amendment   of  the  bill,   990 
of  amended  or    supplemental  bill,   986 
of  amended   or   supplemental  bill  —  another   form,  987 
order    allowing    hill    to    be    amended    after    appearance    and    de- 
murrer. 1142 
order  allowing  bill  to  be  amended  after  answer   filed  hv  the  de- 
fendant,  1143 
order   allowing  bill   to   be   amended   by   adding   new   parties,   and 

remanding  cause  to  rules  for  that  purpose,  1144 
order  allowing  bill  to  be  amended  to  conform  to  the  pixiofs   and 
without  prejudice  to  an  injunction  issued  in  the  cause,  1145 
order  allowing  the  return  on  a  summons  to  be  amended.  1146 
order  allowing  nn  answer  to  be  amended.   1147 
order  amending  bill  before  appearance  by  the  defendant,  1141 

Hearinff,   amendment  made  at.   322 

Injunction   bill,   right  to   make   amendment   to,   331 
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AJVIENDMENT  —  Continued. 

Injunction,  effect  upon,  of  amendment  made  to  the  bill,  332 

Laches  in  asking  leave  to  make  amendment,   340 

Leave  to  make  amendment,  how  obtained,    334 

New  cause  of  suit,  amendment  cannot  be  made  so  as  to  introduce, 
illustrations  of  infraction  of  this  rule,  328 

New  cause  of  suit,  cannot  make  amendment  so  as  to  introduce,  illus- 
trations showing  no   departure  from  this  rule,   329 

New  cause  of  action,  amendment  not  allowed  so  as  to  make,  323 

New  matter,  when  necessary  to  put  in  issue,  amendment  as  to,  323 

Objection  to  making  an  amendment,  how  made,  336 

Parties,  amendment  of  bill  by  transposition  of,  324 

Parties,  amendment  of  bill  by  striking  out  unnecessary,  324 

Parties,  bill  should  not  be  dismissed  for  want  of,  when,  324 

Parties,  dismissal  of  bill   as  to,  324 

Parties,  new,  when  added,  amendment  of  pleadings  as  to,   324 

Parties,  objection  for  want  of,  duty  of  plaintiff  to  amend  bill,  when, 
324 

Parties  to  bill,  amendment  as  to,  323 

Parties  to  the  bill,   extent  of  amendment  as  to,  324 

Parties,  substitution  of  new  or  additional  by  way  of  amendment,  324 

Parties,  suit  on  behalf  of  certain  class  of,  amendment  as  to,  324 

Plea,  right  to  amend,  342 

Plea,  to  bill  after  amendment,   322 

Pleading  anew,  right  of,  after  an  amendment  to  the  bill,  341 

Prayer  of  bill,  amendment  as  to,  323 

Prayer  of  bill  for  relief,  amendment  as  to,  325 

Replications,  as  to,  343 

Statements   of  the  bill,   amendment  as  to,    323 

Suit  prematurely  brought,  amendment  as  to,   323 

To  bill  will  be  allowed  at  what  stage  of  the  cause,  322 

AMENDMENT  OF  THE  BILL  — 

After  made,  right  of  defendant  to  plead  anew,  341 

Appearance,  before,  matter  of  right,  320 

Appearance,  after,  when,   320 

At  what  stage  of  cause  may  be  made,  322 

Clerk's  office  in  vacation,  filing  amended  bill  in,  333 

Continuance,  effect  upon  right  of  when  made.  339 

Court,  discretion  of  as  to  right  to  make,  321 

Court,  made  without  leave  of,  effect  of.  320 

Court  will  not  permit  to  be  made,  when,  327 

Extent  to  which  may  be  made,   323 

Forms  — 

amended   or  supplemental  bill,  986 
amended  or  supplemental  bill  —  another  form,  987 
amended  or  supplemental  bill  —  a  further  form,  988 
amended  bill  —  another  form  and  one  often  used  in  practice,  989 
order  amending  bill  before   appearance  by  the  defendant,   1141 
order    allowing   bill    to    be    amended    after    appearance    and    de- 
murrer, 1142 
order  allowing  bill  to  be  amended  after  answer  filed  by  the  de- 
fendant, 1143 
order  allowing  bill  to  be  amended  by  adding  new  parties,  and  re- 
manding cause  to  rules  for  that  purpose,  1144 
order  allowing  bill  to  be  amended  to  conform  to  the  proofs   and 
without  prejudice  to  an  injunction  issued  in  the  cause,  1145 
the  amendment  to  a  bill,  990 

How  leave  to  make  obtained,  334 

Illustrations  of  court's  refusal  to  permit,  328 
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AMENDMENT  01"  THE  BILL  — Continued. 

Illustrations  showing  court's  permission  to  make,  329 
Injunction   bill,    right   to   make,    331 
Injunction,  effect  upon  when  made,  332 
Laches  in  asking  leave  to  make,  effect  of,  340 
Manner  of  making,  335 

Must  not  depart  from  ground  for  relief  relied  on,  327 
Objection  to  making,  336 
Parties,  how  made  with  reference  to,  324 
Parties,   with   reference  to,    324 
Prayer  for  relief,  with  reference  to,  325 
Statement  of  facts,  with  reference  to,  326 
Sworn  bill,  right  to  make,  330 
When  takes  effect,  337 
AMENDMENT  OF  DECREE  — 

After  close  of  term  at  which  entered,  349 
Because  of  clerical  error,  350 
Consent  decree  cannot  be  amended,  when,  351 
During  term  at  which  entered,  349 
Final  decree,  no  can  be  made  to,  349 
Interlocutory"  decree  may  be  amended,  when,  349 
What  is  clerical  error,  350 
AMENDMENT  OF  PLEA  — 

Plea  in  abatement  cannot  be  amended,  342 
Right  of  defendant  to  make,  342 
AMENDMENT  OF  REPLICATION  — 

Can  be  made,  when,  348 
ANNULMENT  — 
Forms  — 

bill  for  annulment  of  marriage  on  ground  of  duress,  897 

bill    for   annulment   of    marriage   on   ground    that    defendant   had 

former  wife  living  at  time  of  second  marriage,  898 
decree  for  annulment  of  marriage,  1162 
Of  marriage,  parties  to  suit  for,  44 

Of  marriage,  plaintiff  in  suit  for  must  sue  by  next  friend,  when.  44 
Of  marriage,  defendant  in  suit  for  must  appear  by  guardian  at  litem. 
when,  44 
ANOTHER  SUIT  PENDING  — 

Causes  may  be  consolidated,  when,  290 
Forms  — 

instrument  making  election   to  proceed  in  equity  when  action  at 

law  and  suit  in  equity  pending  for  same  cause,  1277 
of  affidavit  t<5  require  plaintiff  to  elect  whether  she  will  proceed 

at  law  or  in  equity  in  one  of  two  suits,  1249 
order  presenting  affidavit  and  requiring  plaintiff  to  elect  whether 
she   will   proceed    at   law   or    in    equity   in   one    of   two   suits 
pending  for  the  same  cause.  1250 
plea   in  abatement  of,   1023 

plea  in  bar  because  of  to  bill  of  discovery,  1036 
Subject  of  plea  in  bar,  when.  290 

What  necessary  to  sustain  plea  in  abatement  of,  289 
When  not  subject  of  plea  in  abatement,  289 

When  one  at  law  and  the  other  in  equity,  course  to  be  pursued,  289 
When  proper  subject  of  plea  in  abatement,   289 
ANSWER,  THE  — 

Account,   answer   in   the   matter   of.   42G 

Admissions  made  by  answer  as  to  facts  alleged  in  bill,  effect  of,  449 

Affidavit  to,  sufficiency  of,  412 
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Affidavit  to,  before  whom  made,  412 

Affirmative  relief,  answer  claiming  essential  requisites  of,  424 

Affirmative  relief,  must  be  prayed  for,  424 

Affirmative  relief,  answer  claiming,  parties  to,  424 

Affirmative  relief,  answer  claiming,  sufficiency  of,  how  tested,  424 

Affirmative  relief,  not  obtainable  by  an  ordinary  answer,  423 

Affii-mative  relief,  answer  claiming  is  substitute  for  cross-bill,  423 

Amended  answer,  when  may  be  filed,  420 

Argumentative,  ajiswer  must  not  be,  404 

Bill,  allegations  of  must  be  admitted  or  denied  by  the  answer  when, 

402 
Bankruptcy,  discharge  in,  requisites  of  answer  relying  on,  427 
Bill,  allegations  of  not  controverted  by  the  answer,  403 
Bill,   allegations    of   admitted   to   be   true,    when   not   controverted   by 

answer,  when,   403 
Bill,  allegations  of,  when  need   not  be  answered,   404 
Bill,  as  to  failure  to   answer  allegations  in,   403 
Bill,  averments  of,  effect  of  general  denial  oc  traverse  of,  406 
Caption  of,  399 

Caption  of,   different  forms  of,   399 

Co-defendant,  no  relief  against  by  means  of  ordinary  answer,  423 
Co-defendant,  affirmative  relief  against,  how  obtained,  423 
Component  parts  of,  398 
Conclusion   of,    407 

Conclusion  of,  character  and  nature  of,  407 
Cross-bill,  when  an  answer   will  be  treated  as   a,   425 
Defendant,  effect  of  answer,  by  one  of  two  or  more,  405 
Defendant,  when  must  prove  allegations  of  answer  though   they  deny 

allegations  of  bill.  442 
Defendant,  when  answer  filed  by   one,  not  evidence  for  or  against  co- 
defendant,   when,   447 
Defense  by  means  of,  must  relate  to  matteis  of  bill,  397 
Defenses,  inconsistent  cannot  be  set  up  in,  397 
Defenses,  to  what  matters  in  the  bill,  designed  as,  397 
Defenses  relied  on  in.  must  be  germane  to  bill,  397 
Definition  and  purpose  of,  396 

Distinct   and   categorical,    answer   should   be,   402,   403,   404 
Documents    called   for   in   bill,   when   must  be   produced   with   answer, 

161,  404 
Divorce,   answer   in  matters  of,   431 
Effect  of,   in  West  Virginia,   443 

Effect  of,  in  Virainia,  when  oath  to  waived  by  bill,  444 
Evidence  necessary  to  establish  allegations  of  bill  when  denied  by,  445 
Effect  of  answer  when  made  by  impropei-  party,  446 
Evidence,  answer  to  be,  must  be  responsive  to  the  bill,  439 
Evidence,  answer  to  be,  must  be  on  personal  knowledge,  441 
Evidence,   answer  tO'  be,  must  be  responsive  to  the  bill,  illustrations 

of,    439 
Evidence,    effect    of   answer   as,    438 
Evidence,   effect  of  answer,  as  with   reference  to   disclosures  made  by 

I  it,   440 
Evidence,  effect  of  answer  as,  in  response  to  interrogatories,  440 
Evidence,  when  answer  does  not  constitute  though  positively  denying 

allegations  of  the  bill,  442 
Exceptions,  resrvations  to  the  bill   in  the  answer,  401(i 
Jixceptions.  reservation  of  to  the  bill  in  answer,  not  necessary  when, 

401a 
Exceptions  to,  defined,  and  how  taken,  414 
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Exceptions  to,  must  be  specific,  414 

Exceptions  to,  how  disposed  of,  415 

Exceptions  to,  when  and  how  passed  on  and  by  whom,  415 

Exceptions  to,  care  required  in  draft  of,  415 

Exceptions  to,  effect  of  sustaining,  415 

Exceptions  to,  to  bill  of  injunction  filed  in  vacation,  415 

Exceptions  to,  when  will  lie,  416 

Exceptions  to,  when  will  be  sustained,  417 

Exceptions   to,   when  filed  course  pursuable,   418 

Exceptions  to,  waiver  of  right  to  make,  419 

Exhibits  filed  with,  their  purpose  and  effect,  437 

Filed,  may  be  at  any  time  before  final  decree,  420 

Filed,   may  be,  when,   illustrations  of,   420 

Filed,   must  be  at  rules,   when,   421 

Filed,  where  may  be,  421 

Filed,   when  answer   may   be,   420 

Filed,  when  need  not  be  at  rules,  421 

Filing  of,  what  is  a  suflBeient,  422 

Forms  — 

a  formal  general  conclusion,  1061 

u,  short  and  usual  form  of  an  answer,  1065 

accounts  —  reference   to  books   containing  them,   1053 

accounts  refused  as  being  useless  before  decree,   1054 

admission  for  the  purpose  of  the  suit,   lO.'iS 

affidavit  to  in  West  Virginia  by  party  suing  in  his  own  right,  1079 

affida^  it  to  in  West  Virginia  by  administrator  or  other  fiduciary, 
1080 

affida\'it  to  in  Virginia,  1085 

aifidavit  to,  to  bill  of  injunction  by  person  other  than  plaintiff  in. 
West  Virginia,   1081 

amended  answer  after  exceptions  sustained  to  the  original,  1074 

an  amended  answer,    1073 

averring  fraud  in  procuring  contract  sought  to  be  enforced,  1068 

by  one  defendant,  1043 

execptions  to  an  answer  for  insufficiency,   1128 

exceptions  to  an  answer  for  impertinence  and,  scandal,   1120 

in    the    nature    of    a    cross-bill    setting    up    claim    to    affirmative 
relief,  1067 

joint  and  several,  1044 

of  an  infant  defendant  by  his  guardian  ad  litem,   1063 

of  an  infant  to  u.  bill   or  petition  to   sell   his  estate  as  well  also 
as  of  the  guardian  ad  litem  himself,  1064 

of  garnishee  in  attachment  suit,   1072 

of  one  of  several  defendants,  1045 

order   allowing  answer   to  be  amended,    1147 

order  adjudging  answer  insufficient  and  directing  further  answer 
to  be  filed,   1166 

order  filing  answer  and  general  replication  thereto,  1167 

order  filing  answer  and  noting  exceptions  thereto,   1 164 

order    referring    cause    to    commissioner    to    expunge    scandalous 
matters,   II60 

order  tendering  answer  and  asking  leave  to  file  the  same,  1163 

reference  to  schedule,   1056 

setting  up   partition   by   u   parol   agreement   to   a   suit   for   parti- 
tion,   1075 

settled    accounts  —  claim    of,    1057 

submission   by   trustee   to  act,    lOfiS 

to  an  answer  of  one  defendant,  commencement  of,  1040 
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the   usual   conclusion,    1062 

to   a   rule   to   show   cause    why   a   party    should   not    be   fined   for 

contempt,    1274 
to  an  answer  of  several  defendants,   commencement  of,    1047 
to  a  bill  for  an  injunction  to  stay  proceedings  at  law  on  a  judg- 
ment drawn  to  illustrate  the  principle  permitting  all  defenses 
in  equity  to  be  made  by  answer,   1000 
to  a  bill  for  divorce  setting  up  condonation,   1069 
to  a  bill  for  divorce  setting  up  recrimination,   1070 
to  a  bill  for  divorce  setting  up  claim  to  affirmative  relief,  1071 
where   a    schedule    of    deeds    is    required    to    be    set    forth    in   the 

answer,    1051 
where  an  account  of  rents  or  moneys  received  or  paid  is  required 

to  be  set   forth   by   several   defendants,    1052 
where    defendant   admits    a    statement,    1048 

where  defendant  believes  a  statement  to  f>e  true,  but  qualifies  his 
admission   of   it   not   knowing   the    same   of   his   own   knowl- 
edge,   1049  ■ 
where  defendant  is  entirely  ignorant  with  regard  to  the  statement 

in   the   bill,    1050 
where  the  defendant  relies  upon  the  statute  of  frauds,   1059 
where  the  defendant  relies  upon  the  statute  of  limitations,  1060 
Fraud,  answer  in  the  matter  of,  428 
Frauds,  statute  of,  answer  relying  on,  434 
Fraudulent  conveyance,  answer  in  the  matter  of,  430 
Guardian  ad  litem,  appointment  of,  401 

Indirect,  uncertain  or  inferential  answer  should  not  be,  404 
Infant,  answer  of,  efi'ect  of,  448 

Infant,  answer  of  must  be  by  guardian  ad  litem,  400 
Injunctions,  answer  in  the  matter  of,  429 
Interrogatories,  when  must  be  answered,  402 
Joinder   of  defendants   in,   400 
Judicial  notice,   matters   of  which   court  takes   need  not  be   relied  on 

in,  397 
Limitations,    statute   of,   answer   relying  on,   435 
Must  go  to  the  entire  bill,  402 
Objection  to,  how  taken,  413 
Oath  to   answer   of  corporation,   410 
Oath  to,  waiver  of,  409 

Oath  to,  of  corporation,  how  obtained,  410 
Oath,  when  answer  must  be  under,  409,  410 
Purchaser,  a  bona  fide,  answer  in  the  matter  of,  433 
Res  adjudicata,   answer  relying  on,  432 
Signing  of,  408 

Sufficiency  of,    how  raised  and  determined,  413 
The  general  nature  of,  397 
Traverse,  general,  what  is  in  an  answer,  406 
Usury,  in  the  matter  of,  436 
Verification  of,  by  whom  made,  411 
APPEAL— 

Decree,  when  may  be  reveiwed  by,   568,  568a 
Decree  must  be  final  to  be  made  subject  of,  568 
Decree  adjudicating  principles  of  cause  subject  of,  568 
Form  of  order  of  Circuit  Court  appointing  receiver   after  an  appeal 
to  the   Supreme  Court  of  Appeals,  and  during  pendency  of 
case  on  appeal,   1284 
What  decrees  final  so  as  to  be  made  subject  of,  568a 
What   orders    and   decrees   in   the   cause   reviewable   upon   from   final 
decree,    568(i 
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APPEARANCE  — 
Forms  — 

of  Older  amending  bill   before,   1141 

of  order  allowing  bill  to  be  amended  after  appearance  and  demur- 
rer,  1142 
of  decree  for  divorce  a  mensa  et  thoro  where  defendant   has  not 

appeared,  1186 
of  decree   for   divorce   a   mensa   et    thoro  and   for   alimony   where 
defendant  has   appeared,   1187 
Process  and  its  service,  defect  in  when  not  waived  by,  29 
Process,   defect  in,   when   waived  by,   33 
Service  of  process,  defect  in,  when  not  waived  by,  33 
Time    allowed    defendant    after    service    of    process    to    enter    his    ap- 
pearance,   35 
To  take  advantage  of  defect  in  process  or  its  service,  29 
What  constitutes  so  as  to  waive  defect  in  process  or  service  thereof,  33 

APPOINTMENT— 

Forms  — 

appointing  receiver  to  sel'  real  estate,  1235 
notice  of  application  for  of  receiver  —  general  form,   1102 
notice  of  application  for  of  receiver  in  partnership  suit.  1104 
of  bill  for  of  receiver  in  partnership  matters,  895,  971 
of  notice  of  application  for  of  receiver  in  suit  to  foreclose  mort- 
gage,   1103 
of  order  appointing  commissioners  to  assign  dower,  1195 
of    order    appointing    commissioners    to    make    partition    of    real 

estate  and  directing  manner  of  partition,   1231 
of  order  appointing  special   commissioner  to  sell  land,   1233 
of  order  appointing  receiver  on  cross-bill,  1234 
order  appointing  receiver  in  vacation  —  general  form,  1236 
order   appointing   receiver   after   appeal,   and   during   pendency   of 
case   on   appeal,    1284 

Of  commissioners  in  chancery,  how  made.  G27 

Of   guardian   ad    litem,    how   made.    401 

Of  receiver,  in  what  cases  made,  731,  732 

Of  receiver,  principles  applying  to,   734-736 

Of  receiver  in  vacation,  737 

Of  receiver,  how  may  be  applied  for,  738,  742 

Of  receiver,  notice  of  application  for,   740 

Of  receiver,  upon  whom  notice  of  application  for  served,  741 

Of  receiver,  requisite  allegations  of  bill   for.  745,  746 

Of  receiver,   hearing  of  application   for,   747 

Of  receiver,  order  appointing,  748 

Of  special  commissioner,  how  made,  668 

Who  may  be  appointed  receiver,   743 

ARBITRATION  AND  A^VARD  — 

Bill,  essential  allegations  of  in  matters  relating  to,  113 
Forms  — 

entering  up  award  as  the  decree  of  the  court,  1171 
order    filing   award    of   arbitrators,    making   allowances    to   them, 
and    directing   summons   to   show    cause   against   said   report, 
1170 
order     granting    pei'mission    to    guardian    to    submit    matter    to 

arbitration,    1168 
order    submitting   cause   to    arbitration   and    making   the    same    a 

rule   of   court.    1169 
petition  by  guardian  to  submit  matter  to  arbitration,  1000 
Parties  to  suits  relating  to,  45 
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ASSIGNEE  — 

When  may   sue,   46 
When  necessary  party  to  suit,  46 
ASSIGNOR  — 

Necessary  party  to  suit,  when,  46 
Necessary  party  to  suit,  when  not,  46 
ATTACHMENTS  — 

Abatement  of  attachment  operates  to  dismiss  suit,  when,   785 

Affidavit  for   an  attachment,   764-767 

Aflida\-il  for  an  attachment,  when  it  may  be  made,   771 

Affidavit  for  an  attachment,  before  what  officer  may  be  made,  768 

Affidavit  for  attachment  essential  to  court's  jurisdiction  in,  764 

Affidavit  for  attachment,  what  must  contain  in  West  Virginia,  764 

Affidavit  for  attachment,  what  must  contain  in  Virginia,  764 

Affidavit  for  attachment,  what  a  sufficient  in  West  Virginia.  76.5 

Affidavit  for  attachment,  what  a  sufficient  in  Virginia,  765 

Affidavit    for    attachment,    amendment    of    as    to    clerical    errors    and 

omissions,   767 
Affidavit  for  attachment,  cannot  be  amended,  when,   764 
Affidavit   for   attachment,   by  whom   may  be   made.    769  ^ 

Affidavit  for  attachment,  what  omissions  in  deemed  fatal,  770 
Answer  of  a  garnishee,  804,  805 
Answer   of  a   g-arnishee,   how   it  should   be   framed   and   its   requisites, 

804,   805 
Attachment  case?  of  which   equity  has  exclusive  jurisdiction   in  West 

Virginia,  762 
Attachment,   le^'y  and  return  thereof,  775 
Bond,   condition  of  for  return  of  attached  property,  787 
Bond,   condition   of  to   satisfy  judgment  or   decree,    787 
Bond    for    release    of    pixjperty    attached,    to    whom    payable    and    the 

penalty,   788 
Bond  for  release  of  attached  property,  where  returned  and   filed,  and 

when,    789 
Bond  in  attachment  suit,   774 
Bond  in  attachment  suit,  when  necessary,  774 
Bond  in  attachment  suit,  penalty  and  condition  of,  774 
Bond  in  attachment  suit,  how  may  be  excepted  to,  774 
Burden  of  proof  on  trial  of  issue  on  plea  in  abatement  of  attachment, 

783 
Care  and  custody  of  attached  property,  who  has  pending  suit,  791 
Concurrent  remedy  at  law  and  in  equity  as  to  attachment,  763 
Debt   against    garnishee,    character    of   to   authorize    a    decree    against 

him,    806 
Debt   of   garnishee   to   principal   debtor   must   arise    tipon    contract   in 

order  to  hold  garnishee,  806 
Defenses,  that  may  be  made  to  an  attachment,  779 
Evidence  in  trials  of  intervention   before  jury   must  be  saved  by  bill 

of   exceptions,    797 
Evidence    on   the   trial    of   an   issue    controverting   grounds    of   an    at- 
tachment,  784 
Facts  relied  on  to  show  existence  of  the   grounds  for  an  attachment, 

how  alleged   and   character   of,   765 
Failure  of  the  attachment  or  its  abatement,  effect  of  tipon  the  suit,  785 
Forms  — 

answer  of  garnishee  in.  1072 

affidavit  for   in   West  Virginia,   1087 

affidavit  for  in  Virginia   for  specific  personal  property,   1090 

affidavit  for   in  Virginia   to  recover   a   debt  or  damages    for   the 

breach  of  a  contract,  1091 
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ATTACHMENTS  —  Continued. 
Forms  — 

bill  in  matters  of  —  No.  78,  899 

exceptions  to  delivery  bond  taken  by  officer  levying,  1247 

notice  of  motion  to  quash  in  Virginia  in  vacation,  1248 

order  against  garnishee  in  an  attachment  suit,  1175 

order  confirming  sale  trader,  1161 

order   entering    motion   to   quash    an    attachment    and   overruling 

the   same,    1148 
order   entering   motion   to    quash    an    attachment   and    sustaining 

said  motion,    1149 
order  filing  plea  in  abatement   of  an  attachment,    1150 
order    filing   petition   of   third    party    making    claim    to   property 

attached,    1152 
order  finding  against  intervener  in  attachment  suit,   1173 
order  for  sale  -of  property  attached  vphen  debt  is  not  due,   1174 
order  for  sale  of  specific  personal  property  under  in  Virginia,  1151 
order  hearing  cause  on  intervention  and  garnishment  in,   1155 
order  making  up  issue  on  petition  of  intervention  in,  115.3 
order  making  up  issue  on  plea  in  abatement  in  in  West  Virginia, 

1154 
order   of  sale   of  personal   property   on   order   of  publication   and, 

1156 
order  of  sale  of  real  estate  upon  order  of  publication  and,  1157 
order  of  sale  of  real   estate  upon  vrhere  defendant  has  appeared, 

1158 
order   of   sale   of  personal   estate   upon   where   defendant   has   ap- 
peared,   1159 
order  of   sale  of  property  under  that  is   perishable   or   expensive 

to  keep,  1100 
order  overruling  exceptions  to  attachment  bond,  1176 
order   svistaining   exceptions   to   attachment   bond,    1177 
order   sustaining   exceptions    to    forthcoming   bond    and   requiring 

officer  to  obtain  good  bond.  1179 
order  to  show  cause  why  attachment  should  not  issue  for  disobey- 
ing an   injunction,   127.3 
petition  disputing  validity  of  attachment  by  third  party,   1006 
plea  in  abatement  controverting  existence  of  grounds  for,  1024 
Garnishee,   can  be  no  decree  against,  when,   808 
Garnishee,   decree   against,    810 
Garnishee,   defenses   which    he   may   make,    802 
Garnishee,  how  party  may  be  summoned  as,   798 
Garnishee  may  object  to  irregularities  in  attachment,  when,  807 
Garnishee  necessary  party  in  suit  in  equity   in   attachment,   801 
Garnishee,  no  decree  against  until  plaintiff  has  established  his  claim 

against  debtor,  808 
Garnishee,  when  decree  may  be  rendered  against,  810 
Grounds   of  attachmenti  in  equity   in   West   Virginia,    762 
Interest  and  profits  of  attached   property,   to  whom  paid  during  pen- 
dency of  suit,  790 
Intervention  in  attachment  proceedings  to  contest  validity  of  attach- 
ment,   793 
Issue  in  cases  of  intervention  in  attachment  tried  by  a  jury,  when,  796 
Lien  created  by  attachment,  n.'.ture  and  priority  of,  809 
Liens  in  attachment  proceedings,   as  to  priority  of,  809 
Lien  of  attachment  removed  when  bond  given  to  satisfy  judgment  or 

decree,    787 
Levy  of  attachment  should  bp  made  promptly,  775 
Levy  of  attachment,  upon  what  property  may  be  made,  776 


INDEX.  1589 

(References  are  to  sections,  Vol.  I  comprising  Sees.    1—810;  Vol.   II  the  residue.) 

ATTACHMENTS  —  Oontinued. 

Levy  of  attachment  essential  to  court's  jurisdiction,  775 

Mode  of  trial  of  intervenor's  cause  before  jury,  797 

Motion  to  quash  an  attachment,  what  reached  by,  779 

Motion  to  quash  an  attachment,  when  sustained,  779,  780 

Objections  to  an  attachment,  when  should  he   raised,   786 

Order  of  attachment  may  be  made,  when,  773 

Order  of  attachment,  when  retui-nable,  773 

Order  of  or  process  in  attachment  in  West  Virginia,  773 

Order  of  or  process  in  attachment  in  Virginia,  773 

Petition  of  intervener  in  attachment  suit,   794 

Petition  of  intervenor  in  attachment  suit,  character  of  and  what  it 
must   show,   794 

Petition  of  intervenor,  matters  arising  upon,  how  tried,  795 

Plea  in  abatement  of  an  attachment,  781 

Plea  in  abatement  of  an  attachment,  when  must  be  used,  781 

Plea  in  abatement  of  an  attachment,  how  issue  on  tried,  782 

Practice  in  equity  as  to  attachments,   777 

Process  of  garnishment,   when  returnable,  798 

Proceedings  upon  the  appearance  of  the  garnishee,  803  ■ 

Return  of  the  attached  property  to   the  defendant  upon  giving  bond, 
when,   787 

Several   attachments  may  issue  in  the  same  suit,  when,  773 

Suit  for  attachment  in  equity  in  Virginia,  grounds  of,  762 

Summons,  endorsement  of  attachment  upon  in  Virginia,  772 

Summons,  purpose  of  endorsement  upon  in  Virginia,  772 

Supplemental   affidavit  in   West  Virginia,   766 

Supplemental  affidavit,  when  may  be  made  and  what  to  contain,  766 

Valid  levy  of  attachment,  how  made,   775 

Who  may  defend  an  attachment,  778 

What  matters  on  the  record  will  operate  to  quash  or  abate  an  attach- 
ment, 780 

Who  may  be  garnisheed,  799,  800 

Who    may    intervene    in    attachment    proceedings    to    contest    validity 
of,   793 

When  propertj^  attached   is  expensive   to  keep   or   perishable,   may  be 
sold,  how  and  when,   792 
ATTORNEY— 

Absence  of  as  ground  of  continuance,  471 

Bill  should  be  signed  by,  when,   107 

Party  to   suit,  need  not  be,  when,  42 

When  should  be  appointed  guardian  ad  litem,  821 
AWARD  — 

Bill   to  set  aside,  frame  and  averments  of,   113 

Defendants  to  suit  to  set  aside,   45 

Forms  — 

order  filing  award  of  arbitrators  and  making  allowances  to  them, 

and  directing  summons  to  show  cause  against  same,   1170 
order  entering  up  award  as  the  decree  of  the  covtrt,  1171 

Who  may   sue   to   set  aside,   45 

What  parties  may  join  in  suit  to  set  aside,  45 


BANK— 

Cash   received   by   special   commissioner   making   sale   should   be  paid 
into,    when,    692 

BANKRUPTCY— 

Answer,  requisite  allegations  of  setting  up  a  discharge  in,  427 
Discharge  in,  as  a  defense  may  be  pleaded  in  bar,  377 
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BANKRUPTCY  —  Cuntinued. 
Forms  — 

plea  of,   1040a 
How  discharge  in  relied  on  as  a  defense,  427 

What   not   necessary   to   allege   in   an   answer   setting   up   a   discharge 
in,  427 
BAR— 

Forms  — 

plea  of  a  will,   1031 

plea  of  award,    1032 

plea   of   bankruptcy,    1040a 

plea  of  dismissal  of  former  suit  for  same  matter,  1027 

plea  of  judgment   at  law   for  same  matter,    1028 

plea  of  purchaser  for  valuable  consideration  without  notice,   1033 

plea   of   release,    1029 

plea    of   stated   account,    1030 

plea  of  the  statute   of  limitations,   1025 

plea  of  the  statute  of  frauds  to  a  bill   for  specific  performance, 
1026 

plea    that    plaintiff   not   adiministrator    as    alleged,    because    sup- 
posed intestate  is  living.   1035 

plea  to  a  bill   of  discovery   that  another  suit  is  pending  for  the 
same   discovery,    1036 

plea  that  plaintiff  has  no  interest  in  the  lands,  the  title  of  which 
he  seeks  to  discover,   1037 

plea  that  the  discovery  would  subject  defendant  to  forfeiture,  1038 

plea   that  diseoveiy  would  compel  defendant   to  betray  confidence 
as  an  attorney,  1039 

plea  to  a  bill  of  interpleader,   1034 

plea  to  a  bill  of  revivor,   1040 
Plea  in,  adjudication  of  court  other  than  one  of  law  or  equity,  377 
Plea  in,   an  award,   383 
Plea   in,   any   other   statute,   373 
Plea  in,  burden  of  proof  -on,  394 

Plea  in,  defendant  purchaser  for  valuable  consideration,  384 
Plea  in,   definition   and  purpose   of,   267 
Plea   in,    distinction   between   and   answer,    388 
Plea    in,    essential    requisites    of,    387 
Plea   in,  frame  of,   390 
Plea  in,   foi-mer   decree,   376 
Plea  in,  former  judgment,  374 

Plea  in,  former  judgment  of  foreign  state  or  country,  375 
Pleas   in,   how   classified,   352 
Plea  in,  how  issue  on  formed,  393 
Plea   in,   how   issue   on   tried,    395 
Plea   in,   how   suificiency   of   determined,    392 
Plea,  in,   release,   380 
Plea    in,    release   of   surety,    386 
Plea   in,    stated   acc-ount,    381 
Plea    in,    settled   account,    382 
Plea   in,    statute   of   frauds,    372 
Plea  in,  statute  of  limitations.  353 

Plea  in,  statute  of  limitations  of  one  of  two  or  more  defendants,  355 
Plea  in,  when  answer   must  accompany,   389 
Plea  in,   when  may  be  filed,   391  ' 

BELIEF— 

AlBdavit  for  an  attachment  made  on,  in  what  particulars,   765 
Allegations  of  bill  for   injunction  made  on,  when   sufficient,   122 
Pact  alleged   in  bill  on,  when  sufficient,   108 
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BENEVOLENT  OR  EDUCATIONAL  ASSOCIATION  — 
Forms  — 

petition  to  sell  property   of,    1003 
Petition  for  the  sale  of  property  of,  250a 
Proceeding  on  petition  for   the  sale  of  property  bf,  2506 
When    court    may    order    sale    of   property    on    petition    for    sale    of 
property   of,    250c 

BIDS  — 

Commissioner  at  judicial  sale  cannot  bid,  674 
Enforee^nent  of  at  judicial   sale,  how  made,  677 
How  received  at  judicial  sale,  675 

Upset  bid  as  ground  of  setting  aside  judicial  sale,  684 
Withdrawal  or  rejection  of  at  judicial  sales,  676 
When  made  can  not  be  retracted,  when,   676 
When   accepted,  should  not  be  relinquished,  676 
When  bidder  may  substitute  another  in  his  stead,  676 

BILL,  THE  — 

Account,  essential  allegations  in  the  bill  in  matters  of,  112 

Address  or  direction  of,  when  not  required,  98 

Allegations  of  in  stating  part  of,  what  should  be  alleged  in  stating 

part,    108 
Allegations  which  need  not  appear  in,  109 

Arbitration  and  award  in  matters  of,  essential  allegations  in,  113 
Attachment,  essential  allegations  in  the  bill  in  matters  of,   114 
Bills  not  original,  how  classified,  97 
Bill    of   certiorari,  what   is,   97 
Bill  of  interpleader,  what  is,   97 
Bills  in  equity,  how  divided,  97 
Bills  not  original,  how  defined,   97 
Bills  not  original,  purpose  of,   97 
Caption   or  introduction   of,   what  is,   99 

Cancellation  of  contracts,  allegations  in  the  bill  in  the  matters  of,  115 
Character  in  which  party  sues  must  appear  in,  108 
Charging  part   of  may   be   omitted,    102 
Charging  part   of,    object   of,    102 
Charging  part   of,   what   is,    102 
Charging  part  of,  when  advisable  to  use,   102 
Cloud   upon   titls  to   real   estate,   essential   allegations  in   the   bill   in 

the  matter  of,   116 
Confederating  part   of   may  be   omitted,    101 
Confederating   part    of,    what    is,    101 

Creditors'  bills,  essential  allegations  in  the  bill  in  the  matter  of,  117 
Divorce,  essential  allegations  in  the  bill  in  the  matter  of,   118 
Doing   of   equity   on   the   part  of   the    plaintiff,   essential    allegations 

in  the  bill  in  the  matters  of,  119o. 
Dower,  essential  allegations  in  the  bill  in  the  matter  of  assignment 

of,   119 
Exhibits  filed  with,   138 

Exhibits  filed  with,  need  not  be  set  out  fully,  when,  138 
Exhibits  filed  with  must  be  set  out  fully,  when,  138 
Foreign  laws  and  private  acts,  when  must  be  averred  in,   108 
Form  and  structure  of  original  bill  for  relief,  98 
Forms  — • 

a  cross-bill,  992 

a  cross-bill  in  the  nature  of  a  plea  puis  darrein  continuance,  992a 
,  against  an  executor  by  legatees  and  administrator  of  a  deceased 

legatee   for  the  payment  of  their  legacies  and  shares  of  the 

residuary    personal    estate,    957 


1592  INDEX. 

(References  are  to  sections,  Vol.  I  comprising  Sees.    1-810;   Vol.    II  the  residue.) 

BILL,  THE  —  Continued. 
Forms  — 

against  guardian  and  his  surety  by  ward,  after  attaining  majority; 

for  a  settlement  and  final   accounting,  942 
amended  ajid  supplemental  bill  —  another  form,   987 
amended  bill  —  another  form  and  one  often  used  in  practice,  989 
amended  or  supplemental  bill,  986 
amended  or  supplemental  bill  —  a  further  form,  988 
bill   of   interpleader,   959 

by  a  guardian  to  sell  lands  of  an  infant  in  West  Virginia,  941 
by-a  trustee  to  obtain  the  advice  of  the  court  touching  his  duties 

and   for   an   auditing  of  his   accounts,   979 
by   committee   of   lunatic   for    sale   of   latter's   lands,   setting   out 

specific  bids,  1252 
by  guardian  to  lease   infant's   lands,   941a 
by  guardian  to  sell  lands  of  an  infant  in  Virginia,  940 
by  surety  to  be  subrogated  to  rights  of  creditor,  977 
caption  and  address  of  —  Nos.   1-16,  874 
charging   part   of,   878 
confederating  part  of,  877 
for   alimony   without   divorce,    896 
for    an   account   of   partnership    dealings,    the    appointment    of   a, 

receiver,   and  for  an  injunction,   895 
for  annulment  of  marriage  on  the  gi-ound  of  duress,  897 
for  annulment  of  marriage  on  the  ground  that  the  .defendant  had 
a  former  wife  living  at  the  time  of  the  second  marriage,  898 
for  contribution  among  co-sureties,  911 
for  divorce  on  the  ground  of  impoteney,  921 
for  dower  in  an  ordinary  suit  by  a  widow,  931 
for  dower  by  widow  against  alienee  of  former  husband.  932 
for   dissolution  of  partnership  because  of  defendant's   misapplica- 
tion  of    funds    to    his    own   use,    and    for    a    receiver  —  short 
form,  971 
for  injunction  against  cutting  timber  pending  an  action  of  eject- 
ment,   945 
for   partition,   967 
for    partition    and    account,    968 

for  partition  when  some  of  the  parties  are  unkno\^m.  969 
for  specific  performance  by  vendor  against  vendee,  974 
for  specific  performance  by  vendee  against  vendor,  975 
for  specific  performance  of  parol  agreement  for  sale  of  land  where 

there  has  been  a  part  performance,  976 
for  the  cancellation  of  a  liix  deed  as  creating  a  cloud  upon  title 

to  real  estate,  901 
for  the  cancellation  or  rescission  of  an  instrument  on  the  gi'ound 
'  of   fraud,    904 

for   the   cancellation   of  a  written   instrument  on   the   gi'ound   of 

undue    influence,    905 
for   the   cancellation    of  a   written   instrument   on   the   ground   of 

mental   incapacity,   906 
for  the  cancellation  of  a  written  instrument  because  of  infancy,  907 
for  the  cancellation  of  a  written  instrviment  because  of  the  fidu- 
ciary relationship   of  the   parties,   908 
for  the  cancellation  of  a  written  instrument  because  of  drunken- 
ness, 909 
for  the  dissolution  of  a  corporation  in  a  court  of  equity,  912 
for  the  dissolution  of  ^^  partnership  and  for  an  injunction,  970 
for  the   establishment  and  enforcement  of  a   trust,   980 
for   the   establishment   of   the   boundaries   to   real    estate   in   cases 
wherein   they   have   become   confused,   900 
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BILL,  THE  —  Continued. 
Forms  — 

for  the  removal  of  a  trustee  because  of  misconduct  in  his  manage- 
ment of  the  trust  fund,  for  an  injunction  and  for  a  re- 
ceiver, 978 

for  the  rescission  of  a  contract  because  the  act  is  ultra  vires,  914 

for  the  foreclosure  of  a  mortgage,  933 

interrogatory  part  of,  880 

introduction   of  —  Nos.   17-33,   875 

in  a  creditors'  suit  against  the  estate  of  a  decedent,  913 

in  a  creditors'  suit  enforcing  judgment  lien,  915 

in  a  creditors'  suit  by  an  executor  or  administrator  to  subject 
the  real  estate  of  the  decedent  to  the  payment  of  his 
debts,   916 

in   attachment   suit,   899 

in  a  suit  upon  a  lost  instrument,   962 

jurisdiction  clause  of,  879 

of   discovery    merely,    918 

of  discovery  in  aid  of  defense  at  law,  919 

of  committee  of  insane  person  to  sell  such  person's  estate,  960 

of  injunction  against  closing  right  of  way,  945o 

of  injunction  against  laying  gas  pipe  on  the  plaintiff's  premises, 
946 

of  injunction  by  mortgagee  or  cestui  que  trust  against  a  mortga- 
gor or  grantor  in  trust  deed,  inhibiting  the  latter  from  cut- 
ting timber  on  the  mortgaged  premises,   947 

of  injunction  by  receiver  restraining  interference  with  property 
in    his    possession,    948 

of  injunction  to  judgment  at  law,  944 

of  injunction  to  judgment  at  law  on  ground  of  after-discovered 
evidence,  945i) 

of  rijvivor  by  the  original  complainant,  against  the  executor  of 
the  original  defendant  who  had  answered  the  original  bill 
before  his  death,  991 

of  review  upon  errors  in  law,  993 

of  review  on  discovery  of  new  matter,  994 

prayer  for  an  answer,  oath  waived  —  injunction  against  pro- 
ceedings at  law  —  declaration  of  trust  —  conveyance  —  No. 
41,   881 

prayer  for  an  injunction  —  No.  42,   881 

prayer  for  the  production  of  papers,  etc., —  No.  43,  881 

prayer  of  for  relief  —  No.   39,  881 

prayer  of  for  relief — ^ another  form  —  No.  40,   881 

prayer  of  for  process  —  No.  44,  881 

premises  or  stating  part  of,   876 

the  amendment  to  a  bill.  990 

to  cancel  a  deed  carrying  apparent  title  as  creating  a  cloud  upon 
the  title  of  the  plaintiff,  902 

to  cancel  a  contract  of  sale  as  creating  cloud  upon  title  to  real 
estate,  903 

to  carry  decree  into  execution,  910 

to  construe  a  will,  983 

to  enforce  a  laborers'  lien  against  a  corporation,  964 

to   enforce   a  mechanics'   lien,   965 

to   enforce  a   vendor's   lien,    966 

to  enjoin  a  municipal  corporation  from  the  creation  of  an  illegal 
indebtedness,    953 

to  enjoin  the   erection  of  a  nuisance,  949 

to  enjoin  a  nuisance  by  fouling  o  water  course.  950 

to  enjoin  the  sale  of  property  under  a  trust  deed,  951 


1594  INDEX. 

J 
(References  are  to  sections,  Vol.  I  comprising  Sees,    i— 8lo;   Vol.   II  tlie  residue.) 

BILL,  THE  —  ConJtMMed. 
Forms  — 

to  enjoin  a  sale  of  property  under  a  deed  of  trust  to  secure  pay- 
iDent  of  money  borrowed  from  building  and  loan  associa- 
tion, 952 

to  have  an  instrument  in  the  form  of  a  deed  declared  to  be  a 
mortgage,  917 

to  impeach  a  decree  on  the  ground  of  fraud,  961 

to  obtain  a  divorce  from  the  bonds  of  matrimony  on  the  ground 
of  adultery  and  for  alimony  and  an  injunction,  9'20 

to  obtain  a  divorce  a  vinculo  matrimonii  because  of  penitentiary 
sentence,    922 

to  obtain  a  divorce  from  the  bonds  of  matrimony  because  of  con- 
viction of  an   infamous  offense,   923 

to  obtain  a  divorce  from  the  bonds  of  matrimony  because  of 
three   years'    desertion,    924 

to  obtain  a  divorce  from  the  bonds  of  matrimony  because  of 
pregnancy  at  the  time  of  marriage,   925 

to  obtain  a  divorce  from  the  bonds  of  matrimony  wflere  the  wife 
had  been  notoriously  a  prostitute  before  marriage,  926 

to  obtain  a  divorce  a  mensa  et  thoro  for  cruel  treatment,  927 

to  obtain  a  divorce  a  mensa  et  thoro  because  of  reasonable  appre 
hension  of  bodily  hurt,  928 

to  obtain  a  divorce  a  mensa  et  thoro  because  of  abandonment 
or    desertion,    929 

to  obtain  a  divorce  a  mensa  et  thoro  because  of  '  "bitual  drunken- 
ness, praying  custody  of  children  and  an  injunction,  930 

to    perpetuate   testimony,    984 

to  recover  back  purchase  money  on  a  deficiency  in  the  quantity  of 
land  sold.     Abatement  of  purchase  money  —  No.  72,  893 

to  recover  back  purchase  money  on  deficiency  of  quantity  of  land 
sold  —  short  form,   894 

to  restrain  the  collection  of  an  illegal  tax,  954 

to  restrain  and  inhibit  the  extraction  of  oil  or  gas  from  the  lands 
of  the  plaintiff,   955 

to  restrain  the  taking  of  private  property  for  public  use  without 
compensation,    956 

to  restrain  and  inhibit  laborers  -and  members  of  labor  organiza- 
tions from  molesting  or  injuring  the  plaintiff  in  the  conduct 
of  his  business,  958 

to  reform  or  correct  o  writing  on  the  ground  of  mistake,  972 

to  surcharge  and  falsify  the  settlement  of  a  personal  representa- 
tive,  973 

to  set  aside  a  fraudulent  conveyance,  935 

to  set  aside  fraudulent  conveyance  by  corporation  made  to  secure 
some  of   its  officers,  936 

to  set  aside  voluntary  conveyance  to  the  prejudice  of  the  rights 
of  creditors,  937 

to  set  aside  a  fraudulent  conveyance  —  short  form,  938 

to  set  aside  a  conveyance  or  transfer  so  far  as  the  same  creates 
a   preference,    939 

to  set   aside  u  will  —  general   form,   981 

to  set  aside  a  will  on  the  ground  of  undue  influence  and  mental 
incapacity,    982 

to  set  up  a  lost  will,  963 

to  take  testimony  de  bryie  esse,  985 
Fraud,   essential   allegations   in  the  bill  in  the  matter  of,   120 
Fraudulent  conveyances,  essential   allegations  in   the  bill  in   suits  to 
set  aside,   121 
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BILL,  THE  —  Continued. 

Frame  of  bill  in  West  Virginia  may  follow  statute,  98 

Impertinence  in,  objection  to,  how   raised,  111 

Impertinent  matter,   what   is,   110 

Impertinent  matter,  must  not   appear  in,    110 

Injunctions,  essential  allegations  m  the  bill  in  the  matters  of,  122 

Interrogatories  in  must  be  based  upon  proper  allegation  in,  104 

Interrogatory  part  of,   104 

Interrogatory  part  of,  purpose  of,  104 

Interrogatory   part  of,   may   be  general,   when,    104 

Interrogatory  part  of,  when  should  be  special,  104 

Jurisdiction  clause  of,  purpose  of,  10.3 

Jurisdiction  in  equity  must  appear  in,  103 

Jurisdiction  clause  of  may  be  omitted,  103 

Judgments  and  decrees,  essentia]  allegations  in  the  bill  in  the  mat- 
ter of  the  impeachment  or  setting  aside  of,  123 

Laches,  essential  allegations  in  the  bill  in  matters  involving,  ll'.ia 

Liens,   in  the   matter   of  the  enforcement  of,    124 

Lien,  mechanics',  in  suit  to  enforce,  essential  allegations  of  the  bill, 
124 

Lien,  mortgage,  in  suit  to  foreclose,  essential  allegations  of  the  bill,  124 

Lien,  vendor's,  in  suit  to  enforce,  essential  allegations  of  the  bill,   124 

Lost  instrument,  essential  allegations  of  the  bill  in  the  matter  of,  12.5 

May  be  framed  with  a  double  aspect,  when,  135 

Multifarious,  must  not  be,  136 

Multifarious,    when    deemed,    136 

Multifariousness    in,    when    may   be   disregarded,    136 

Multifariousness  in,  illustrations  of,  136a 

Multifarious,   when  bill  treated  as,  illustrations  of,   1366 

Multifariousness,   defect   of  in  bill,   how   reached,   137 

Must  be  signed,  how,   107 

Must  not  be   insufficient,   uncertain  or  vague,   108 

Mistake,  essential  allegations  of  the  bill  in  the  matter  of,   126 

Names  of  parties  to  be  affected  by,  must  show,  108 

New  trials,  essential  allegations  of  the  bill  in  matters  of,   127 

Next  friend,  when  filed  by,  what  bill  must  show,  108 

Origin  and   definition   of.   in   equity,   96 

Original   bills,  how  classified,   97 

Original   bills   praying  relief,   97 

Original  bills  not  praying  relief,  how  divided,  97 

Original,  what  are,  97 

Partition,  essential  allegations  of  the  bill  in  the  matter  of,  jl28 

Partnership,  essential  allegations  of  the  bill  in  matters  of,  129 

Plaintiff's  title  or  claim  must  be  set  forth  in,  108 

Plaintiff,  when  in  doubt  as  to  kind  of  relief  entitled  to,  how  framed, 
135 

Prayer    of,   essential   in,    105 

Prayer  of.  for  process,  106 

Prayer  of,   for  process,  may  be   omitted,  when,    106 

Prayer  of  for  relief,  105 

Prayer  of,  may  be  general  or  special,   105 

Prayer   of,   special,   defined,    105 

Prayer  of,  when  must  be  special,   105 

Premises  or   stating  part  of,    100 

Premises   or  stating  part  of,  what   should   contain,   100 

Reformation  and  rescission  of  written  instrument,  essential  allegations 
in  the  bill  in  matters  of,  11.5 

Scandalous  matter,  must  not  appear  in,  110 

Scandalous  matter,  what  is,  110 

Scandal  in,  objection  to,  how  raised.  Ill 
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BILL,  THE  —  Continued. 

Should  contain  special  and  general  prayer,  105 

Signing    of,     107 

Specific  performance  of  contracts,  essential  allegations  of  the  bill  in 
the   matter    of,    130 

Stockholders,  essential  allegations  of  the  bill  in  suit  by,  on  behalf  of 
corporation,    131 

Surcharging  and  falsifying  accounts  of  fiduciaries,  essential  allegations 
of  the  bill  in  the  matter  of,  132 

The  usual  and  ordinary  bill,  what  is,  97 

Trustee,  essential  allegations  of  the  bill  in  the  matter  of  accounting 
by,   133c 

Trustees  and  their  beneficiaries,  essential  allegations  of  the  bill  in  the 
matter  of  controversies  between,  and  with  third  parties,  133f 

Trusts  and  trustees,  appointment  of  new  trustee,  essential  allega- 
tions of  the   bill  in  the  matter   of,    133 

Trusts  and  trustees,  essential  allegations  of  the  bill  in  the  matter  of 
sale,  mortgage  or  lease  of  trust  property,  133o,  818 

Trusts  and  trustees,  essential  allegations  of  the  bill  in  the  matter  of 
the  investment  of  trust  funds,    1336 

Trust  funds,  essential  allegations  of  the  bill  in  the  matter  of  the 
removal   of  to   another   state  or   c-ountry,    133d 

Trusts,  essential  allegations  of  the  bill  in  the  matter  of  the  establish- 
ment and  enforcement  of,  133e 

Trusts  funds,  essential  allegations  of  the  bill  in  the  matter  of  the 
pursuit  of,   lS3g 

Uncertainty  in,  ways  in  which  may  arise,   100 

Usury,  in  the  matters  of.   133/i 

Wills,   in  the  matter  of  the  contest  of,  134 

When  for  relief,  may  contain  prayer  for  discovery,  105 

What  must  appear  on  the  face  of,  108 

When   should  be  under  oath,   107a 

When   termed   an   information,   96 

BILL  DE  BENE  ESSE — 

By  whom  may  be  maintained,   152 

Definition   and   nature    of,    151 

Essential  allegations  of,   154 

Form  of,  985 

Statutory  provision  has  superseded  necessity  of,   155 

When   maintainable,    153 

BILL  OF  DISCOVERY—  " 

Against  whom  and  as  to  what  disclosures  it  will  lie.  158 
Allegations,  the  necessary,  of  pure  bill  of  discovery,  163 
Allegations,  the  necessary,  of  mixed  bill  of  discovery,  164 
Answer,  eflfect  of,  to  a  pure  bill  of  discovery,  166 
Answer,  effect  of,  to  a  mi-^ed  bill  of  discovery,  167 
Answer  to   a  pure  bill   of   discovery,    165 
Classification  and  definition  of,  156 
Documentary  evidence,  when  it  relates  to,   161 
Forms  — 

bill   of  discovery  merely,   918 

of  discovery  in   aid  of  defense  at  law,  919 
Interrogatories,   discovery   by   means   of,    168 
Objection  to   answering,   how  may   be   made,    160 
Parties,  rights  of  as  to  interrogatories  as  u  means  of  discovery,  169 
Pure,  when  may   be  filed,   157 
What   matters   defendant   must   disclose,    159 

Witness,  though  defendant  may  be  examined  as,  does  not  preclude 
right  to,   162 
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BILL  OF  EXCEPTIONS  — 

Not  taken  in  regular  chancery  practice,  576 

Taken  on  trial  of  issue  before  jury  on  petition  of  third  party  di3put-> 
ing   validity   of   attachment,   when,    797 

Upon  issues   out  of  chancery,   666 
BILL  OF  INTERPLEADER— 

Adequate  legal  remedy,  when  exists,  cannot  be  tiled,  142 

Allegations  necessary  in,    144 

Bill  in  the  nature  of,  145 

By  whom  may  be  filed,  140 

Costs   on,    147 

Form   of,   959 

Instances  illustrative  of  the  right  to  maintain,  141 

Interpleader  as  provided  by  statute,  146 

In  what  cases  will  lie,  139 

Parties  to,  143 
BILL  TO  PERPETUATE  TESTIMONY— 

Essentials  of,  149 

Form   of,   984 

Object   of,    148 

Statute,  provisions  of  as  to  perpetuation  of  testimony,  150 
BILL  OF  REVIEV7— 

Allegations,   the  essential   of,   218 

Bill  in  the  nature  of,  224 

Bill,   supplemental,    in   the   nature   of,   225 

Cases  illustrative  of  the   use   of,  219 

Cases  illustrative  of  the  disallowance  of,  220 

Cases  reached  by,  class  of,  210 

Court,  leave  of  to  file,  must  be  obtained,  when,  214 

Court,  leave  of  to  file,  when  need  not  be  obtained,  214 

Court,   leave  of,  to  file,  how   obtained,  215 

Decree,  as  to  the  performance  of  before  filing,  221 

Decree,  final,  what  is,  209 

Decree  pro  confesso,  to  correct,  will  lie,  when,  210 

Defendants  to,   217 

Defenses   to,   for   errors   of   law,    222 

Defenses  to,  for  newly-discovered  evidence,  223 

Definition  of,  208 

Errors  apparent  of  record,  will   lie  for,   when,   210 

Error   apparent   on   face   of   decree,   what   is,   211 
"  Error   apparent  on  face  of  decree,"  meaning  of  phrase,  211 

Evidence,  new,  arising  since  trial,  will  lie  for,  when,  210 

Evidence,  newly-discovered,  what  is  sufficient  to  sustain,  212 

Filed,  must  be  within  what  time,  213 

Filed,   where   must  be,    210 

Forms  — 

bill  of  review  on  discovery  of  new  matter,  994 
bill   of  review   for   errors   in   law,   993 
order   for   leave   to   file.    1257 
petitions  for  leave  to  file,   1009,  1010 

When  will  lie  —  decree   must  be  final,  209 

Who  may  file,  216 

BILL  OF  REVIVOR— 

Averments,  the  essential  of,   185 
Bill  in  the  nature  of,   187 

By 'whom  and  in  w^-«e  name  suit  should  be  revived,  183 
Defenses   to,    186 

Difference,  characteristic,  between  bill  of  revivor  and  bill  in  the  nature 
of,  187 
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BILL  OF  REVIVOR— Continued. 
.  Forms  — 

by  the  original  complainant  against  the  executor  of  the  original 
defendant  who  had  answered  the  original  bill  before  his 
death^  991 

Motion,   revivor  by,   190 

Revivor  and  supplement,  bill  of,  188 

Revivor   and  supplement,  what  are,   188 

Revivor  and  supplement,  bill   of,  when  proper,   188 

Scire  facias,  revivor  by,    189 

Scire  facias,   can   only  be  used  when,   189 

Suit,  abatement  of,  so  as  to  make  use  of,  proper  or  necessary,  181,  182 

Suit,    how    may    be    revived,    184 
BONDS  — 

Attachment  bond,  774 

Attached  pi-operty  not  taken  into  possession  until  bond  given,  774 

Before  whom  attachment  bond  given,  774 

Before   whom    injunction   bond   given,    704 

Condition  of  attachment  bond,   774 

Condition   of  injunction  bond.   702 

Decree  appointing  special  commissioner  must  provide  for,  669 

Exceptions  to  attachment  bond,  who  may  endorse,   774 

Failure  of  special  commissioner  to  give  bond,  effect  of  upon  sale,  670 

Forms  — 

bond  of  injunction  to  judgment  at  law,   1269 
exceptions  to  the  sufficiency  of  an  attachment  bond,  1134 
of   exceptions    to    delivery   bond   taken   by   officer   levying   an    at- 
tachment,   1247 
of  injunction  bond,   1268 

order    awarding   injunction    without    bond,    1213 
order  dissolving  injunction  unless  new  bond  given,   1222 
order  overruling  exceptions  to  attachment  bond,  1176 
order  sustaining  exceptions  to  attachment  bond.  1177 
order    sustaining   exceptions   to    forthcoming   bond    and    requiring 
officer   to   obtain  good  bond,   1179 

Injunction  bond,  702-704 

Injunction  bond,  when  must  be  given,  704 

Injunction  ought  not  to  be  made  to  take  effect  until  bond  given.  702 

Must  be  given  before  injunction  takes  effect,  when,  702 

Penalty  of   attachment  bond,   774 

Personal  representative  not  required  to  give  injunction  bond,  702 

Special  commissioner  to  make  sale  of  real  estate  must  give,  669 

Special  commissioner  to  make  sale  of  real  estate  must  append  to  sale 
notice  certificate  of  clerk  that  bond  has  been  given.  669 

The  penalty  of  an  injunction  bond.  704 

Who  must  be  security   on  of  special  commissioner.   669 

What  irregularities  wil  not  invalidate  injvinction  bond,  703 
BOUNDARIES  — 

Forms  — 

bill   in   the  matter   of  the   confusion   of.   900 

Who   may  bring  suit   to   settle   confusion   of.    56 

Who  must  be  defendant  to  suit  to  settle  confusion  of.  .16 
BUILDING  AND  LOAN  ASSOCIATION  — 

Bill    to   enjoin   sale   of   propertv    under   deed   of  trust  given  to,    form 
of,   9.'52 

BURDEN   OF  PROOF— 

Affirmative   allegations   of  an    answer.    5^G 

Deed,   in  suit  to  contest.   536 

Ex  parte  settlement  of  accounts,   536 
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BURDEN  OF  PROOY  —  Continued. 
No  certain  rule  as  to^  536 
Plaintifl',  generally  rests  \ipon,  535 
Principles  governing,   536 

Rests  upon  party  holding  the  affirmative,  508,  535 
Shifts   from   party   holding  the   affirmative,   when,   535 
Will,   in  suit  to   contest,   536 


CANCELLATION   OF  WRITTEN   INSTRUMENTS  — 

Bill  in  the  matter  of,  115 

Commissioner   purchasing  at  his   own   sale,   parties  plaintiff  and  de- 
fendant, 55 

Decree  in  matter  of,  essentials  of,   591,   502 

Defendants  to  suit  for  removal  of  cloud  upon  title  to  real  estate,  48 

Drunkenness,  parties  plaintiff  in  eases  of,   54 

Drunkenness,  parties  defendant  in  cases  of,  54 

Essential  allegations  in  the  bill  in  suits  for  the,  115 

Fiduciary  relationship,  parties  plaintiff  in  cases  of,   55 

Fiduciary   relationship,   parties   defendant   in   cases  of,    55 

Forms  — 

bill    for   because   of   infancy,    907 

bill  for  because  of  fiduciary  relationship  of  parties,  908 

bill   for  because  of  drunkenness,   909 

bill  for  because  the  act  is  ultra  vires,  914 

bill  for  cancellation  |0f  tax  deed  as  cloud  upon  title,  901 

bill  to  cancel  deed  carrying  apparent  title  as  creating  cloud  upon 

title  of  plaintiff,  902 
bill  to  cancel  contract  of  sale  as  creating  cloud,  903 
bill  for  on  ground  of  fraud,  904 
bill  for  on  ground  of  undue  influence,  905 
bill  for  on  ground  of  mental  incapacity,  906 
order  cancelling  instrument  as  cloud  upon  title,   1180 
order   cancelling  instrument   on   ground   of   fraud,    1181 
order  cancelling  instrument  on  ground  dif  infancy,   1182 
order  cancelling  instrument  because  of  insanity,    1183 

Fraud,  in  cases  of  parties  plaintiff,  49 

Fraud,   in   cases   of  parties  defendant,   49 

Inadequacy   of   consideration   and    misrepresentation,    parties   plaintiff 
in  cases  of,  51 

Inadequacy  of  consideration  and   misrepresentation,   parties  defendant 
in    cases    of,    51 

Infancy,    parties   plaintiff   in    cases   of.    53 

Infancy,  parties  defendant  in   cases   of,   53 

Mistake,  averments  of  the  bill  in  cases  of,   126 

Mistake,  parties  defendant  in  cases  of,   50 

Mistake,  parties  plaintiff  in  cases  of,  50 

Plaintiff,   who   should  be   to   suit   for   removal   of   cloud   upon   title   to 
real  estate,  48 

To  remove  cloud  from  title  to  real  estate,  48 

Undue  influence,  parties  plaintiff  in  cases  of,  52 

Undue  influence,  parties  defendant  in  cases   of,  52 

CAPTION  — 

Forms   of,  various,    875 

Generally   contains,   what,   99 

Or  introduction  of  the  bill,  99 
CAVEAT  EMPTOR— 

Nature  and  extent  of  the  rule  of.  687 

Rule  of  applies  to  purchaser  at  judicial  sale,  687 
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CERTAIlSrTY— 

Required  in  the  statement  of  facts  in  the  bill,  100 

Various  ways  in  which  uncertainty  in  a  bill  may  arise,   100 
CESTUI  QUE  TRUST— 

Allegations  of  bill  in  various  cases  in  which  interested,  133-13.3p 

May  file  bill  for  removal  of  trustee,  79 

May  maintain  bill  for  relief  under  trust  deed,  when,  60 

May  maintain  bill  of  injunction  inhibiting  removal   of  growing  crop, 
when,  60 

May  maintain  bill  for  appointment  of  receiver,  when,  60 

May  sue  trustee  under  trust  deed  for  accounting  of  funds,  when,  60 

When  creditor  of  may  charge  trust  subject,   79 

When  necessary  paj-ty  to  suit,  60,  79 
CHAMBERS  — 

Decree  or  order  for  temporary  alimony  may  be  entered  at,  589 

Decrees  which  may   be  entered   at,   570 

Injunction  may  be  dissolved  at   chambers,  when,   711 

Judge   may  award  injunction  at,   696,   701 

May   apopint  receiver   at,   when,   737 

May  refer  cause  to  commissioner  at,   632 

Motion  to   dissolve  injunction  at,  notice  of,  712 
CHARGE  ON  REAL  EST.\TE — 

Presumption  that  testator  intends  to  make  legacy,  when,  538 
CHARGING  PART  OF  THE  BILL— 

Form  of,  878 

May  be  omitted,  102 

Purpose  of,    102 

What  is  the,   102 

When   advisable   to   use,    102 
CHURCH  PROPERTY— 

Form  of  order  authorizing  sale  of,    1184 

Form  of  petition  by  trustees  for  the  sale  of,  1003 

Petition  for  the  sale  of,  250a 

Proceedings  on   petition   for   the   sale   of,   2506 

When  court  may  order  sale  of,  250c 

CLERKS  — 

Direction  to  for  issuance  of  summons,   11 

Injunction   orders   directed   to,   when,    698 

Require  to  keep  lule  docket,  252 

Rules  to  be  held  in  the  office  of,  251 

When  suit  to  be  entered  as  dismissed  at  rules  by,  256 
CLOUD  UPON  TITLE  — 

Bill  for  removal  of,  necessary  averments  in,   116 

Character  of  decree  that  may  be  entered  in,  592 

Decree  in  th©  matter  of  the  removal  of,   592 

Defendants  in  suit  for  removal  of,  48 

Form  of  bill  for  cancellation  of  tax  deed  as  creating,  901 

Form  of  bill  to  cancel  deed  as  carrying  apparent  title  as  creating,  902 

Form  of  bill  to  cancel  contract  of  sale  as  creating,  903 

Form   of  order   cancelling  instrviment  as  creating.   1180 

Plaintiff   in   suit   for   removal   of,   48 

Plaintiff  in  suit  for  removal  of  must  be  in  actual  possession,  when,  48 
CO-DEFENDANTS  — 

Admissions  of  one  defendant  will  not  bind,  when,  447 

Answer  of  one  defendant,  when  not  evidence  against,   447 

Cross-bill  may  be  filed  against,  191 

Decree   between    must    be    based    upon    pleadings    and    proofs    between 
plaintiffs   and  defendants,  578 
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CO-DEFENDANTS  —  Continued. 

Decree  between,  when  may  be  entered,  578 

Form   of   answer    in   the    nature    of   a    cros8-bill    setting   up   claim   to 

affirmative  relief,  1067 
Form  of  cross-bill,  992 

Form  of  commencement  to  answer  of  one  defendant,  1046 
Form  of  commencement  to.  answer  of  several  defendants,  1047 
Form  of  special  reply  of  one  defendant  to  answer  in  nature  of  cioss- 

bill  of  his   co-defendant,    1078 
How  advantage  taken  of  non- joinder  of,  91 
Joinder  of,  86 
Misjoinder  of,  89 

Must  be  party  to  an  answer  in  the  nature  of  a  cross-bill,  when,  424 
No  decree  can  be  rendered  against  unless  plaintiff  entitled  to  relief,  578 
No  relief  against  by  means  of  ordinary  answer,  423 
Relief  against  by  answer  in  the  nature  of  a  cross-bill,  423 
Should  be  made  defendants  to  cross-bill,  when,   198 
When  party  to  an  answer  in  the  nature  of  a  cross-bill  must  be  served 

with   process,   424  > 

COMMISSIONERS    IN    CHANCERY— 

Adjournment  of  time  for  taking  an  account  upon  an  order  of  reference 

to,   636 
Cause  should  not  be  referred,  to  enable  party  to  take  evidence,  628 
Cause  should  not  be  referred  upon  overruling  demurrer,  when,  628 
Cause   should  not  be  referred  to,   when  answer   denies   all  the  allega- 
tions of  the  bill,  as  a  rule,  628 

Character  and  extent  of  notice  and   how   given   of  taking  an  account 
upon   an    order   of   reference^    634 

Confirmation  of  report  of,  how  made,  644 

Confiiet  in  the  evidence  before,  so  the  fact  in  question  cannot  be  de- 
termined,  duty  of,  under  such  circumstances,  642 

Debts  to  be  reported  on  must  be  divided  into  classes,  when,  642 

Decree  should  designate  the  name  of  the  commissioner,  632 

Decree  of  reference  should  state  principles  upon  which  account  is  to 
be   taken,    632 

Decree  of  reference,  should  direct  matters  to  be  reported  on,  632 

Decree  of  reference  may  give  instructions  to,  632 

Estates   of   decedent,   references   in   cases   of,   629 

Evidence  taken  before,  to  be  returned  with  report  of,  when,  637 

Evidence,  governed  by  ordinary  rules  of,  638 

Evidence,  Jiow  usually  taken  before,  637 

Evidence,  parties  should  use  diligence  to  present  before,  639 

Exceptions  to  report  of,  how  argued,  647 

Exceptions  to  report  of,  how  taken  and  character   of,  646 

Exceptions  to  report  of,  who  may  file,  649 

Exceptions  to  report  of,  when  necessary,  646 

Exceptions  to  report  of,  record  of  must  show,  647 

Exceptions  to   report   of,   when   may   be  filed,    648  , 

Exceptions  to  report  of,  date  of  filing  should  be  shown,  648 

Exceptions  to  report  of,  advisable  to  file  within  the  ten  days  after  its 
completion,  648 

Failure  of,  to  report  on  matters  referred  to,  642 

Findings  of,  when  should  be  itemized,  642,  653 

Findings   of,   as  to  matters   of  fact  on  a   conflict   of  evidence,   effect 
of,  650,  651 

Forms — 

exceptions  to  report  of,   1130 

notice  of  taking  accotmt  by.   1116 

notice  that   report  of  has  been  completed,   J 115 
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COMMISSIONERS  IN  CnANCmiY  ~  Continued. 
Forms  — 

order     confirming     report     of     and     directing     sale     of     infant's 

lands,   120t3 
order   referring  cause   to   for   account   in   suit  against   estate   of 

decedent,   1138 
order   referring  cause  tOj  to  take  an  account  in  creditors'   suit  to 

enforce  judgment  liensj  1139 
order  referring  cause  to  in  suit  to  surcharge  and  falsify  accounts 

of  fiduciary,  1140        ' 
order  referring  cause  to,  to  expunge  scandalous  matters,  116.5 
order    overruling    some    exceptions    to    report    of    and    sustaining 

others,   1198 
order    referring    cause    on    guardian's    bill    to    sell    lands    of    in- 
fant, 1205 
order  of  reference  to  for  settlement  of  executorial  and  administra- 
tion accounts,   1199 
order    of    reference    to    for    account    of    rents    and    profits    under 

bill  for   equity  of  redemption,    1204 
report  of.    111,7 
report   of   as    to   whether   minor's    interest   will   be    promoted    by 

sale  of  his   lands,    1121 
report  of  upon  exceptions   to  an   answer,   1125 

report     of     in     suit     to     surcharge     and     falsify     accounts     of 
fiduciary,    1126 
Fraudulent   conveyance,   reference   to,    for   ascertaining   fraudulent   in- 
tent,   630 
General  rule  as  to  when  cause  should  be  referred  to,  629 
How  appointed,  their  duties  and  powers,   627 
Illustrations    of    general    rule   as    to    when    cause    should    be    referred 

to,    629 
Introduction    of   evidence   before,    upon   an   order   of  reference  for   the 

taking  of  an  account  by,  637,   638 
May  submit  matters  to  court  for  advice  or  opinion,  632 
Matters  to  be  reported  on  by  the,  upon  order  of  reference.  633 
Must  report  conclusions,  and  not  circumstances,  642 
Mutual  and  complicated  accounts,  reference  to  in  cases  of,  629 
Necessary  parties,   in  absence  of,  should  be  no  reference  to,   62S 
Notice  of  time  and  place  of  taking  account  upon  order  of  reference,  634 
Notice  to  lien   holders  upon  order   of  reference  to,   634 
Order   of  reference   may   be   entered   by   the   court,   or   Judge    in   vaca- 
tion,  632 
Order  of  reference  cannot  be  waived  by  the  parties,  when,  633 
Order  of  reference  to,  in  creditors'  suit,  effect  of,  655 
Order  referring  cause  to  commissioner,  632,  633 
Objections  to  report  of,  for  errors  on  face  of,  645 

Objections  to  first  report  of,  after  second  report  has  been  made,  645 
Partnership  matters,  reference  in  eases  of,  620 
Parties  who  may  appear  before,  upon  an  order  of  reference.  635 
Questions  of  law  and  fact  may  be  passed  upon  by,  when,  628 
Reference  to,  to  report  upon  title  to  real  estate,  629 
Reference  to,  when  matter  of  is  discretionary  with  court,   630 
Rents  and  profits  of  real  estate,  reference  to  ascertain,  630 
Report  of,  and  its  return,  640,  642 
Report  of,  how  it  should  be  made,   640,  641 

Repoit  of  must  lie  in  office  of,  upon  its  completion  for  ten  days,  643 
Report  of,  objections  to,  how  made.  645 

Report  of.  should  be  recommitted  before  its  confirmation,  when.  654 
Report   of,   upon   wbat   must   be   based,   63S 
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(References  are  to  sections,  Vol.   I  comprising  Sees,    i— 8io;   Vol.   II  the   residue.) 

COMMISSIONERS  IN  CHAiUGF.RY  —  OonUnued. 
Report  of,  what  shall  be  returned  with,   G40 
Report  of,  what  should  not  be  copied  into,  640 
Report  of,  what  notice  to  be  given  on  completion  of,  641 
Report  of,  when  advisable  to  except  to,  646 
Report  of,  when  evidence  not  returned  with,  648 
Report  of,  when  it  contains  alternative  statements,  652 
Report  of,  when  it  will  be  confirmed,  644 
Report  of,  when  it  will  be  recommitted,  653,  654 
Report   of,  when  not   excepted  to,   effect  of,   647 
Specific    performance,    reference   in    suit    for    to    ascertain    amount    of 

taxes  on  land,  630 
Stenographer,  when  may  be  employed  to  take  evidence  before,  638 
Surcharge  and  falsify  fiduciary's  settlement,  when  suit  to,   should  not 

be  referred  to,   628 
When  a  cause  may  be  heard  on  report  of,  643 
When  cause  should  not  be  referred  to,  628 

When   court   not   satisfied   with   report   of,   course   to   pursue,   646 
When  decree  can  be  rendered  on  the  evidence,  should  be  no  reference 

to,  628 
When  party  no  interest  in  the  suit,  should  be  no  reference  to,  628 
When  a  cause  should  be  referred  to,  629 

When  court  may  state  an  account  without  referring  cause  to,  630 
Who  may  act  as  commissioner,  631 
Who  may  appear  before,  after  an  order  of  reference  in  creditors'  suit, 

635 
Witness,  how  attendance  of  before  procured,  637 
Witnesses,   examination   of   before,    how    conducted,   638 
Witnesses  may  be  summoned  to  give  evidence  before,  637 
Witnesses  may  be  examined  and   cross-examined  before,  639 
Writings,  in  cases  of  genuineness  of,  reference  to,  629 

COMMITTEE— 

Bill  by  for  sale  cf  land  of  insane  person,  averments  in,  818 
Bill  by  for  sale  of  property  of  insane  person,  812 
Caption  of  bill  brought  by — No.  4,  874 
Forms — 

bill   by   to   sell   lunatic's   lands,    1252 
Insane  person,  suit  against,  should  be  in  name  of  committee,  when,  63 
Introdueaion  of  bill  filed  by — No.  21,   875 
Petition  by  for  sale  of  estate  of  insane  person,  235,  818 
Petition   concerning   removal    of   estate   by,    247 
Petition  for  transfer  of  estate  of  insane  person  by,  246 
Proper  person  to  sue  or  be  sued  concerning  estate  of  insane  person,  63 
Sale  of  land  of  insane  person,  can  only  be  made  by,  816 
Sureties  of,   when  necessary  parties  to   suit  on  bond,   63 

COMPETENCY  — 

Exceptions  to  depositions  because  of  incompetency   of  witness,  499 

Incompetency  of  evidence,   how  waived,   500 

Incompetency  of  witness  to  testify  in  Virginia,  528,  529 

Interested  party,  Avhen  not  competent  in  West  Virginia,  524,  526 

Objections  to,  of  witness,  when  should  be  made,  500 

Of  evidence,  at  what  stage  of  the  suit  determined,  531 

Of  husband  and  wife  as  witnesses  in  Virginin.  532 

Of  husband  and   wife  as  witnesses  in   West  Virginia,   533 

Of  witness,   where  contract  made  with  agent,   530 

Of  witnesses,  523.  534 

WTiat  is  personal  transaction  with  decedent,  527 

CONCURRENT  .njRlSDICTION— 

Of  equity  in  attachments,   762,  763 
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CONFEDERATING  PART  OF  THE  BILL— 
How   treated,    101 
What  it  generally  contains,  101 
form  of,  877 

CONFESSION— 

Bill  taken  as  confessed,  when,   104,  258, 

Bill  cannot  be  taken  for  confessed,  when,  20,  581 

Decree  pro  confesso,  what  is,  and  when  will  be  entered,  580,  581 

Effect  of  decree  pro  confesso,  582 

Of   judgment,   form  of   order  setting  aside   made  in  action   at   law   to 

obtain   injunction,    1219 
Of  judgment  upon  awarding  injunction  to  action  at  law,  717 

CONFIRMATION— 

Commissioner's    report    of    sale,    681 

Court's  refusal  of  commissioner's  report  of  sale,  681,  684 

Forms — 

order  confirming  sale  under  attachment,   1161 

order   confirming   report   of   commissioners    assigning   dower,    1196 

order    overruling    some    exceptions    to    commissioners    report    and 

sustaining   others,    1198 
order   confirming  commissioner's  report  and   directing   sale   of   in- 
fant's   lands,    1206 
order   confirming  sale  of   infant's  lands   and  directing   investment 

of  proceeds,   1208 
order  confirming  report  of  guardian   as   to  borrowing  money  and 

authorizing  execution  of  mortgage,  12.30 
order    confirming    report    of    commissioners    making    partition    of 

real   esfcite,   1232 
order   conflrjTiing  commissioner's  report  in  creditor's   suit,    1233 
Of   report   of   commissioner   in  chancery.   644 

CONSENT— 

Amended  decree  by,  cannot  be,  when,  351 

Decree  by,  definition  of,   579 

Decree  by,  efl'ect  of,   579 

Decree  by,  how  made,   579 

Decree  by,  how  may  be  amended  or  set  aside,  351,  579 

Decree  by,  when  )nay  be  amended  or  set  aside,  579 

Who   may   consent   to   the   entry   of   a    decree,   579 

CONSOLIDATION   OF   CAUSES— 

The   object    to   be   obtained    by,    553 

The   mode   of   obtaining   an   order   for,    555 

When  court  should  order,   554 

CONTEMPT— 

Answer  to  rule  to  show  cause  why  party  should  not  be  attached  for, 

form  of.   1274 
Court,   attachment   for   contempt   of,   form   of   order.    11 T2 
Court,  what  may  exercise  power  to  punish  for.   726 
Injunction  must  be  obeyed  while  in  force,  720 
Order  to  show  cause  why  attachment  should  not  issue  for  disobeying 

injunction  order,  form  of,  1273 
Party   cannot  be  heard   until    he   purges   himself  of,    834 
Petition  in  procedure  for,  form  of,   1272 
Procedure  in  matters   of,   724 
Procedure  in  matters  of,  how  entitled,   724 
Violation  of  injunction,  how  punished,   723 

Violation   of   injunction  is  punishable  as   contempt  of   court,    722 
Violation  of  injunction,   what  constitutes,  721 
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CONTINUANCE— 

Admissions  of  fact  to  avoid  continuance,  467 

Amendment  of  pleadings,  right  as  to  continuance  because  of,  464 

Application  for  continuance,  how  made,  475 

Commissioner,  when  case  before,  right  of  party  as  to  continuance,  463 

Costs,  failure  to  give  security  for,  as  ground  of  continuance,  470 

Court,  to  the  next  regular  term,  when  continuance  presumed  to  be,  476 

Counsel,  absence  of.  as  ground  of  continuance,  471 

Counsel,  mistake  of,  as  ground  of  continuance,  468 

Defendant,  as  to  light  of  continuance  upon  filing  his  answer,  461 

Depositions,  to  enable  party  to  take,  as  ground  of  continuance,  472 

Diligence  to  be  shown,   what,   in  order  to   obtain  continuance,   473 

Discretion  of  court,  right  to  continuance  rests   in,  when,  465 

Effect  of  order  granting  continuance,  476 

Evidence,    right   to   continuance,   to   procure,   466 

Evidence,  newly-discovered,  as  ground  of  continuance,  474 

Forms — 

affidavit  for,    1092 

Hearing,    to   enable    party   to    prepare   cause    for,    as   ground    for    con- 
tinuance,  469 

New     party,     right    to    continuance    by,     when    suit    revived     in    his 
name.  462 

Parties,  mistake  of.  as  ground  for  continuance,   468 

Principles    governing,    in    equity,    460 
CONTRIBUTION— 

Decree  in  the  matter   of,   593 

Form  of  bill   for,   911 

What   decree  for   should   contain,    593 

What  decree  in  matters  of  must  show,  593 

What  plaintiff  must  show  to  obtain,   57 

Who  may  be  plaintiffs  in  suit  for,  57 

Who  should  be  defendants  in  suit  for,  57 
CONVERSION— 

Of  land  into  money,  829 
CO-PLAINTIFF— 

Creditors   may   be,    59 

Legatees   and  distributees  may  be,  69 

Forn'  of  petition  to  make  party  a,  1004 

Husband  and  wife,   as  in  Virginia,   846 

Husband  and  wife,  as  in  West   Virginia.  84a 

Petition  mr.y  be  filed  to  make  party  a,  227 

\Mien  parties  c-annot  be.  85 

Who    should    be,    84.    85 

Who  may  be   in   partition   suit,   74 
CORPORATIONS- 

Answer  of,  as  to  its  being  under  oath,  409,  410 

Answer  of  not  evidence  for,   when,  442 

Bill,  allegations  of  in  suits  by  stockholders  on  behalf  of,   131 

Bill   of  discovery  against  necessary  parties  to,   158 

Caption  to  bill  filed  by.  form  of  —  No.  7,  874 

County  wherein  they  may  be   sued,   3 

Decree  in  matters  relating  to.  504 

Foim  of  affidavit  for  order  of  publication  against  for  failure  to  comph 
with    certain   requirements    of    statute,    1280 

Form  of  bill  for  dissolution  of,  912 

Form  of  bill   to  rescind   ullrn  vires  act  of.  914 

Form  of  bill  to  set  aside  fraudulent  conveymce  of.  936 

Form  of  bill  to  pnioin  municipal   from  creating  illeaal   debt.  953 

Form  of  bill- to  enjoin  municipal  from  collecting  illegal  tax.  954 


1606  INDEX. 
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CORPORATIONS  —  Continued. 

Form  of  bill  to  enforce  laborers'  lien  against,   964 

Form  of  introduction  of  bill  filed  by — No.  22,  875 

Form  of  introduction  to  bill  filed  by — No.  33,  875 

Form  of  return  of  service  of  process  agairLst  on  attorney — No.  61,  891 

Form  of  return  of  service  of  process  delivered  to  president  of — 
No.  62,  891 

Form  of  return  of  service  of  process  when  delivered  to  treasurer  of — ■ 
No.   63,    891 

Form  of  return  of  service  of  process  when  delivered  to  attorney  ap- 
pointed under  statute — No.   64,   891 

Form  of  return  of  service  of  process  upon,  in  Virginia — No.  66,  891 

How  process  served  on  which  has  not  complied  with  statute,  22 

Must  answer  under  corporate  seal,  410 

Order  publishing  pi'ocess  against  in  Virginia,  form  of — No.  57,  890 

Service  of  summons  upon,  15 

Service  of  process  on  by  order  of  publication,  18 

When  members  of  cannot  sue,  58 

When  proper  plaintiff   in  suit,  58 

When   proper   or    necessary   defendant   to   suit,   58 

When  stockholders  of  may  sue,  58 

Who  may  sue  as  to  acts  ultra  vires  of,  58 

Where  insurance  corporation  may  be  sued,  6 

Where  process  is  delivered  to  depot  or  station  agent — No.  65,  891 

COSTS— 

Amendment,  costs  in  cases   of,  859 

Awarding  of  costs  in  discretion  of  court,   856 

Bills  of  discovery,  ';osts  in  the  matter  of.  860 

Bill  of  interpleader,   in   the   matter,    147 

Committee   of  insane   person,   when  to   pay,   862 

Contest   of   wills,    costs   in   suits    for,    870 

Construction  of  wills,  costs  in  suits  for,  870 

Dismissal  of  suit  for  failure  to  give  security  for  costs,  873 

Divorce  and   alimony,   costs  in  suit  for,   861 

Each  party  to  pay  his  own  costs,  when,  856 

Fiduciary  acting  in  good  faith  never  required  to  pay,  862 

Fiduciaries,    costs    in    suits   hy    and    against,    862 

Final  judgment  or  decree,  party  obtaining  generally  entitled  to,  855 

Forms — 

affidavit  by  poor  person  to  rplieve  fiom  giving  security  for,   1095 
order    suggesting    non-residence    of    plaintiff    and    demanding    se- 
curity  for,    1185 
order    dismissing    bill     for     plaintiff's    failure    to    give    security 
for,  1250 

Garnishment,   costs  in  the  matter   of,   863 

Garnishee  should  be  allowed  costs,  when,  863 

General  pvincipli  s  relatinn-  to,  855,  856 

Guardian,  when  to  pay.  862 

Infants,   costs   in   suits   by  and   against,    864 

Injunction   suits,   costs  in,   865 

Jurisdiction    of   court   as    affecting    the   matter    of   costs,    871 

Jurisdiction,  when  court  without,  costs  not  awarded,  871 

Law  of  costs,  how  interpreted,  856 

Mortgage  and  other  liens,   costs  in  suits  for  the  enforcement   of,    866 

Not  recoverable  at  "ommon  law.   856 

Partition   suits,   costs   in,   867 

Party    substantially    prevailing    entitled    to,    856 

Party  abandoning  or  dismissing  suit  must  pay  costs.  857 

Person  not  party  to  suit,  when  costs  may  be  given  against,  856 
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COSTS  —  Continued. 

Person  not  party  to  suit  not  required  to  pay  costs  as  a  rule,  856 

Personal    representatives,    costs    against,    when,    862 

Pleaj3  in  abatement,  costs   with  reference  to,   858 

Poor  person  not  required  to  pay  costs,  when,  872 

Security  for  costs,  when  required,  873 

Security  for  costs,  when  may  be  given,  873 

Specific  pei'form.ances,  costs  in  cases  of,  868 

Trusts  and  trustees,  costs  in  cases  of,  869 

COUNTY  IN  WHICH  SUIT  MAY  BE  BROUGHT— 
Against  an  insuiance  company,   6 
For  the  rescission  of  a  contract,  4 
For  the  specific  performance  of  contracts,  4 
General  statutory  regulations  as  to,   1 
In  cases,  of  divorce,  2 

In  suits  involving  fraud,  trust  or  contract,  4 
In  the  county  where  the  cause  of  action  arises,  9 
In  transitory  actions  at  common  law,   10 
Meaning   of   word   "reside,"   2 
Residence  of  defendant  as  determining,  2 

Residence   of   defendant   as    determining,   when   more   than  one   defen- 
dant, 2 
Several  defendants  when  court  obtains  jurisdiction  of  one,  2 
Statute  relating  to,  how  construed,   10 
To   set   aside   a   fraudulent   conveyance,   4 
To  subject  land  to  the  payment  of  a  debt,  4 
When   a    corporation    is    defendant,    3 
When  the  judge  of  the  circuit  is  interested,  8 
When  the  State   is  the  plaintiff,   7 
Where   a   non-resident  may   be   sued,   5 

CREDITORS'  BILI^ 

Administrator  may  file   against   estate  of  decedent,  when,   59 
Against  estate  of  decedent,  essential  allegations  of,  117 
Against  estate  of   decetlent,  it  is   usual   for   one   or   more  creditors  to 
file   on   behalf  of  himself   or   themselves   and   all   other   credi- 
tors,   117 
Against  estate  of  decedent  must  be  notice  to  creditors,  599 
Against   estate   of   decedent,   must   always  be   a  reference,   599 
Can  be  no  decree  of  sale  on  subject  t-o  widow's  right  of  dower,  599 
Creditor  may  file  against  estate  of  decedent,  when,  59 
Decree   in  the  matter  of,  595 

Decree  in  the  matter  of  to  enforce  judgment  liens,  596,  598 
Decree  on  against  estate  of  decedent,  599 

Decree  on  for  sale  of  real  estate,  cannot  be  taken,  when,  596 
Decree  on  must  direct  an  account  of  delinquent  taxes,  when,  596 
Form  of  by  personal  representative  against  estate  or  decedent,   916 
Form  of  in  suit  to  enforce  judgment  lien,  915 
Forms — 

against  the  estate  of  a  decedent,  913 

by    executor   or    administrator   to    subject   the   real    estate    of   the 
decedent  to  the  payment  of  his  debts,   916 

caption  and  address  of,  to  enforce  judgment  lien — No.  5,  874 

caption  and  address  of  to  set  aside  a  preference — No.  6,  874 

enforcing  judgment  lien,  915 

introduction  of  to  enforce  judgment  lien — No.  23.   875 

introduction  of  to  set  aside  a  preference — No.  24,  875 
How  may  be  filed  against  estate  of  decedent,  59 
Mere  decree  of  rental  on,  reference  not  necessary,  597 
Necessary  or   proper  parties  to,  59 
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CREDITORS'  BILh  — Continued. 

No  sale  of  land  on  if  rents  of  real  estate  sufficient  to  pay   debts,  597 

Requirements   of   decree   for   sale   of   lajid   on,   598 

To   set  aside  fradulent  conveyance,  600 

To  set  aside  fradulent  conveyance,  when  reference  not  necessary,  600 

To  set  aside  preference  among  creditors,  601 

To   enforce  judgment  lien,  essential    allegations  of,   117 

Usual  way   of  filing,  59 

Usual  to  refer  to  commissioner  to  take  an  account  of  liens  and  their 

priorities,  596 
When   not  necessary  to   refer   to   commissioner  to  take  an  account  of 

liens  and  their  priorities,  596 
Who   may   file,   59 

cross-bil:i^ 

Answer  to,  204 

Averments,  the  essential  of.  199 

Consistent,  must  be,  with  the  answer,  195 

Court,   leave  of  to  file,  when  must  be  obtained,  201 

Defendants,  the  necessary  to,   198 

Definition   and   purpose   of,    191 

Demurrer   to,   202 

File,  who  may,  197 

Forms — 

answer    in    the   nature   of    setting   up   a   claim   to   affirmative    re- 
lief. 1067 

cross-bill,    992 

cross-bill  in  the  nature  cf  a   plea  puis  darrein  continuance,   992a 
Grermane  to  original  bill,  must  be.   193 
Germane  to  original  bill,  when,   193 
Germane  to  original  bill,  when  not,  193 
Hearing  on.  207 
May  be  filed,  when.  200 

Not    available  as   a   means  of  defense,   when,    192 
New  matter  in,   194 

Original  bill,  dismissal  of.  effect  of  on  cross-bill,  205 
Plea  to,  203 

Proceedings  as  to  stay  of  on  original  bill  pending  cross-bill,  206 
Relief,   nature   of   obtainable   by,    196 

D 

DAMAGES  — 

Assessment  of  on   dissolution   of  injunction,    727,   728 

In  suit  for  specific  performance.  615 

Jurisdiction  in  attachment  involving  matters  of,  762 

DAY— 

To  answer,  after  overruling  demurrer,  must  be  allowed.   314 
To  redeem  must  be  allowed   bv  decree  for  sale  of  land,  598 

DEATH— 

Abatement  of  suit  by  reason  of.  181.   182 
Of   parties,    efiect   of   u])on    injunction.    715 
Presumption  of  from  absence,  when  arises,  538 

DISSOLUTION— 

Continuance  of  motion  to  dissolve  injunction,   707.   708 

Form  of  final  decree  for  of  partnership  and  confirming  report  made  in 

the   cause,   1263 
Form  of  notice  of  motion  for  of  an  injunction,   1113 
Form   of  order  for  of  injunction  unless  new  bond  be  given.   1222 
Form  of  order   for  of  injimction  and  discharging  receiver.   1221 
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DISSOLUTION  —  Continued. 

Form  of  order  for   of  injunction  in  vacation,  1216 

Form  of  order  for  of  injunction  in  term  dismissing  bill,  1218 

Form  of  order  overruling  motion  for  of  injunction  in  term  time,  1217 

Form  of  order  overruling  motion  for  of  injunction  in  vacation,  1215 

In  what  jurisdiction  injunction  may  be  disolved,  711 

Of   corporation,   parties    to   suit    for.   58 

Of  corporation,  bill  in  suit  for,  form  of,  912  ^ 

Of  injunction,   dismissal  of  bill,   713 

Of  injunction  because  of  laches  and  defect  of  parties,  709 

Of  injunction,  assessment  of  damages,  727,    728 

Of  partnership,  pai'ties  to  suit  for,  75 

Of   partnership,   bill   in  the   matter   of,    129 

Of  partnership,  form   of  bills  in  suit  for,   970,  971 

Order  dissolving  injunction,  714 

Order  for  of  injunction  to  judgment  at  law,  setting  aside  a  confession 
of  judgment,    1219 

Notice  of  motion  to  dissolve   injunction,   712 

When   injunction  may   be  dissolved,   710 

When  injunction  ought  to  be  dissolved,  706 
DE  BENE  ESSE— 

Bill,   definition   and   nature   of,    151 

Bill,  essential  allegations  of,  154 

Bill,  may  he  maintained  by  whom,   152 

Bill,   when  maintainable,  153 

Form  of  bill,  985 

Statute  has  superseded  necessity  of  bill,   155 
DEEDS  OF  TRUST— 

Bill  in  equity  will  lie  to  enforce  lien  of,  when,  60 

Defendants  in  suits  relating  to,  60 

Form  of  bill  to  enjoin  grantor  .in  from  cutting  timber,  947 

Form  of  bill  to  enjoin  sale  of  property  under  given  to  secure  building 
and  loan  association.   952 

Form  of  bill  to  enjoTn  sale  of  property  by  grantor  in,  951 

Form   of   notice   by    trustee   of   .sale    of   property   under,   in   West   Vir- 
ginia.  1105 

Form  of  notice  by  trustee  of  sale  of  property  under,  in  Virginia,   1107 

Form  of  petition  by  guardian  to  give  on  infant's   lands,  997 

Order,   form  of  perpetuating  injunction  to  trust  sale,   1220 

Statute  of  limitations  as  to  right  to  enforce,  361,  362 

Who  may  enjoin  sale  under,  60 
DECREE.  THP.— 

(See  FoKMS — Orders  anu  Decrees.) 

Account,  in  the  matter  of.  588 

Alimony,  in  the  matter  of.  589 

Alimony,  the  character  of  the  decree  in  the  matter  of,  589 

Appeal,  what  decrees  may  be  reviewed  on,   568 

Assignee,  when  can  be  no  personal  decree  against,  584 

Attachment,   character  of  the  decree  in  the  matter  of,  590 

Attachment  suit,    when  no  personal  decree  can  be  rendered  in,  583 

Cancellation  of  written  instruments   in  the  matter  of,  591 

Classification   and  definition  of  decrees,   566 

Classification  of  final   decrees,   568^ 

Cloud   upon   title,    in   the   matter   of.   592 

Cloud  upon  title,  what  form  of  decree  may  be  entered  in  the  matter 
of.   592 

Co-defendants,   when   decree  may  be  rendered   between.    578 

Compound  interest,  in  the  matter  of.  606 

Compound  interest,  wh"n  may  be  decreed  to  be  paid,  606 
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Conditions  and  reservations  in,  586 

Contribution,  in  the  matter  of,   593 

Conflict  of  evidence,  as  to  decree  rendered  on,  626 

Corporation,  suit  to  assert  debt  against  expired,  in  the  matter  of,  595 

Corporations,   in  the  matter   of,   594 

Corporations,  decree  in  the  matter  of  the  dissolution  of,  594 

Consent  decree,  its  effect  and  how  avoided,  579 

Consent  decree,  can  not  be  altered,  when,   579 

Consent  decree,  can  not  be  set  aside,  when,  579 

Consent  decree,  hovi'  may  be  annulled   or  set  aside,  579 

Contribution,  who.t  should  be  decreed  in  the  matters  of,  593 

Court  can  proceed  no  further  in  the  cause  after  final  decree,  567,  568 

Creditors'  suit  to  enforce  judgment  lien,  in  the  matter  of,  596,  598 

Creditors'  suit,  -decree  should  refer  cause  to  commissioner  in,  vrhen.  596 

Creditors'  suit,  should  generally  be  order  referenc-e  in,  596 

Creditors'  suit,  when  court  will  not  decree  sale  of  land  in,  596,  597 

Creditors'   suit,   when    decree    in   should   direct   account   of   delinquent 

taxes  to  be  taJ-zen,  596 
Creditors'  suit,  if  rents  will  pay  debt,  can  be  no  decree  of  sale  in,  597 
Creditors'  suit,  details  and  requirements  of  decree  of  sale  in,  598 
Creditors'   suit,   administration   of  the   assets  of   decedent's   estate,   in 

the  matter  of,  599 
Creditors'  suit  to  administer  assets  of  decedent,  who  may   bring,  599 
Creditors'  suit  to  administer  assets  of  decedent,  must  always  be  decree 

of  reference  in,   599 
Decree  adjudicating  principles   of  the   cause,   when   interlocutory.   56S 
Decree  adjudicating  part  of  principles  of  a  cause  not  appealable,  368 
Decree  cannot  be  rendered  unless  authorized  by  the  pleadings.  573 
Decree  should  show  cause  regularly  matured  for  hearing,  575 
Decree  pro  confesso,  104,  580 
Decree  pro   confesso,   effect   of.   582 
Decree  pro  confesso,  when  may  be  taken,  104,  580,  581 
Decree  pro  confesso,  to  take,   allegations  of  bill  must  be  distinct,  580 
Decree  pro  confesso,  what  is.   104,  580 

Decree  can  only  be  taken  in  capacity  in  which  party  is  sued,  581 
Decree  pro  confesso,  no  appeal  from,  when,  582 
Decree  should  be  definite  and   certain,  585 
Decree  for  the  ptiyment  of  money,  what  should  state.   585 
Decree  providing  that  eertnin  things  should  be  done,   585 
Demand  made  in  the  bill,  decree  cannot  exceed.  625 
Decree  may  be  final  as  to  one  party  as  not  as  to  another,  569 
Decree  must  be  for  aggrec^ate  of  principal   and  interest,  when.  605 
Divorce,  in  1;he  matters  of,  602 
Divorce,  n  mensa  et  thoro,  cha.racter  of  decree  that  may  be  entered  in 

suit  for,   602 
Divorce  from  bonds  of  matrimony,  kind  of  decree  to  be  entere  1  for.  602 
Divorce,  reservation  in  decrees  of.  586 
Effect  of  a  decree,  574 

English  practice,  when  deci'ee    final   or  intei'locutory  under.  56V 
Final  decree,  illustrations  of,  568,   P58n 
Final   decree,   no  evidence  can  be  taken   after,    567 
Final  decree,  when  con  not  he  altei-ed   or  amended.   567 
Fraudulent   conveyance,   decree  to   set    aside.   600 
Further  relief,  reservations  in  the  decree  as  to.  586 
Fraudulent  purch.aser   of  property,   when   personal   decree   may  be  en- 
tered against,  584 
Guardia.n,  wben   compound   interest  decreed  aqrninst,   606 
Heir  at  law,  can  be  no  personal  decree  for  debt  of  ancestor,  when,  584 
Infants,  in  the  matter  of.  603 
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Infant,  bound  by  decree  as  if  an  adult,  when,  603 
Infant  cannot  consent  to  the  entry  of  a  decree,  579 
Infants,  can  be  no  decree  against  until  guardian  ad  litem  appointed  and 

filed  his  answer,  603 
Infants,  reservation  in  the  decree  as  to,  586 
Infants,  decree  pro  confesso  cannot  be  rendered  against,  581 
Interlocutory  decree  when   evidence  may   be  taken  after,   567 
Injunctions,  decree  in  the  matter  of,  604 

Injunction,  no  personal  decree  rendered  upon  its  dissolution,  when,  583 
Installments,  reservation  in  decree  as  to  payment  of,  586 
Interest,  in  the  matter  of,  005 
Interest,  decree  for  m  Virginia,  605 
Interest,  rate  of  to  be  entered  in  the  decree,  605 
Joint  defendants,  decree  may  be  rendered  against,  when,  607 
Joint  defendants,  in  the  matter  of,  607 
Joint   defendants,    in   suit   against,    decree    may   be   against   a   single 

defendant,    when,    607 
Joint   defendants,    to    decree   against,   all    must   be   served   with    pro- 
cess, 607 
Jurisdiction,    essential    elements   of,    571 

Jurisdiction,  no  decree  can  be  rendered   in  the  absence  of,   571 
Jurisdiction,   not  apparent   on  face  of  bill,   when  may  be  supplied  by 

pleading  or  proofs,   571 
Jurisdiction  of  the  court  essential  to  the  rendition  of,  571,  572 
Jurisdiction   of  the   person,   how   obtained,    571,    572 
Jurisdiction  of  the  person,  what  essential  to  obtain,  572 
Jurisdiction  of  tlie  person  not  conferred  because  party  appeared   as  a 

witness,    572 
Jurisdiction  of  the  subject  matter,  how  conferred,  571 
Jurisdiction  of  the  subject  matter  not  conferred  by  consent,  571 
Jurisdiction,  presumptions  indulged  as  to,  571 
Judge  interested  in  the  cause  can  render  no  decree,  623 
Judge  interested  in  the  cause  may  enter  mere  formal  orders,  when,  623 
Legacy,  refunding  bond  may  be  required  before  decreeing  payment  of, 

when,  586 
Liens,  in  the  matter  of,  608.  609 
Lost  instruments,  in  the  matter  of,  610 

Lost  instruments,  in   suit  to  set  up,  what  decree  should  provide,   610 
Meclianics'  lien,  suit  to  enforce  decree  in  608 
Mortgage  lien,  decree  in  suit  to  foreclose.  609 
Mortgage  lien,  decree  of  sale  in  suit  to  enforce,  609 
New  trials,  in  the  matter  of,  611 

Non-resident,  decree  pro  ccvfenso  cannot  be  rendered  against,  when.  581 
Notice  to  creditors  of  decedent  before  decree  of  sale,  599 
Order    of  publication,    recital    in   decree   that   caiise   was   heard   on,   ef- 
fect of  and  when  conclusive  as  to  the  fact  of,   575 
Order  of  reference  to  take  an   account,  provisions  in,  588 
Papers  mentioned  in   decree,   only  part   of  record,  when,   576 
Parties,  no  decree  can  be  rendered  in  the  absence  of  proper.  577 
Partition  in  the  matter  of,  612 

Partition,  in  suit  for,  interest  of  parties  must  be  ascertained,  012 
Partition,  commissioners   lo  make,  decree  as  to.  612 
Partition,  report  of  commissioners  in  suit  for.  decree  as  to.  612 
{■artition,  in  suit  for.  decree  as  to  owelty,  when  may  be  made,  612 
Partnership,  in  the  matters  of   613 

Partner.ship  suit,  when  decree  should  refer  cause  to  commissioner,   O'.T 
Partnership  suit,  when  final  decree  cannot  be  rendered  in,  against  one 

in  favor  of  another  nartner.  613 
Personal   decree,  when  may  be  rendered,   583,   584 
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Personal  decree  can  only  be  rendered  when  pleadings  warrant  it,  583 

Personal    decree   cannot   be   rendered   against    personal   representative, 
when,  583 

Personal  decree  must  only  be  rendered  in  capacity  in  which  a  party 
has  been  sued^  583 

Personal  representative  who  has  taken  no  refunding  bond,  when  per- 
sonal decree  against  is   proper,  584 

Principal  and  surety,  in  the  matter  of,  614 

Principal  and  surety,  decree  in  suits  as  to,  wixx  adjust  equities  of  the. 
parties  inter  sese,  614 

Principal  and   surety,   in   suits   concerning,   land  of  principal    will   be 
decreed  to  be  first  sold,  when,  614 

Principles  of  the  cause,  what  is  a  decree  settling  so  as  to  appeal,  568 

Preference  among  creditors,  suit  to  set  aside,  in  the  matter  of,  601 

Reasons  of  the  court  for  the  rendition  of  the  decree,  as  to,  624 

Recital  of  facts  in  a  decree,  conclusive,  when,  575 

Recitals  in  a  decree,  effect  of,  575 

Record,  what  only  a   part  of,  576  . 

Reformation  of  written  instruments,  in  the  matter  of,  591 

Rescission   of  written   instruments,   in  the  matter  of,   591 

Rights  of  all  the  parties  should  be  adjusted  by,  587 

Specific  performance,  imposing  conditions  before  decreeing,  586 

Specific  performance  of  contracts,  in  the  matter  of,   615 

Specific  performance,  decree  should  carry  out  entire  contract.  615 

Specific  performance,  damages  awaided  in  suit  to  enforce,  when,  615 

Specific  performance,  decree  in  suit  to  enforce,  what  matters  may  re- 
quire to  be   done,   615 

The  difference  in  effect  between  an  interlocutory  and   a  final,   567 

Trust  fund,  in  the  matter  of  the  misapplication  of,  619 

Trusts  and  trustees,  in  the  matter  of,  616,  619 

Trustees,   in  the  matter   of  the  appointment  of,   616 

Trustees,   in  the  matter  of  the  removal  of,   617 

Trustees,  in  the  matter  of  the  instruction  of,  618 

Trustees,  in  suit  by  for  instructions,  what  decree  may  be  made,  618 

Trustees,  right  of.  to  ask  court  for  instructions,  618 

Usury,  in  the  matter   of,  620 

Vacation,  when  decree  mav  be  entered  in.  570 

Vendors"  lien,  personal  decree  in  suit  to  enforce  against  vendee.  584 

Vendors'  lien,  in  suit  to  enforce,  no  reference  to  commissioner  required, 
when,   608 

Vendee    or    purchaser    of   mortgaged    property,    wh^n    personal    decree 
may  be  rendered  against  in  foreclosure  suit.  584 

What  orders  and  decrees  entered  in  the  cause  are  reviewable  upon  an 
appeal  from  a  final  decree.  568!) 

When,  will  b,e  treated  as  interlocutory.  566 

Widow's  dower,  can  be  no   decree  of  snle  subject  to,  599 

Wills,  in  the  matter  of  the  contest  of.  621 

Wills,    in    the    matter    of    the    contest    of,    what    decree    may    be    en- 
tered,  621 

Wills,  in  the  matter  of  the  construction  of.  622 

Wills,  in  the  matter  of  the  construction  of,  decree  to  be  entered,  622 
DEFENSES— 

Abatement,  plea  in.  definition  and  purpose  of.  266 

Bar,  plea  in,   definition  and  purpose  oif.   267 

Classification  of,  based  on  fact.  264 

Demurrer,    definition   and   origin  of     265 

Different  kinds  of.  avRilnhle  in  eqtiity,  263 

Disclaimer,   as   to  time  of  enl/^rinn-  nf    271 

Disclaimer,  by  one  of  several  defendants,  273 
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Disclaimer,  definition  and  nature  of,  268 

Disclaimer,  effect  of,   275 

Disclaimer,  exceptions  to,  272 

Disclaimer,  filing  of  answer  not  to  be  evaded  by,  269 

Disclaimer,  proceedings  upon  the  filing  of,  274 

Disclaimer,  requisites  of,  270 

Fact,  defences  based  on,  what  are,  264 

Pleas,   anomalous,   what   are,  264 

Pleas,  different  kinds  of,  264 

Pleas,  negative,  what  are,  264 

Pleas,  pure  or  affirmative,  what  are,  264 

DEMURRER,  THE— 

Admitted,  what  matters,   by,  295 
Bill,  dismissal   of.  effect  of,  on  demurrer,  318 
Bill,  to  a  part  of,  2il7 

Bill,  want  of  equity  in,  as  ground  of  demurrer,  307 
Bills,  amended  and  supplemental,  demurrer  as  to,   309 
D^ath,    judgment   rendered    after,   as   to    raising   validity    oi    by   de- 
murrer, 310 
Demurrer,  ore  terus,  what  is,  298 
Discovery,  in  bills  calling  for  demurrer  to,  308 
Frauds,  statute  of,  a-s  ground   of  demurrer,  306 
Form  of,  296 
Forms — 

another   common  form  of,   in  the   Virginias,   1014 

for  multifariousness,   1016 

for   want   of  proper   parties,   1015 

form  of  to  part  of  bill  or  to  the  relief,  10126 

general  words  of  conclusion  to,  to  the  whole  bill,  ]012o 

introduction  to,  to  the  whole  bill,  1012a 

joint  and  several  demurrer,  1012 

order  overruling  and  giving  rule  to  answer,   1184a 

order    sustaining   and   remanding   cause    to    rules    with    leave   to 
amend,   1 1846 

the  usual  form  of,  in  the  Virginias,  1013 

title  of,  1011 

to  a  bill  filed  by  an  infant  without  a  next  friend,  1017 
Illustrative  instances  of  the  disallowance  of  a  demurrer,   311 
Incapacity  to  sue,  demurrer   because  of,   when  will  lie,   303 
Jurisdiction,    demurrer    for    want    of,    300,    301 
Jurisdiction,  demurrer  for  the  want  of,  will  lie,  when,  300,  301 
J^aches  and  delay   in  bringing  suit,    demurrer  because  of,   when  will 

lie,   304 
Legal  demand  only,  when  bill  seeks,  as  ground  of  demurrer,  310 
Matters  which  a  demurrer  will  reach,  299 
Multifariousness,  demurrer  because  of,  when  will  lie,  305 
Object  and  scope  of,  294 

Overruled,  when  demurrer  will  be  treated  as  having  been,  313 
Parties,   demurrer  for  defect  of,  when  will  lie.,  301 0 
Parties,  demurrer  for  want  of  interest  in,  when  will  lie,  302 
Payment,  presumption  of,  as  ground  of  demurrer,  310 
Pendency  of  another  suit,  demurrer  because  of,  310 
Pleadings,  to  what  demurrer  extends,  317 
Plaintiff  in  bill  showing  knowledge  of  pendency  of  another   suit  for 

same  purpose,  when  reached  by  demiirrer,  310 
Right  of  recovery,  when  none  shown,  demurrer  because  of,  310 
The  issue  upon  a  demurrer,  312 
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When  demurrer  is  overruled  what  court  should  do,  314 

When  demurrer  may  be'  filed.  315 

When    demurrer    sustained,    course   pursuable,    316 

DEPOSITIONS— 

Adjournment  of,  486 

B.efore  whom  depositions  may  be  taken,  478 

Caption    of   the    deposition,    490 

Cause,  at  what  stage  of,  deposition  may  be  taken,  493,  494 

Cause,  pending,  depositions  must  be  taken  in  a,  479 

Certificate  to  the  deposition,  490 

Decree',  recital  in  that  cause  was  heard  upon,  effect  of,  492 

Defects  and  irregularities  relating  to,  who  may  take  advantage  of,  504 

Evidence,   as  to  what  matters  deposition  can  only  be  read  as,  495 

Evidence,   incompetency  of  may  be  waived,   how,   500 

Evidence  in  chancery,  former  method  of  taking,  477 

Evidence  ip  chancery,  method  of  taking  in  the  Virginias,  478 

Examination  of  witness  in  taking,  how  eonductedj  489 

Exceptions  to,  how  taken,  497 

Exceptions  to,  how   passed  on,   498 

Exceptions  because  of  incompetency  of  witness,  499 

Piling  of  deposition,  491  1 

Forms  — 

caption    of,   examination   of    witnesses,   adjournment    and   attesta- 
tion,  1279 

exceptions  to  a,  deposition  as  an  entirety,   1266 

exceptions   to   certain  parts   of  a   deposition,    1267 

notice  to  take,    1100 
Leading    and    other    improper    questions    and    answers    in    deposition, 

how  objected  to  and  wlien  should  be,   502 
Lost,  how  supplied,  505 
Notice,  to  take,  480 

Notice  to   take,  must  be  in  writing,  482 
Notice  to  take,   requisites  of,   480 
Notice  to  take,   service  of,  how  made,  484 
Notice  to  talce,  sufficiency  of,  482 

Notice,  what  (onstitutes  reasonable  as  to  time  of  taking,  481 
Objections  to,  497 

Objections   to,   usually  made  by  exceptions.   497 
Objections  to,  all  waived  but  that  excepted  to,  when,   501 
Opposite  party  may  read,  when,   506 
Party   entitled  to  take,  483 
Person    before     whom    taken    must     stand     indifferent    between     the 

parties,  487  1 

Retaken  in  cause,  usual  to  obtain  consent  of  court  therefor,  496 
Retaken  in  cause  without  consent  of  court,  when,  496 
Suppression  of  deposition,  503 

Taken  in  one  suit  may  be  used  in  another,  when,  507 
Taken,  by  whom  may  be,  487 

Taking  of.  must  be  at  time  and  place  specified  in  notice,  485 
When   deposition  will  be  sunnressed.  503 

Witness,   attendfince   of  before   officer  taking,  how  procured.   488 
Witness,  exaininstion   of  in  takinij  his   deposition.  489 
Witness,  form  of  examination  of  in  taking  his  deposition,  489 

DISMISSAL  OF  BILL  —     ■ 

Absence   of  nroper   parties,   no  ground   of,   when,   92    . 
Creditors'  bill  cannot  be  dismissed,  when.   840 
Dismissal   of  bill   after   cross-bill   filed.    840 
Dismissal   of  bill  as  to  part  of  the  defendants,  841 


INDEX.  1615 

(References  are  to  sections,  Vol.  I  comprising  Sees.    r-8ro;   Vol.   II  the   residue.) 

DISMISSAL  OF  Blhla  — Continued. 

Dismissal  of  bill  by  infant,  when,  840 

Dismissal  of  bill  as  to  part  of  the  defendants,  when  allowed,  841 

Dismissal  of  bill  as  to  part  of  the  defendants,  when  not  allowed,  841 

Dismissal  of  bill,   when   should  be  without  prejudice,   843 

Dismissal  of  bill  "  agi-eed,'"  effect  of,  844 

Dismissal   or   discontinuance  of  cause   for   failure  to  prosecute  same, 

845 
Dismissal  of  bill  under  '"  four-year  rule,"  845 
Forms  — 

order  dismissing  bill  without  prejudice,  1178 

order  dismissing  bill  to  set  aside  deed  for  undue  influence,   1200 

order  dismissing  suit   agreed,   1275 

order  for  because  of  plaintiff's  failure  to  give  security  for  costs, 
1256 

order  in  term  time  dissolving  injunction  anxi  dismissing  bill,  1218 
Non-suit  cannot  be  taken   in  equity,    840 
Plaintiff  may  dismiss  his  bill  without  prejudice,  when,   840 
Plaintiff  may  dismiss  his  bill  as  matter  of  course,  when,  840 
Reinstatement  of  cause  after  its  dismissal,  846 
Stipulation  of  the  parties,  dismissal  of  the  bill  contrary  to,  842 
DISCLAIMER— 

Answer,  when  must  accompany.  269 
By  one  of  several  defendants,  273 
Definition  and   nature  of,   268 
Effect  of,   275 
Exceptions  to,  272 

Filing  an  answer  not  to  be  evaded  by  means  of,  269 
Form  of  a  single  disclaimer,  1041 
Form  of  answer  and  disclaimer,  1042 
Proceedings  upon  the  filing  of,  274 
Requisites  of,   270 
TinTe   of  entering  or   filing,   271 
DISCOVERY— 

Against  wiiom  bill  of  may  be  filed,  158 

Allegations  necessary  in  pure  bill  of,  163 

Allegations  in  mixed  bill  of,   164 

Answer,  effect  of  to  pure  bill  of,   160 

Answer  to  mixed  bill  of,   167 

Answer  to  pure  bill  of,   165 

Bill  of  as  to  documentary  evidence,  161 

By  means  of  interrogatories,   168 

Classification  and  definition  of  bills  of,   156 

Disclosures  for   which  pure  bill   of  will  lie;   158 

Forms — - 

bill  for  in  aid  of  defense  at  law,  919 

form  of  bill  for,  918 

plea  to  bill   for  that  another  suit   is  pending  for   the  same  dis- 
coveiy,  1036 

plea  to  bin  for  that  plaintiff'  has  no  interest  in  the  lands  the  title 
to  which  he  seeks  to  discover    1037 

plea    to    bill    for   that   the    discovery   would    subject   defendant   to 
forfeiture.    1038 

plea,  to   bill   for    that   discovery  avouH   compel   the  defendant  to 
betray  confidence  as  an  attorney.  1039 
Matters  defendant  must  disclose  on  bill  of,  159 
Objection  to  answerinq-  bill  of.  how  raised,  160 
Pure  bill  of  may  be  filed,  when,  157 
Rights  of  parties  as  to  interrogatories  as  a  means  o€,   169 
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DISCOVERY  —  Continued. 

Witness,  because  party  may  be  examined  as,  does  not  preclude  right  to 
bill  of,   162 
DIVORCE— 

Answer,   form  of  in  divorce  setting  up  condonation,   1069 

Answer,  form  of  setting  up  recrimination,  1070 

Answer,  form  of  setting  up  claim  to  affirmative  relief,  1071 

Answer  in  cases  of,  -131 

Bill  for,  esseoitial  allegations  of,  118 

County  where  suit  for  may  be  brought,  2 

Decree,  form  of  restoring  plaintiff  to  maiden  name,  125-3 

Decree  in  the  matter  of,  602 

Form  of  bill  to  obtain  on  ground  of  adultery,  920 

Form  of  bill  to  obtain  on  ground  of  impotency,  921 

Form  of  bill  to  obtain  because  of  penitentiai-y  sentence,  922 

Form  of  bill  to  obtain  for  conviction  of  infamous  offense,  92:i 

Form  of  bill  for  three  years'  desertion,  924 

Form  of  bill  to  cbtain  for  pregnancy  at  time  of  marriage,  92.5 

Form  of  bill  to  obtain  for  wife's  prostitution,  926 

Form  of  bill  to  obtain  for  cruel  treatment,  927 

Form   of  bill   to  obtain   for  apprehension   of  bodily  hurt,    928 

Form   of   bill   to   obtain    for   abandonment   or   desertion,    929 

Form    of    bill    to    obtain    because    of    drunkenness    and     custody    of 

children,    930 
Form    of   decree   of   a    vinculo    matrimonii    and    awarding   custody    of 

children,    1188 
Form   of   decree   for   a   ni'-nsa   et   thoro  where  the   defendant   has   not 

appeared,    1186 
Form  of  decree  for  a  vinculo  matrimonii  after  a  former  divorce  a  men-ia 

et  thoro,  1190 
Form  of  decree  for  granted   in   answer  in  nature  of  cross-hill  getting 

up   claim  to  affirmative  relief,   1191 
Form  of  order   directing  payment  of  temporary  alimony  to  the  plain- 

tirr  in  term,  time,  1193 
Form  of  order  directing  payment  of  temporary  alimony  to  the   defen- 
dant in  vacation,  1104 
Form  of  order   made  in   vacation   directing  payment  of  alimony   pen- 
dente  lite   and   awarding   an   injunction   restraining  the   1ms- 
band  from  incumbering  or  disposing  of  his  property.   1282 
Of  divorce  a  mc'nsa  ct  thoro  and  for  alimony  where  the  defendant  has 

appeared,  form  of  decree,   1187 
Of  divorce  a  vinculo  matrimonii  and  for  alimony,  form  of  decree.  1189 
Order  refusing  to  the  plaintiff,  and  to  the  defendant  on  an  answer  in 
the  nature  of  a  cross-bill,     1192 
DOWER— 
Formis — 

Bill  in  suit  for  assignment  of.  averments  in,   119 
Defendants,  proper  and   necessary  m   suit  for  assignment   of,   61 
Form  of  bill   for  .ngainst  alienee  of  former  husband,  932 
Form  of  bill  in  ordinary  suit  by  widow  for  assignment  of.  931 
Form  of  order  appointing  commissioners  to  assio-n.  119,'i 
Frm  of  order  confirming  renort  of  commissioners  assigning,  1196 
Order  directing  the  payment  cf  a  grn.ss  siin  in  lieu  of,  form  of.  1197 
Plaintiffs,   parties   to   for   nssicrnment   nf,   61 
Special  commissioners,  appointment  of  for  assignment  of,  695 
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E 
EQUITY— 

Decree,  provisions  requiring  the  doing  of,  586 
Infants  and  insane  persons  not  required  to  do,  when,  815 
Plaintiff  must  allege  doing  of  in  bill,  when,   119a 
Plaintiff  must  do,  when,  119a 
.  Plaintiff  need  not  do,  when,  815 
ERRORS— 

Amendment  of  affidavit  for  attachment  because  of,  767 
Amendment  of  decree  because  of  clerical,  350 
EVIDENCE— 

Absence  of  party  from  home  for  seven  years,  presumption  as  to,  538 

Account  book,  when  may  be  introduced  as  evidence,  539 

Account,  evidence  in  matters  of,  539 

Actual  admission  on  the  record,  513,  515 

Admissions   as   evidence,   kinds   of,   509 

Admissions,  improvident,  made  in  answer,  relief  from,  515 

Admissions  in  equity,  as  evidence,  509 

Admission  made  by  the  bill,  513 

Admissions  made  by  the  answer,  513n,  514 

Admissions   resting  upon   agreement,   509 

Admissions  upon  the  record,  509 

Allegations    in    bill    or    other    pleading,    to    be    denied    by    affidavit, 

when,   512 
Allegations  to  be  denied  by  affidavit,  instances  of,  512 
Ambiguous   writing,   parol   evidence   to   explain,   548 
Answer  not  responding  to  allegations  of  the  bill,  ground  of  exceptions, 

when,  510 
Answer   of   co-defendant,   as   to   admissions   in,   447,   517 
At    what    stage    of    the    cause    competency    of    witness    may    be    de- 
termined,  531 
Averments  in  the  answer  when  not  admitted  to  be  true.  511 
Averments  of  the  answer,  when  admitted  to  be  true.  511 
Badges  of  fraud,  effect  of  as  evidence,  in  Virginia,  542 
Badges   of  fraud,   effect  of  as   evidence,   in  West  Virginia,   542 
Burden  of  proof  generally,  535,  536 
Burden  of  proof,  illustrative  instances  of,  535,  536 
Burden  of  proof,   rule  a,s  to,   535 

Charge  of  legacy  upon  real  estate,  presumption  as  to.  538 
Cohabitation  as  man  and  wife,  presumption  as  to,  538 
Commercial  or  negotiable  paper,  presumption  as  to,  538 
Consideration     of     deed     or     other     instrument,     parol     evidence     to 

show,   548,   549 
Construction    of    written    instrument,    parol    evidence    with    reference 

to,  549 
Constructive  admissions  by  the  pleadings,  510 
Decree  based  upon  a  conflict  in  the  evidence,  552 
Divorce,  evidence  in  the  matters  of,  540 
Failure  to  examine  material  witness,  effect  of.  537 
Failure  to  prove   fact  when  able  to   do  so,   effect   of,   537 
Fraud,  burden  of  proof  and  character  of  evidence  in  matters  of,  541 
Fraud,  may  be  proved,  how,  541 

Fraudulent  conveyances,  badges  of  fraud  in  the  matter  of.   542 
Fraudulent  conveyances,  burden  of  proof  in  matters,  of,  541n 
^Fraudulent  conveyances,  evidence  in  the  matter  of,  541« 
Good  faith  in  tr.insaction,  presumption  as  to,  538 
Husband  and  wife,  competency  of  as  witnesses  for  and  against  each 

other,  in  West  Virginia.  533 
Husband    and   wife,    competency    as   witnesses   for    and    against   each 

other,  in  Virginia,   53? 
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EVIDENCE  —  Continued. 

Identity  of  names,  presumption  as  to,  538 

Interested  party  oannot  testify  in  West  Virginia,  when,  524,  526 

Judgments  and  decrees,  evidence  in  the  matters  of,  543 

Judgment,  existence  of,  how  proved,  543 

Legitimacy  of  issue,  presumption  as  to,  538 

Letter,   receipt  of,   presumption   as   to,    537 

Law  of  another  state  or  country,  jjresumption  as  to,  538 

Matters  judicially  noticed  need  not  be  proved,  518 

Matters  not  judicially  noticed,  521 

Mental  capacity,  character  of  evidence  used  to  show,  546 

Mental  capacity,  evidence  to  establish  existence  of,  545 

Mistake,  evidence  in  the  matters  of,  544 

Mistake,  in  matters  of,  character  of  evidence  required,  544 

Must  be  confined  to  the  matters  in  issue.  550 

Nature  and  character  of,  in  a  court  of  equity,  508 

Parol  evidence,  admissibility  of  with  reference  to  written  instru- 
ments, 548,  549 

Parol  evidence,  use  of  with  reference  to  written  instruments,  general 
rule  as  to,  548 

Partition  of  surface  of  land  by  parol  includes  minerals  beneath,  pre- 
sumption as  to,   538 

Personal  transaction  with  deceased  or  insane  person,  what  is.  527 

Personal   services,    rendition    of,   presumption   as   to,    539 

Pleadings,  reading  of  at  hearing  to  show  admission  therein,  516 

Possession  of  land,  presumption  therefrom,  538 

Presumption  of   law   defined,   537 

Presumption  of  fact  defined,  537 

Presumptions  of  law  and  fact,  537,  538 

Presumptions  arising  in  certain  cases,  537.  538 

Presumptions  of  law  and  fact,  illustrations  of,  537,  538 

Principle  underlying  doctrine  of  judicial  notice.  522 

Proof  must  correspond  to  cwse  made  in  the  bill,  551 

Receipt,  parol  evidence  to  contradict,  548 

Reformation  of  written  instrument,  parol  evidence  to  show,   548 

That  deed  is  a  mortgage,  parol  evidence  to  show,  548 

Unanswered  allegations  of  the  bill  in  ^^'est  Virginia,  admitted  to  be 
true,   510 

Unanswered  .allegations  of  an  answer  in  the  nature  of  a  cross-bill, 
admitted   to   be   true..   510 

L'nanswered  allegations  of  the  bill  in  Virginia,  not  admitted  to  be 
true     -vhen,    510 

Undue  influence,  character  of  evidence  used  to  establish,  547 

Undue   influence,   what   is.   545 

Variance  of  evidence  from  allegations  in  the  pleadings,  551 

Vouchers,  failure  to  produce,  presumption  therefrom,  537 

\\'hat  matters  judicially  noticed,  instances  of,   519,   520 

Wills,  evidence  i]i  the  matter  of  the  contest  of,  545,  547 

Witnesses,  competency  of,  523,  534 

Witness,  when  incompetent  to  testify  in  Virginia,  528,  529 

Witness,  incompetent  to  testify  as  to  contract  made  with  agent  in 
Virginia,  when,   530 

EXAMINATION  OF  WITNESSES— 

Before  commissioner  in  chancny,  637,  638 

EXCEPTIONS— 

Commissioner's    report    when    not    excepted    to,    presumed    to    be    cor- 
rect, 647 
Court  decides  questions  arising  on,  415 
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EXCEPTIONS—  Conimwed. 

Definition  of,  414 

Disposal  of  to  depositions,  498 

Forms — 

to  a  deposition  as  an  entirety,  1266 

to  an  answer  for  insuifieiency,    1128 

to  an  answer  for  impertij'.enee  and  scandal,  1129 

to  a  special  commissioner's  sale,  1131 

to  certain  parts  of  a  deposition,  1267 

to  delivery  Hond  taken  by  o0icer  levying  atacliment,  1247 

to  the  report  of  a  commissioner  in   chancery,   1130 

to  the  report  of  a  commissioner  assigning  dower,  1132 

to  the  report  of  commissioner.s  making  partition  of  real   estate, 

1133 
to  the  sufliciency  of  an  attachment  bond,  1134 

Ground  of  to  report  of  sale,  680,  681,  682,  684 

How  filed,  4I0 

How  to  take,  to  depositions,  497 

Impertinence  in  bill  only  reached  by,   111 

Must  specify  objections  for  scandal  in  bill,   111 

New  cannot  properly  be  filed,  415 

Object  of,   414 

Objections  to  commissioner's  report  raised  by,  645 

Scandal  in  bill  only  reached  by.  ]  1 1 

SufBciency  of  answer  usually  raised  and  determined  by,  413 

To  an  answer,  how  taken,  414 

To   an  answer,  how  disposed  of,  415 

To  an  answer  may  be  disposed  of  in  vacation,  when,  415 

To  an  answer,  should  be  specific,  414 

To  an  answer,  what  must  contain.  414 

To  commissioner's  report  how  made,   646 

To  commissioner's  report,  when  necessary,  646 

To  depositions.  497,  499 

To  deposition  because  of  incompetency  of  witness,  499 

To    depositions,    when    should    be    taken    because    of    incompetency    of 
witness.  499.  500 

To  leading  and  other  improper  questions  and  answers  thereto,  502 

To  report  of  sale,  680 

Waiver  of  to  an  ansAver,  419 

Waiver  of  right  to  except  to  an  answer,  419 

Waiver  of  to  depositions.   501 

What  defendant  may  do  when  filed  to  an  answer,  418 

When  may  be  filed  tn  commissioner's  report.  648 

Who  may' file  to  commissioner's  report,  649 

Will   be  sustained   to   an   answer,   when,   417 

\^■ill  lie  to  an  answer,  '.vhen.  416 
EXCT.USIVE  .JUEISDICTIOX— 

Of  equity  in  attachment  suits,  762.  763 

EXECUTORS— 

(See   Administrators,  Peksonal  Represent atives,   *i- 

DTTCIARIES.) 
As  necessary  parties.  72.  62.  54.  57,  59.  60.  02,  65,  70,  71,  75,  76,  80 
Form   of   caption  of  bill   by— No.   10.   874 
Form  of  introduction  of  bill  by — No.  27.  875 

EXHIBITS- 

Are  part  of  the  bill,  138 

T^etermine  the  meaning  and  effect  of  a  pleading,  when.  138 
Documents  not  usTiatlv  set  out  in   Iwcr  rrrha  in   a   pleading.  437 
Execution  of  paper  filed  with  answer,  how  put  in  issue.  437 
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EXHIBITS  —  Continued. 

Error  to  hear  evidence  as  to  genuineness  of,  when,  437 

How  writing  made  an  exhibit,  138 

How  issue  as  to  genuineness  of  exhibit  tried,  437 

Genuineness  of,  how  put  m  issue,   138,  437 

When  the  words  of  the  document  should  be  set  out  in  the  bill,  138 

Writings  and  other  documents  usually  filed  as  with  bill,  138 


PACTS— 

Answer  should  respond  to  every  alleged  in  bill,  402,  404 

Bill   should   allege   clearly  and   distinctly   constituting  ground   of  re- 
lief, 100,  108 
FIDUCIARIES— 

Bills  in  the  matters  of,  132,  133.9 

Bills  surcharging  and  falsifying  accounts  of,  132 

Decrees  in  the  matters  of,   616,  61U 

Forms — 

bill  by  to  subject  lands  of  decedent  to  payment  of  debts,  916 
bill   for   cancellation   of   instrument   because  of  fiduciary   relation- 
ship of  the  parties,  908 
bill   to  surcharge  and  falsify  settlement  of,  973 
captions  and  addresses  of  bills  by,   874 
decree   against,    1254 
introductions  of  bills  by,  87.5 

Parties  to  suits  in  the  matter  of,  62,  63,  66,  67,  79 

Who  treated  as,  62,  63,  66,  67,  79 
FILING— 

Amended  answer,  when  may  be  filed,  420 

Answer  cannot  avail  defendant  till  filed,  422 

Answer  to  injunction  bill,  where  may  be  filed  and  when,  421 

Answer,   what  sufficient  filing  of,   422 

Answer,  when  must  be  filed,  420 

Answer,  where  it  may  be  filed,  421 

Bill,  when  must  be  filed  at  rules,  256 

Disclaimer,  when  may  be  filed,  271 

Forms — 

order  filing  answer  and  noting  exceptions  thereto,  1164 

order  filing  answer  and  general  replication  thereto,  1167 

order  filing  award  and  making  allowance  to  arbitrators,  1170 

order  filing  plea  in  abatment  of  an  attachment,  1150 

order  filing  petition  of  third  party  making  claim  to  the  property 

attached  or  to  some  interest  therein.  1152 
order  ten'lering  answer  and  asking  leave  to  file  the  same,  1 163 

Infant  may  file  answer  after  attaining  majority,  420 

Of  answer  not  to  be  evaded  by  disclaimer,  269 
FINAL  DECREE— 

Classification  of,  oOSo 

Definition  of,  20d,  568.  569 

Diflference  in  effect  between  interlocutory  and.  567 

May  be  as  to  one  party  and  not  as  to  another,  ,569 

Illustrative   instances    of,    568.    569 

Orders  and  decrees  in  a  caiise  reviewable  on  appeal  from  a,  5686 

Petition   for    further    relief   under,    234 
FORECLOSURE— 

Decree  in  suit  for.  of  morttrage.  608,  009 

Form  of  bill   in  suit  for.  of  mortgage,  933 

Form  of  decree  for  by  sale  of  the  premises,  1203 
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FORECLOSURE  —  Continued. 

Of  mortgage,  who  may  sue  for,  72 

Of  mortgage,  who  necessaiy  and  proper  defendants  to  suit  for,  72 

Of  mortgage,  averments  of  bill  in  suit  for,  124 

F0R3VIER  SUIT— 

Form  of  plea  of  former  suit  for  sajne  matter,   1027 

Identity  of  parties,  378 

Plea  in  abatement  of  pendency  of  former  suit,  289j  290 

Plea  of   former   adjudication  other   than   that  of  a  court   of  law  or 

equity,  377 
Plea  of  former  judgment,  374 
Plea  of  former  judgment,  essentials  of,  374,  379 
Plea  of  former  judgment  of  foreign  court,  375 
Plea  of  former  decree,  376 
Plea  of  former  decree,  essentials  of,  37() 

FORMER  JUDGMENT  OR  DECREE— 

Adjudication  in  bankruptcy  pleadable  in  bar,  377 

Co-defendant,  when  decree  pleadable  against,   'iT8 

Decree  construing  will,  when  pleadable  in  bar,  376 

Essentials   of  plea  of,   374 

Form  of  plea  of  dismissal  of  former  suit  for  same  matter,   1027 

Form  of  plea  of  former  judgment  at  law  for  same  matter,  1028 

Foreign  judgment,  when  pleadable  in  bar,  375 

Former  decree  pleadable  in  bar,  376 

Judgment  must  be  final,  374 

must   have    been   rendered    on    the    merits,    374 
must  have  been  between  the  same  parties,  when,  374 

Must  be  identity  of  parties  to  make  judgment  or  decree  a  bar,  378 

Necessary  allegations  of  plea  of,  379 

Not  pleadable  agviinst  heirs  at  law,  when,  378 

Plea  of,  374,  379 

Plea  of  adjudication  in  bankruptcy,  form  of,  1040a 

Probate  of  will  pleadable  in  bar,  377 

What  must  appear  to  make  decree  a  bar,  376 

FORMS— 

Affidavits — 

authorizing  an  order  of  publication   against  corporation  for  fail- 
ure to  comply  with  certain  requirements  of  statute,  1280 

by  poor  person  to  relieve  from  giving  security  for  costs,  1095 

for  a  continuance,  1092 

for  an  attachment  in  Virginia  for  specific  personal  property,  1090 

for   an  attachment  in   West   Virginia,   1087 

for  an  attachment   in   a   suit  in   Virginia  to  recover   a,  debt  or 
damages  for  breach  of  contract,  1091 

of  non-residence  of  witness,  that  his  deposition  may  be  taken.  1093 

of  non-residence  of  defendant  for  the  purpose  of  an  order  of  publi- 
cation,  1093a. 

to  a  bill  by  a  fiduciary  in  Virginia,  1084 

to  a   bill   for  an  injunction   in   Virginia,   1083 

to  a  bill   in  chancery   in  Virginia,    1082 

to  a  bill  of  interpleader,   1086 

to  a  bill  on  a  lost  instrument,   1088 

to  a  bill  of  review  on  discovery  of  new  matter,  1089 

to  an  answer  in  Virginia,   1085 

to  ii  bill  of,  or  answer  to,  an  injunction  in  West  Virginia,  when 
verified  by  a  person  other  than  the  plaintiff,   1081 

to  any  pleading  in  West  Virginia  made  by  a  party  suing  in  his 
own  right,   1079 
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to  any  pleading  by  an  administrator  or  otlier  fiduciary   in  West 

Virginia,    1080 
to  require   plaintiff   to   elect   wJiether   he  will   proceed   at   law   or 

in  equity,   1249 
to  be  taken  and  subscribed  by  commissioners  appointed  to   make 

partition,    1094 
of   default   to   file   an   answer    with   a   view   to   compel   the    filing 

thereof,    1096 
to  the  service  of  process  or  notice  by  a  private  person,  1097 
Bills  in  equity — 

caption  and  address  of  tlie  bill,  showing  various  capacities  in  which 

plaintiff  may  sue,   874 
title  of  bill — general  form — No.  1,  874 
where  creditor  sues  on  his  own  behalf  and  that  of  other  creditors 

to  enfoice  judgment  lien — Mo.   i,   874 
where  creditor   sues   on  behalf  of  himself  and   other   creditors   to 

set  aside  a  preference — No.  6,   874 
where  plaintiff   is   a  married   woman — No.   2,   874 
where  plaintiff  is  an  infant — No.  3,  874 
where   plaintiff   is    insane    and   for   whom   a   committee    ha^    been 

appointed — No.  4,  874 
where  plaintiff  is  a  corporation — No.  7,  874 
where  plaintiff  sue,s  as  administrator — No.  8,  874 
where  plaintiff  sues  as  administrator  with  will  annexed  —  No.  9, 

874 
where  plaintiff  sues  as  e.^cecutor  —  No.  10,  874 
where  plaintiff  sues  as  special  receiver  —  No.  11.  874 
where  plaintiff  sues  as   special   commissioner  —  No.   12,   874 
where  plaintiff  sues  as  administrator  de  honis  non  —  No.   13,  874 
where  plaintiffs  sue  as  partners  —  No.   14.   874 
where  plaintiff  sues  as  sun'iving  partner  —  No.  1.5.  874 
where  plaintiff  sues   as   a  municipal   corporation  —  No.    16,   874 
The  charging  part  of  the  bill,  878 
The  confederating  part   of  the  bill,  877 
The  interrogatory  part  of  the  bill,  880 
The  introduction  of  the  bill,  showing  also  the  different  capacities  in 

which  the  party  sues,  875 
general  form  —  No.   17,  875 
second   general   form  —  No.    170^   875 
third  general  form  —  N-o.   18,  874 
where   plaintiff   is   an   infant  —  No.    19,    875 
where  plaintiff  is  an  infant  —  second  form  —  No.  20.  875 
where  plaintiff  is  an  infant  —  third  form  —  No.  20a,  875 
where  plaintiff  is  the  committee  of  an  insane  person  —  No.  21,  875 
where  plaintift'  is  a  private  corporation  —  No.  22,  875 
where  plaintiff  sues  on  behalf  of  himself  and  all  other  lien  cred- 
itors to  enforce  a  judgment  —  No.  2.3,  875 
where  plaintiff  sues  to  set  aside  a  preference  —  No.  24,  875 
where  plaintiff  sues  as  administrator  —  No.  25,  875 
where  plaintiff  sues  as  administrator  with  will  annexed  —  No.  26, 

875 
where  plaintiff  sues  as  executor  —  No.  27,   875 
where  plaintiff  sues  as  special  receiver  —  No.  28,  875 
where  plaintiff  sues  as  special  commissioner  —  No.  29,  875 
where  plaintiff  sues  as  administrator  de  bonis  n-on  —  No.  30,  875 
where  plaintiffs  sue  as  partners  —  No.  31,  875 
where  plaintiff  sues   as  surviving  partner  —  No.   32,   875 
where  plaintiff  sues  as  a  municipal  corporation  —  No.   33,  875 
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The  jurisdiction  clause  of  the  bill,  879 

The  prayer  of  the  bill  for  relief  —  No.  39,  881 

The  prayer  of  the  bill  for  relief  —  another  form  —  No.  40,  881 

The  prayer  for  process  —  No.  44,  881 

The  premises  or  stating  part  of  the  bill,  876 

Bills  not  original  — 

a   cross-bill,   992 

a  cross-bill  in  the  nature  of  a  plea  puis  darrein  continuance,  992a 

amended  or  supplemental  bill,  986 

amended  and  supplemental  bill  —  another  form,  987 

amended  or  supplemental  bill  —  a  further  form,  988 

amended  bill  —  another  form,  and  one  often  used  in  practice,  989 

of  revivor  by  the  original  complainant,  against  the  executor  of  the 
original  defendant,  who  had  answered  the  original  bill  be- 
fore his  death,   991 

of  review  upon  errors  in  law,  993 

of  review  on  discovery  of  new  matter,  994 

the  amendment  to  a  bill,  990 
Certificate  as  to  the  publication  of  the  order   to  be  appended  thereto 

—  No.   53,   887 
Certificate  of  publication  and  posting  in  Virginia  —  No.  55,   889 
Demurrers  — 

another  common  form  of  demurrer  in  the  Virginias,  1014 

demurrer  for  want  of  parties,   1015 

demurrer   for   multifariousness,    1016 

demurrer  to  a  bill  filed  by  an  infant  without  a  next  friend,   1017 

general  words  of  conclusion  to  a  demurrer  to  the  whole  of  the 
bill,   1012c 

introduction  to  a  demurrer  to  the  whole  of  a  bill,  1012a 

joint  and  several  demurrer,  1012 

title,   1011 

the  usual  form  of  demurrer  in  the  Virginias,   1013 

where  the  demurrer  is  to  part  of  the  bill,  or  to  the  relief,  10126 
Disclaimer — 

a  single  disclaimer,  1041 

answer   and   disclaimer,    1042 

Exceptions — 

to  a  special  commissioner's  sale,  1131 

to  an  answer  for  insufficiency,   1128 

to  an  answer  for  impertinence  and  scandal,  1129 

to  delivery  bond  taken  by  ofticer  levying  attachment,  1247 

to  the  report  of  a  commissioner  in  chancery,  1130 

to  the  report  of  a,  commissioner  assigning  dower,  1152 

to     the     report     of     commissioners     making     partition     of     real 

estate,   1133 
to  the  sufficiency  of  an  attachment  bond,   1134 

General  observations  as  to  forms,  883 

Miscellaneous  Forms — 

caption  of  depositions,  examination  of  witnesses,  adjournment  and 

certification,   1279 
of  bond  of  injunction  to  judgment  at  law,   1269 
of  exceptions  to   a   deposition  as   an  entirety,   1266 
of  exceptions  to  certain  parts  of  a  deposition,   1207 
of  injunction  bond,   1268 

of  instrument  making  election  to  proceed  in  equity  when  action 
at  law  and   suit  in   equity  pending  for   same  cause,   1277 
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Notices — 

by  trustee  for  sale  of  property  under  a   deed  of  trust  in   West 

Virginia,   1106 
for  the  appointment  of  a  new  trustee  in  a  deed  of  trust,  1108 
in  a  proceeding  to  transfer  property  out  of  the  State  belonging  to 

persons  under  disability,  110!) 
notice  to  creditors  in  a  suit  to  subject  the  real  estate  of  a  decedent 

to  the  payment  of  his  debts,  1110 
of  application  for  a  rehearing  of  a  decree  entered  by  default,  1114 
of  application  for  an  injunction,   1101 
of     application     for     the     appointment     of     a     receiver — general 

form,  1102 
of   application   for   the   appointment   of   a   receiver    in   a    suit    to 

foreclose   a   mortgage,    1103 
of  lis  pendens,  1246 

of  motion  to  quash  attachment  in  Virginia  in  vacation,  1248 
of  motion  to  dissolve  an  injunction,  1113 
of  sale  of  infant's  lands  in  suit  by  guardian.   1106 
of  sale  of  property  by  trustee  in  a  deed  of  trust  in  Virginia,  1107 
of  sale  of  real  estate  to  be  made  by  a  special  commissioner,   1112 
of  taking  an  account  by  a  commissioner  in  chancery,  1116 
of  the  application  for  the  appointment  of  a  receiver  in  a  partner- 
ship   suit,    1 104 
that  a  commissioner's  report  has  been  completed,  1115 
to    hear    petition    of    guardian    to    sell    property    of    his    minor 

ward,    1098 
to    hear    petition    to    release   inchoate   right   of    dower    of    insane 

wife,   1099 
to  take  depcsitions,  1100 

to  correct  decree  wherein  there  is  clerical  error,  1115a 
t«  lien  holders  m  a  suit  to  enforce  judgment  liens,  1111 
Orders   and  Decrees — 

adjudging  answer  insufficient  and  directing  further  answer  to  be 

filed,  1166 
against   garnishee   in  an   attachment  suit,    1175 
against  personal  representative  of  the  estate  of  a  decedent.  1254 
allowing  bill  to  be  amended  after  appearance  and  demurrer,   1142 
allowing   bill   to   be    amended    after   answer   filed   by    the    defend- 
ant, 1143 
allowing  bill  to  be  amended  by  adding  new  parties,  and  remanding 

cause  to  rules  for  that  purpose,   1144 
allowing  bill  to  be  amended  to  conform  to  the  proofs  and  without 

prejudice  to  an  injunction  issued  in  the  cause,  1145 
allowing  the  return  on  a  summons  to  be  amended,  1146 
aJlowing  an  answer  to  be  amended.  1147 
amending  bill    before  appearance  by  the   defendant.    1141 
annulling  marriage,   1162 

appointing    commissioners    to   assign   dower,    1195 
appointing  commissioners  to  make  partition  of  real  estate  and  di- 
recting manner  of  partition,  1231 
appointing  receiver  to  sell,  rent,  estate.   1235 
appointing  receiver  in  vacation^ — general  form,  1236 
authorizing  mortgage  on  lands  of  infant  by  his  guardian.  1229 
authorizing  sale  of  church  property,   1184 
awarding   an    injunction   by  a   judge   in   vacation  to   restrain   the 

commission   of  waste.    1211 
awarding  an  injunction  by  the  court  in  term  time  to  judgment  at 
law,   1212 
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Orders    and    Decrees — 

awarding  injunction  in  vacation  without  bond,  1213 

awarding  injunction  restraining  and  inhibiting  laborers  and  mem- 
bers of  labor  organizations  from  molesting  the  plaintiff  in 
the  conduct  of  his  business,  1271 

cancelling  an  instrument  as  a  cloud  upon  title  to  real  estate,  1180 

cancellation  or  rescission  of  an  instrument  on  the  ground  of 
fraud,   1181 

cancellation  or  rescission  of  an  instrument  on  the  ground  of 
infancy,    1182 

cancellation  or  rescission  of  a  writing  because  of  the  plaintiff's 
insanity.  1183 

confirming  report  of  commissioners  assigning  dower,  1196 

caption  for  order  or  decree   with  title  of  cause,   1258 

confirming  commissioner's  report  and  directing  sale  of  infant's 
lands,   1206 

confirming  commissioner's  report  in  creditors'  suit  to  enforce  judg- 
ment liens,  and  appointing  special  commissioner  to  sell 
land,  1233 

confirming  report  of  guardian  as  to  borrowing  money  and  authoriz- 
ing the  execution  of  a  mortgage,   1230 

confirming  report  of  commissioners  in  making  partition  of  real 
estate,   1232 

confirming  sale  under  an  attachment,  1161 

confirming  sale  of  infant's  lands  and  directing  investment  of 
pioceeds    of    sale,    1208 

dismissing   bill   without   prejudice,    1178 

directing  payment  of  temporary  alimony  to  the  plaintiff  in  term 
time,    1193 

directing  payment  of  temporary  alimony  to  the  defendant  in 
vacation,   1194 

directing  the  payment  of  a  gross  sum  in  lieu  of  dower,  1197 

dismissing  bill  to  set  aside  deed  on  the  grounds  of  fraud  and  undue 
influence,   1200 

dissolving  injunction  to  an  action  at  law,  and  setting  aside  a 
confession  of  judgment,   1219 

dissolving  injunction  and  discharging  receiver,  1221 

dissolving    injunction  unless  new  bond  be  given,  1222 

directing  issue  out  of  chancery.   1223 

directing  an  issue  devisarlt  vel  non,  1224 

declaring  a  deed  to  be  a  mortgage,  1228\ 

directing  issue  to  determine  question  of  fraud  and  mental  in- 
capacity.  1255 

dismissing  bill-  for  plaintiff's  failure  to  give  security  for  costs,  1256 

decree  for  partition  and  dower,  and  appointing  commissioners  to 
assign  dower  and  make  partition  in  same  case,  1265 

dismissing  suit  agreed,  1275 

enforcing  mechanics'  lien,   1225 

enforcing  vendor's   lien.    1226 

entering  inotion  to  quash  an  attachment,  and  overruling  the 
same,   1148 

entering  motion  to  quash  an  attachment  and  sustaining  said 
motion,  1149 

entering  up  award  as  the  decree  of  the  court,  1171 

entering  rule  against  purchaser  at  judicial  sale  for  failure  to 
comply  with  his  purchase,   1209 

filing  answer   and  noting  exceptions  thereto,   1164 

filing  answer  and  general  replication  thereto,   1167 
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liling  award  of  arbitrators,  making  allowances  to  them,  and  di- 
recting summons  to  show  cause  against  said  report,   1170 

final  decree  for  dissolution  of  partnership  and  eoniirming  report 
made  in  the  cause^   12faa 

finding  agains't  intervener  in  an  attachment  suit,"  1173 

filing  plea  in  abatment  of  an  attachment,  lljO 

filing  petition  of  third  parly  making  claim  to  the  property  at- 
tached  or   to    some   interest   therein,    1 152 

for  an  account  of  rents  and  profits  under  bill  for  equity  of 
redemption,    1204 

for  an  injimction  against  a  corporation,  1214 

filing  cross-bill  and  appointing  receiver,  as  therein  prayed  for,  1234 

for  distribution  of  personal  estate  by  administrator  or  execu- 
tor,   1202 

foreclosure  of  mortgage  by  sale  of  the  premises,   1203 

for  leave  to  file  a   bill  of  review,    1257 

for  sale  of  personal  estate  upon  an  attachment  in  a  suit  to  which 
the   defendant    has    appeared,    1159 

for  sale  under  an  attachment  of  property  that  is  perishable  or 
expensive  to  keep,  1160 

for  sale  of  property  attached  when  debt  is  not  due,   1174 

for  specific  performance  after  the  writing  has  been  reformed,  1240 

for  the  specific  performance  of  a  contract  for  the  sale  of  real 
estate,   1239 

for  specific  performance,  striking  out  one  plea  in  abatement  mak- 
ing up  issue  on  another  and  overruling  plea  in  abatement, 
upon   a   submission   of   the   issue   to   the   court.    1283 

for  specific  personal  property,  embodying  an  order  of  sale  under 
the  laws  of  Virginia,  1151 

for   the   construction   of  a   will,    1245 

general    form   of   a   decree.    1260 

general   form   of   an   order,    1259 

granting  permission  to  guardian  to  submit  to  arbitration  n  matter 
relating  to  his  ward's  estate,   1168 

hearing  cause  on  intervention  and  garnishment  in  attachment,  1155 

holding  plea  in  abatement  insufficient  upon  argument,  1137 

in   divorce   suit  restoring  plaintiff  to   maiden   name,    1253 

in  vacation  directing  the  payment  of  alimony  pendente  Hie  onil 
avrarding  an  injunction  restraining  the  husband  from  in- 
cumbering or  disposing  of  his  property,  1282 

made  in  term  time  overruling  motion  to  dissolve  injunction,   1217 

made  in  term  time  dissolving  an  injunction  and  dismissing  the 
bill,  1218 

made  in  vacation  overruling  motion  to  dissolve  an  injunction.  1215 

made   in   vacation   dissolving   an   injunction,    1216 

making  up  issue  on  petition  of  interA'ention  in  attachment.  1153 

making  up  issue  under  the  statute  of  West  Virginia  on  plea  in 
abatement  of  an  attachment,   1154 

of  attachment  for  contempt  of  court,  1172 
.  of  circuit  court   appointing  receiver  after   an  appeal  to  the  su- 

preme court  of  appeals,  and  during  pendencv  of  case  on  ap- 
peal,   1284 

of  divorce  a  mensa  et  tJioro,  where  the  defendant  has  not  ap- 
peared.  1186 

of  divorce  a  mensn  et  fhoro  for  alimony,  where  the  defendant  ha^ 
appeared,    1187 

of  divorce  a  vinculo  matrimonii  and  awarding  custody  of  chil- 
dren,  1188 
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of  divorce  a  vinculo  matrimonii  and  for  alimony,   1189 

of  divorce  a  vinculo  matrhnoiiii  after  a  former  divorce  a  mensa  et 
thoro,    1190 

of  divorce  granted  on  aruiwer  in  nature  of  a  cross-bill  setting  up 
claim  to  affirmative  relief,   1191 

of  reference  for  the  settlement  of  executorial  and  administration 
accounts,   1199 

of  sale  against  lands  of  decedent,  1238 

of  sale  of  personal  property  on  attachment  and  order  of  publi- 
cation,  1156 

of  sale  of  real  estate  apou  attachment  and  order  of  publica- 
tion, 1157 

of  sale  of  real  estate  upon  an  attachment  in  a  suit  wherein  the 
defendant  has  appeared,   1158 

of  sale  m  a  suit  where  the  property  of  principal  and  surety  may 
be  sold,  1237 

order  for  revival  of  suit,   1262 

order  making  petii^ioner  party  to  the  suit,   1204 

overruling  defendant's  exceptions  to  an  attachment  bond,    1176 

overruling  demurrer  to  bill  and  giving  rule  to  answer,  H84a 

overruling  exceptions  to  commissioner's  report  of  sale  of  infant's 
lands,  and  requiring  purchaser  to  comply  with  terms  of 
sale,    1210 

overruling  some  exceptions  to  commissioner's  report  and  sustain- 
ing others,  1198 

presenting  affidavit  and  making  motion  to  require  the  plaintiiT 
to  elect  whether  she  will  proceed  at  law  or  in  equity  in  one 
of  two  suits  for  the  same  cause,  1250 

perpetuating  an  injunction  to  a  trust  sale,   1220 

recitals  of  a  decree,  1261 

referring  cause  to  a  commissioner  to  take  an  account  in  a  suit 
against  the  estate  of  a  decedent,   1138 

referring  answer  to  a  commissioner  to  expunge  scandalous  mat- 
ters,  1165 

referring  cause  on  guardian's  bill  to  sell  real  estate  to  a  com- 
missioner in  chancery,  1205 

referring  cause  to  a  commissioner  to  take  an  account  in  a 
creditors'  suit  to  enforce  judgment  liens,  1139 

referring  cause  to  a  commissioner  in  a  suit  to  surcharge  and 
falsify  the  settlement  of  the  accounts  of  a   fiduciary.   1140 

refusing  a  divorce  to  the  plaintiff,  and  to  the  defendant  on  an 
answer   in   the   nature   of  a   cross-bill,    1192 

removing  cause  to  another  county  because  judge  cannot  properly 
preside,   1270 

requiring  plaintiff  to  elect  whether  he  will  proceed  at  law  or  in 
equity,    1276 

setting  aside  fraudulent  conveyance  in  favor  of  creditors,  1201 

setting  pica  down  for   argument.   1136 

setting  up  lost  instrument  and  entering  decree  thereon,  1227 

setting  up  a  lost  will,  1244 

short  form  of  decree  on  issue  out  of  chancery  on  verdict  of 
jury,  1278 

striking  plea  in  abatement  from  the  record,   1135 

submitting  cause  to  arbitration  and  making  the  same  a  rule  of 
court,    1169 

sustaining  defendant's  exceptions  to  an  attachment  bond,  1177 

sustaining  demurrer  to  bill  and  remanding  cause  to  rules  with 
leave  to  amend,   11846 
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FORMS— CowiOT  licd. 

Orders  and  Decrees  — 

sustaining  exceptions  to  forthcoming  bond  in  attachment  suit  and 

requiring  officer  to  obta,in  a  g«od'  bond,  1179 
sugge.sting  non-residence  of  plaintiff  and   demanding  security   for 

costs,  1185 
tendering  answer  and  asking  leave  to  file  the  same,  1163 
to  show  cause  why  an  attachment  should  not  issue  for  disobeying 

an  injunction,  1273 
upon  guardian's  petition  to  sell  real  estate  of  infant,  hearing  evi- 
dence and  authorizing  sale  thereof,  1207 
upon  the  verdict  of  a  jury  upon  an  issue  out  of  chancery,  1241 
upon  verdict  of  jury  devisavii  vel  non  finding  for  the  will,  1242 
upon  verdict  of  jury  on  an  issue  devisavit  vel  non  finding  against 
the   will,   1243 
Order  of  publication  in  Virginia  as  to  a  natural  person  —  No.  56,  890 
Order  publishing  process  as  to  corporation  —  No.  57,  890 
Original  Bills  — 

against  an  executor  by  legatees  and  administrator  of  a   deceased 
legatee,   for  the  payment  of  their  legacies  and  shares  of  the 
residuary   personal   estate  —  No.    137,    957 
against   guardian   and    his    surety   by   ward,   after    attaining   ma- 
jority,  for  a  settlement  and  final  accounting  —  No.   121.   942 
bill  of  interpleader  —  No.  139,  959 
by  a  guardian  to  sell  lands  of  an  infant  in  West  Virginia  —  No. 

119,   941 
by  a  trustee  to  obtain  the  advice  of  the  court  touching  his  duties, 

and  for  an  auditing  of  his  accounts  —  No.  159,  979 
by  committee  of  lunatic  for  sale  of  latter's  lands,  setting  out  spe- 
cific bids,   1252 
by  guardian  to  sell  lands  of  an  infant  in  Virginia  —  No.  118.  940 
by  guardian  to  lease  infant's  lands  —  No.  120,  941a 
by  surety  to  be  subrogated  to  rights  of  creditor  —  No.   157.  977 
care  to  be  observed  in  the  draft  of  pleadings,  892 
for  alimony  without  divorce  —  No.  75,   896 

for  an  account  of  partnership  dealings,  the  appointment  of  a  re- 
ceiver,  and   for   an  injunction  —  No.   74,   895 
for  annulment  of  marriage  on  the  ground  of  duress  —  No.  76.  897 
for  annulment  of  marriage  on  the  ground  that  the  defendant  had 
a   former   wife   living  at  the  time  of  the   second   marriage  — 
—  No.  -77,  898 
for  contribution  among  co-sureties  —  No.  89,   911 
for    dissolution    of   partnership    because    of   defendant's    niisappli- 
calion   of   funds   I0   his   own   use,    and   for   a   receiver  —  short 
form — No.    151,   971 
for  divorce  on  the  ground  of  impotency  —  No.  99,  921 
for  dower  in  an  ordinary  suit  by  a  widow  —  No.   109,  931 
for   dower  by  widow   against  alienee   of  a   former  husband  —  No. 

110,   932 
for  injunction  against  cutting  timber  pending  an  action  of  eject- 
ment—No. 123,  945 
for  partition  — No.   147,  967 
for  partition  and  account  —  No.  148,  968 

for  partition  when  some  of  the  parties  are  unknown  —  No.  149,  969 
for  specific  performance  by  A'endor  against  vendee  —  No.  154,  974 
for  specific  performance  by  vendee  against  vendor  —  No.  155.  975 
for  specific  performance  of  parol  agreement  for  sale  of  land  where 
there  has  been  a  part  performance  —  No.  156,  976 


INDEX.  16^9 

(References  are  to  sections,  Vol.  I  comprising  Sees,    i— 8io;   Vol.   II  the  residue.) 

FORMS— Continued. 
Original  Bills — 

for  the  cancellation  of  a  tax  deed  as  creating  a  cloud  upon  title 
to  real  estate  —  No.  80,  901 

for  the  cancellation  or  rescission  of  an  instrument  on  the  ground 
of  fraud  —  No.  83.  904 

for  the  cancellation  of  a  written  instrument  on  the  ground  of  un- 
due influence  —  No.  84,  905 

for  the  cancellation  of  a  written  instrument  on  the  ground  of 
mental  incapacity  —  No.   85,   906 

for  the  cancellation  of  a  written  instrument  because  of  infancy  — 
No.  86,  907 

for  the  cancellation  of  a  written  instrument  because  of  the 
fiduciary  relationship  of  the  parties  —  No.  87,  908 

for  the  cancellation  of  a  written  instrument  because  of  drunken- 
ness—  No.  88,  909 

for  the  establishment  of  the  boundaries  to  real  estate  in  cases 
wherein  they  have  become  confused — Xo.   79,   900 

for  the  establishment  and  enforcement  of  a   trust  —  No.   160,  980 

for  the  dissolution  of  a  corporation  in  a  court  of  equity  —  No.  90, 
912 

for  the  dissolution  of  a  partnership  and  for  an  injunction  — No. 
150,  970 

for  the  foreclosure  of  a  mortgage  —  No.   Ill,  933 

for  the  removal  of  a  trustee  because  of  misconduct  in  liis  manage- 
ment of  the  trust  fund,  for  an  injunction  and  for  a  re- 
ceiver—  No.  158,  978 

for  the  rescission  of  a  contract  because  the  act  is  ultra  vires  — 
No.  92,  914 

in  a  creditor's  suit  against  the  estate  of  a  decedent  —  No.  91,  913 

in  a  creditor's  suit  enforcing  judgment  lieu  —  No.  93,  915 

in  a  creditor'!!  suit  by  an  executor  or  administrator  to  subject  the 
real  estate  of  the  decedent  1,0  the  payment  of  his  debts  — 
No.   94,   916 

in  an  attachment  suit  —  No.   78,  899 

inclination  of  courts  to  disregard  mere  matters  of  form,  892 

in  a  suit  upon  a  lost  instrument  —  Mo.   142,  902 

mere  matter  of  form  of  secondary  consideration,  892 

of  committee  of  insane  person  to  sell  such  person's  estate  —  No. 
140,  960 

of  discoveiy  merely  —  No.   90,   918 

of  discovery  in  aid  of  defense  at  law  —  No.  97,  919 

of  injunction  to  judgment  at  law  —  !No.   122,  944 

of  injunction  against  closing  right  of  way  —  No.   124,  945a 

of  injunction  to  judgment  at  law  on  ground  after-discovered  evi- 
dence—  No.    125,   9456 

of  injunction  against  laying  gas  pipe  on  the  plaintiff's  premises 
—  No.    126,    946 

of  injunction  by  mortgagee  or  cestui  que  trust  against  a  mortgagor 
or  grantor  in  trust  deed,  inhibiting  the  latter  from  cutting; 
timber  on  the  mortgaged  premises  —  No.  127,  947 

of  injunction  by  receiver  restraining  interference  with  property 
in  his  possession  —  No.  128.  948 

some  further  observations  as  to  forms,  892 

to  cancel  a  deed  canving  apparent  title  as  creating  a  cloud  unon 
the  title  of  the  plaintiff  — No.  81,  902 

to  cancel  a  contract  of  sale  as  creating  cloud  upon  title  to  real 
estate  — No.  82,  003 

to  carry  decree  into  execution  —  No.  88a,  910 
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FORMS — Cont  inued. 
Original   Bills — 

to  construe  a  will  —  No.  16.3,  083 

to  enforce  a  laborers'  lien  against  a  corporation  —  No.  144,  964 

to  enforce  a  mechanics'  lien  —  No.   145,   965 

to  enforce  a  vendor's  lien  —  No.  146^  066 

to  enjoin  a  nuisance  by  fouling  a  water  course  —  Xo.   130,  950 

to  enjoin  a  sale  of  property  under  a  deed  of  trust  to  secure  pay- 
ment of  money  borrowed  from  building  and  loan  association 
—  No.  132.  952 

to  enjoin  a  municipal  corporation  from  the  creation  of  an  illegal 
indebtedness  —  No.  133,  953 

to  enjoin  the  erection  cf  n  nuisance  —  No.  129,  949 

to  enjoin  the  sale  of  property  under  a  trust  deed  —  No.   131,  951 

to  have  an  instrument  in  the  form  cf  a  deed  declared  to  be  a 
mortgage  —  No.   95,   917 

to  impeach  a  decree  on  the  ground  of  fraud  —  No.   141,  961 

to  obtain  a  divorce  from  the  bonds  of  matrimony  on  the  ground 
of  adultery,  and  for  alimony  and  an  injunction  —  No.  98,  920 

to  -obtain  a  divorce  a  vinculo  matrimonii  because  of  penitentiary 
sentence  —  No.   100,  922 

to  obtain  a  divoice  from  the  bonds  of  matrimony  because  of  con- 
viction of  an  infamous  offense  —  No.   101,  923 

to  obtain  a  divorce  from  the  bonds  of  matrimony  because  of  three 
years'   desertion  —  No.   102,  924 

to  obtain  a  divorce  from  the  bonds  of  matrimony  because  of  preg- 
nancy at  the  time  of  marriage  —  No.   103,   925 

to  obtain  a  divorce  from  the  bonds  of  matrimony  where  the  wife 
had  been  notoriously  a  prostitute  before  marriage  —  Xo.  104. 
926 

to  obtain  a  divorce  a  mensa  el  thoro  for  cruel  treatment  —  No. 
105,  927 

to  obtain  a  divorce  a  mepsa  o'  thnro  because  of  reasonable  appre- 
hension of  bodily  hurt  —  Xo.   106,  928 

to  obtain  a  divorce  a  nidisa  et  thoro  because  of  abandonment  or 
desertion  —  No.   107,   929 

to  obtain  a  divorce  a  tmnsa  et  thoro  because  of  habitual  drunk- 
enness, praying  custodj'  of  children  and  an  injunction  —  No. 
108,   930 

to  perpetuate  testimony  —  No.   164,   984 

to  recover  back  purchase  money  on  a  deficiency  in  the  quantity 
of  land  sold,     .ibatement  of  purchase  money  —  No.  72,  893 

to  recover  back  purchase  money  on  deficiency  of  quantity  of  land 
sold  —  short  form  —  No.  73,  894 

to  reform  or  correct  a  writing  on  the  ground  of  mist^.ke  —  No. 
1.52,  972 

to  restrain  and  inliibit  the  extraction  of  oil  or  gas  from  the  land.^ 
of  the  plaintiff  —  X'o.   135,  955 

to  restrain  and  inhibit  laborers  and  members  of  labor  organiza- 
tions from  molesting  or  injuring  the  plaintiflF  in  the  conduct 
of  his  business  —  Xo.    1 38,  958 

to  restrain  the  collection  of  an  illegal  tax  —  No.    134.   954 

to  restrain  the  taking  of  private  property  for  public  use  without 
compensation  —  No.  1 30.  956 

to  set  aside  ii  conveyance  or  transfer  so  far  as  the  same  create*  a 
preference  —  Xo.   117.   939 

to  set  aside  a   fraudulent  conveyance  —  No.   113.   935 

to  set  aside  fraudulent  conveyance  by  corporation  made  to  secure 
some  of  its  oflicers  —  No.   1 14.   936 
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FORMS — Continued. 
Original  Bills  — 

to  set  aside  voluntary  conveyance  to  the  prejudice  of  the  rights 

of  creditors  —  No.    115,   937 
to  set  aside  a  fraudulent  conveyance  —  short  form  —  No.  116,  938 
to  set  up  a  lost  will  —  No.  143,  963 
to  set  aside  u  will  —  general  form  —  No.  161,  981 
to  set  aside  a  will  on  the  ground  of  undue  influence  and  mental 

incapacity  —  No.   162,  982 
to  surcharge  and  falsify  the  settlement  of  a  personal  representa- 
tive—  No.    153,   973 
to  take  testimony  de  bene  esse  —  No,   165,   985 
value  of  the  knowledge  of  forms.  892 
Petitions  — 

by  a  guardian  to  remove  proceeds  of  the  sale  of  real  estate  of  the 

infant  out  of  the  State,  1002 
by  church  trustees  for  the  sale  of  church  property,  1003 
by  guardian  for  the  sale  of  infant's  lands,  995a 
oy  guardian  for  the  lease  of  infant's  lands,  996 
by  guardian  to  give  mortgage  or  deed  of  trust  on  infant's  lands, 

997 
by  guardian  to  be  allowed  to  apply  part  of  the  principal  to   tlie 

education  or  maintenance  of  the  ward,   999 
by  guardian  for  permission  to  submit  matter  to  arbitration,  1000 
by  husband  for  release  of  inchoate  right  of  dower  of  insane  wife, 

1001 
disputing  validity  of  attachment  by  third  party,  1006 
for  a  rehearing  by  a  non-resident  after  the  entry  of  a  decree  upon 

an  order  oi  publication  in  an  attachment  suit,  1007 
for  an  attachment  for  disobeying  an  injunction,   1272. 
for  leave  to  file  a   bill  of  review   upon   discovery   of   new   matter, 

1010 
for  leave  to  file  a  bill  of  review  for  errors  apparent  upon  the  face 

of  the  decree,  1009 
petition  for  rehearing,   1005 
petition  making  new  parties  to  suit,   1004 
to  transfer   estate  of   minor   or   insane  person   into   another   State 

or  country,  998 
where  the  petitioner  was  proceeded  against  as  an  unknown  party, 

1008 
Pleas  in  Abatement  — 

controverting  the  existence  of  the  grounds   upon   which   an   order 

of  attachment  was  issued,    1024 
of  the  pendency  of  another  suit,  1023 
of    want    of   proper    parties,    1020 
on  the  ground  of  plaintiff's  insanity,   1022 
on  the  ground  of  the  plaintiffs  infancy,   1021 
to  the  jurisdiction  of  the  court.  1018 
to  the  jurisdiction  of  the  court  —  another  form,   1019 
Pleas  in  Bar — 

of  award,  1032 

of  a  will,  1031 

of  bankruptcy,  1040rt 

of  dismissal   of  former  suit  for   same  matter,    1027 

of  judgment  at  law  for  same  matter,  1028 

of  release,  1029 

of  purchaser  for  valuable  consideration   without  notice,   1033 

of  the  statute  of  limitations,  1025 

of  the  statute  of  frauds  to  a  bill  for  specific  performance,   1026 

plea  of  stated  account,  1030 
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FORMS— Continued. 
Pleas  in  Bar  — 

that  complainant  has  no  interest  in  the  lands,  the  title  of  which 
he  seeks  to  discover,  1037 

that  discovery  would  compel  the  defendant  to  betray  confidence 
as  an  attorney,  1039 

that  plaintiff  not  administrator  as  alleged,  because  supposed  in- 
testate is  living,  1035 

that  the  discovery  would  subject  defendant  to  forfeiture,  1038 

to  bill  of  discovery  that  another  suit  is  puending  for  the  same 
discovery,   1036 

to  bill  of  interpleader,  1034 

to  a  bill  of  revivor,  1040 
Prayer   for  an   answer,   oath   waived  —  injunction  against   proceedings 

at  law  —  declaration  of  trust  —  conveyance  —  No.  41,  881 
Prayer  for  an  injunction  —  No.  42,  881 

Prayer  for  the  production  of  deeds,  papers,  etc., —  Xo.  43,  881 
Reports — 

of  sale  by  a  special  commissioner,  1118 

of  commissioners  appointed  to  assign  dower,  1119 

of  commissioners  appointed  to  make  partition  of  real  estate 
where  partition  is  made,   1120 

of  commissioner  as  to  whether  minor's  interest  will  be  promoted 
in  a  suit  to  sell  infant's  lands,  1121 

of  sale  of  special  commissioner  in  suit  to  sell  infant's  lands,  1123 

of  commissioners  appointed  to  make  partition,  that  lands  are  not 
susceptible    of   partition,    1123 

of  commissioneis  appointed  to  assign  dower  and  make  partition 
among  the  heirs  at  law,  1124 

of  a  commissioner  upon  exceptions  to  an  answer,  1125 

of  a  commissioner  in  a  suit  to  surcharge  and  falsify  the  settle- 
ment of  the  accounts  of  a  fiduciary,   1126 

of  sale  of  property   under  an  order  of  attachment,    1127 
Sheriff's  return  upon  process  commencing  suit,   891 

sheriff's  return  upon  summons  as  to  natural  person,  when  serv- 
ice is  made  upon  member  of  defendant's  family  —  No.  59,  891 

where  an  attachment  has  been  levied  —  No.  71,  891 

where  service  is  made  on  defendant  by  posting  a  copy  of  tlie 
process  at  the  front  door  of  his  usual  place  of  abode  —  No.  60, 
891 

when  service  is  made  upon  a  corporation  upon  its  attorney  —  No. 
61,  891 

where  service  is  made  upon  a  corporation  upon  its  president  — 
No.  62,  891 

where  service  is  made  upon  a  corporation  when  it  cannot  be  had 
upon  its  president  or  other  chief  officer  —  No.  63,  891 

where  service  is  made  upon  a  corporation  which  has  failed  to 
comply  with  chapter  54  of  the  Oode  of  West  Virginia,  sec- 
tion'24— No.   64.    801 

where  service  is  made  in  West  Virginia  upon  a  corporation  liv 
delivering  a  copv  of  the  summons  to  a  depot  or  station  agent 
—  No.  65,  891 

where  service  is  made  in  West  Virginia  upon  a  corporation  by 
delivering  a  copy  of  the  summons  to  a  director  —  No.  66,  891 

where  service  is  made  in  West  Virginia  upon  a  foreign  insurance 
company  —  No.  67,  891 

where  service  is  made  in  West  Virginia  upon  an  unincorporated 
common  carrier  —  No.  68.  891 

where  service  is  made  upon  a  corporation  in  Virginia  —  No.  69, 
891 
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Sheriff's  return  upon   process  commeneing  suit  — 

where  service  is  made  upon  a  garnishee  in  an  attachment  suit  in 
West  Virginia  —  No.   70,  891 

where  the  defendant  is  served  in  person — No.  58,   891 
The  Answer  — 

accounts  —  reference  to  boolis  containing  them,   1053 

accounts  refused  as  being  useless  before  decree,  1054 

admission  for  purpose  of  the  suit,  1055 

a  formal  general  conclusion,  1061 

amended  answer  after   exceptions   sustained  to  the   original,   1074 

an  amended  answer,  1073 

a  short  and  usual  form  for  an  answer,  1065 

averring  fraud  in  procuring  contract  sought  to  be  enforced,  1068 

in  the  nature  of  a  cross-bill  setting  up  a  claim  to  affirmative  re- 
lief,  1067 

joint  and  several  answer,  1044 

of  answer  by  one  defendant,   1043 

of  an  infant  defendant  by  his  guardian  ad  litpm,  1063 

of  an  infant  to  a  bill  or  petition  t-o  sell  his  estate  as  well  also 
as  of  the  guardian  ad  litem  himself,  1064 

of  garnishee  in  attachment  suit,   1072 

of  one  of  several  defendants,   1045 

reference  to  schedule,   1056 

settled  accounts  —  claim  of,  1057 

setting  up  partition  by  a  parol  agreement  to  a  suit  for  parti- 
tion,  1075 

submission  by  trustee  to  act,  1058 

the  usual  conclusion,   1062 

to  an  answer  of  one  defendant,  1046 

to  an  answer  of  several  defendants,  1047 

to  a  rule  to  sh-ow  cause  why  a  party  should  not  be  fined  for 
contempt,   1274 

to  a  bill  for  divorce  setting  up  condonation,   1069 

to  a  bill  for  divorce  setting  up  recrimination,  1070 

to  a  bill  for  divorce  setting  up  a  claim  to  affirmative  relief,  1071 

to  a  bill  for  an  injunction  to  stay  proceedings  at  law  on  a  judg- 
.  ment  drawn  to  illustrate  the  principle  permitting  all  defenses 
in  equity  to  be  made  by  answer,  1006 

where  defendant  admits  a  statement,  1048 

where  a  defendant  believes  a,  statement  to  be  true,  but  qualifies 
his  admission  of  it  not  knowing  the  same  of  his  own 
knowledge,   1049 

where  defendant  is  entirely  ignorant  with  regard  to  the  state- 
ment in  the  bill,  1050 

where  a  schedule  of  deeds  is  required  to  be  set  forth  in  the  an- 
swer,  1051 

where  an  account  of  rents,  or  moneys  received,  or  paid,  is  re- 
quired to  be  set  forth  by  several  defendants,  1052 

where  the  defendant  relies  upon  the  statute  of  frauds,  1059 

where  the  defendant  relies  upon  the  statute  of  limitations,   1060 
The  affidavit  as  to  the  posting  of  an  order  of  publication  in  West  Vir- 
ginia to  be  appended  thereto  —  No.  54,  888 
The  order  of  publication  in  West  Virginia  —  No.  52,  886 
The  ordinary  form  of  a  precipe  —  No.  45,  884 

another  form  of  an  ordinary  precipe  —  No.  46.  884 

precipe  where  there  are  several  defendants,  some  of  whom  are 
non-residents  and  infants  —  No.  47,  884 

the  affidavit  of  the  non-residence  of  the  defendant  —  No.  50,  885 
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POmiS— Continued. 

The  ordinary  form  of  a  precipe  — 

the  affidavit  of  non-residenee  and  as  to  the  unknown  defendants 

—  No.  51,  885 
the  summons  commencing  a  suit  in  Virginia  —  No.  48,  885 
the  summons  commencing  a  suit  in  West  Virginia  —  No.  49,  885 
The  Replication — 

the  general  replication,  1076 

the  plaintiflF's  special  reply  in  writing  to  the  answer  of  defendant 

setting  up  claim  to  affirmative  relief,  1077 
the  special  reply  of  a  defendant  to  the  answer  of  his  co-defendant, 
wherein  affirmative  relief  is  sought  by  the  latter  against  the 
former,    1078 
FRAUD  — 

Badges  of,   542 

Bill,  allegations  of,   120 

Cancellation  and  rescission  of  contracts  on  the  ground   of  parties  to 

suit    for,    49 
Evidence  in  cases  of,  character  of  and  burden  of  proof,  541 
Form    of    bill    for    the    cancellation    or    rescission    of    written    instru- 

•  ment  on  the  ground  of,  904 
Form   of    order    for    cancellation    or    rescission    of   instrument   because 
of,  1181 
FRAUDS    (STATUTE  OF)— 

Answer,    defense    of   available   by,    434 
Contract,    when    treated    as    good    under,    434 
Demurrer,  may  bo  availed  of  as  defense  by,  when,  372 
Form  of  answer  relying  upon.    1059 
Form  of  plea   of,   1026 
Plea,   must   be   availed   of   by,   when,   372 
FRAUDULENT  CONVEYANflES— 
Answer  in  suits  to  set  aside,  430 

Bill,  necessary  and  proper  allegations  of  in  suit  to  set  aside.  121 
Decree  in  suit  to  set  aside,  600 

Decree  in  suit  ix)  set  aside,  as  creating  preference  among  creditors,  601 
Evidence,  character  of  and  burden  of  proof  in,  541,  541a,  542 
Fo'm  of  bill   to  set     aside,  935 

Form  of  bill  to  set  aside,  made  by  corporation  to  secure  its  officers.  936 
Form  of  bill  to  set  aside  voluntary  conveyance  made  in  fraud  of  plain- 
tiff's rights  as  a  creditor.  937 
Form  of  bill  to  set  aside — short  form,  938 
Form  of  bill  to  set  aside  transfer  or  conveyance  because  it  creates  a 

preference  among  certain  creditors,  939 
Necessary  parties  defendant  in  suit  to  set  aside,  65 
Order  cancelling,  form  of.   1181 

Setting  aside  in   favor   of  creditors,   form   of   decree,   1201 
Who  may  bring  suit  to  set  aside,  65 

G 

GARNISHMENT— 

Answer  of  garnishee,   804.   805 
Can  be  no  decree  against  garnishee,  when,  808 
Decree   against  garnishee,   character   and   extent  of,   810 
Defenses  which  garnishee  may  make,  802 
Form  of  answer  of  garnisher.  1072 

Oarnishee  may  object  to  irregularities  in  attachment,  807 
Garnishee  necessary  party  to  the  suit,  801 

How    party    may    be    summoned    to    answer    in    garnishment    proceed- 
ings.   798 
How  person  designated   as  garnishee,   798 
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GARNISHMENT  —  Continued. 

How  person  summoned  to  answer  as  garnishee,   798 
Nature  of  debt  of  garnishee  to  authorize  decree,   806 
Proceedings  upon  appearance  of  garnishee,   803 
Summons  in,  when  returnable,  798 
When  garnishee  should  defend  suit,  802 
Who  may  be  garnisheed,  799,  800 
Who   may   not  be   garnisheed,    799,    800 
GUARDIAN  AND  W^ARD — 

Bond  for  application  of  proceeds  of  sale  of  ward's  lands,   828 
Bill  for  lease  or  incumbrance  -of  land  of  ward,  813 

Bill   or   petition   to   sell,    lease  or   incumber   land   of   ward,   the   essen- 
tial allegations  of,  818 
Bill   surcharging   settlements   of  guardian   as   a   fiduciary,    132 
Bill  to  sell  estate  of  ward,  812 
Decree  to  sell  lands  of  ward,  826 

Effect  of  sale  of  ward's  estate  upon  the  status  thereof,  829 
Form  of  answer  of  an   infant  to  a  bill  or  petition  to  sell  his  estate, 

as  well  also  as  of  the  guardian  ad  litem  himself,   1064 
Form   of    bill    against   guardian    and   his    sureties   by   ward,    after   at- 
taining majority  for  a  settlement  and  final  accounting,  942 
Form  of  bill  by  guardian  to  sell  land  of  ward  in  Virginia,  940 
Form  of  bill  by  guardian  to  lease  lands  of  ward,  941a 
Form  of  bill  to  sell  land  of  ward  in  West  Virginia,   941 
Form  of  petition  by  guardian  for  sale  of  ward's  lands,  995a 
Form  of  petition  by  guardian   to  lease  ward's  lands,  996 
Form   of  petition   by   guardian  to  give  mortgage  or   deed   of  trust  on 

lands  of  ward,   997 
Form   of  petition  by  guardian  to   submit  matter   to  arbitration,    1000 
Form   of  petition  by  guardian  to  remove  proceeds   of   sale   of  real   es- 
tate of  ward  out  of  the  State,  1002 
Form  of  petition  to  be  allowed  to  apply  part  of  principal  of  ward  to 

his   education   and   maintenance,    999 
Form  of  petition  to  transfer  estate  of  ward  into  another  State,  998 
Guardian   ad    litem   must   be   appointed   to   suit   or   proceeding   to   sell 

land   of   infant,   820 
Guardian  and  sureties  may  be  sued  for  an  accounting,  66 
Guardian  cannot  sue  for  possession  of  ward's  property,  when,  66 
Guardian  cannot  sue  in  his  own  name,  when,  66 
Guardian  may  sue  in  his  own  name,  when,   66 
Guardian  may  be  sued   for  an   accounting.   66 
Guardian  only   can   sell   or  lease  land  of  ward,   816 
Investment  of  proceeds  of  sale  of  ward's  estate,   827 
Order   confirming   sale    of  infant's   lands   and   directing   investment   of 

proceeds  of  sale,   1208 
Order  confirming  commissioner's  report  and  directing  sale' of  infant's 

lands,  1206 
Order   granting  permission  to   guardian  to   submit  matter   to   arbitra- 
tion relating  to  ward's  estate,  1168 
Order  referring  cause  on  guardian's  bill  to  sell  estate  of  infant  to  com- 
missioner in  chancery,  1205 
Order  upon   guardian's  petition   to   sell   real   estate   of  infant,   hearing 

evidence  and  authorizing  sale  thereof,  1207 
Parties    who    are    necessary,    to    proceeding    to    sell    or    lease    land    of 

ward.  817 
Petition  by  guardian  for  sale  of  ward's  estate,  235,  825 
Petition  to  remove  proceeds  of  sale  of  real  estate  of  ward  out  of  the 

State,   247 
Petition  to  transfer  estate  of  ward  into  another  state  or  country,  246 
Procedure  to  remove  proceeds  of  sale  of  real  estate  out  of  State,  248 


1636  INDEX. 

(References  are  to  sections,  Vol.  I  comprising  Sees.    1-810;   Vol.   II  the  residue.) 

GUARDIAN  AND  WARD  —  Continued. 

Procedure  to  remove  property  of  ward  out  of  State,  248 

Property  that  may  be  sold  by  guardian  of  ward,   819 
GUARDIAN  AD  LITEM  — 

Answer  of  must  be  actually  filed,  820 

Answer  of  must  be  under  oath,  when,  409^  410,  820 

Appointment  ofj  401 

Compensation  of^  824 

Duties  of,  822 

Form  of  answer  of  infant  defendant  by  —  No.   243,   1063 

Form  of  joint  answer  by  infant  to  bill  or   petition   to  sell  his  estate 
and  of  his  guardian  ad  litem,  1064 

May  be  compelled  to  act,  401 

Must  be  appointed  in  suit  to  sell  estate  of  infant  or  insane  person,  820 

Must  file  an  answer,  401 

Powers  of,  82.1 

When  and  how  appointed,  401 

Who  should  be  appointed,  821 

H 
HANDWRITING  — 

Competency  of  witness  as  to  proof  of,   527 

Proof  of  not  required,  when,  437 
HEARING  — 

Cause  may  be  set  for  hearing,  when,  259 

Cause  must  be  matured  for,  557 

Cause  must  be  set  for  before  any  decree  can  be  entered,  when,  259 

Cause  must  not  be  prematurely  heard,  557 

Demurrer,  hearing  of  cause  on  preliminary,  559 

Final,  disposes  of  case  on  its  merits,  556 

Final  hearing  of  cause  and  effect  of,  560 

I'inal  hearing,  what  may  be  on,  560     < 

Finally  heard,  when  cause  may  be,   562 

How  cause  matured  for,  557 

Manner  of  hearing  a  cause,   565 

Matters  that  may  be  noticed  or  raised  at,  564 

Matters  usually  heard  at  preliminary,  558 

Meaning  of  in  equity,  556 

Of  cause,  what  matters  may  be  considered  on,   563 

Part  of  defendants,  when  cause  may  be  heard  as  to,  561 

Part  of  defendants,  when  cause  may  be  set  for  as  to,  260 

Preliminary  and  what  may  be  passed  on  at,   556 

Preliminary  with  reference  to  pleadings  in  the  cause,  559 

Rules  to  be  observed  essential  to  maturing  cause  for,  262 

Upon  demurrer,  560a 

HEIRS  AT  LAW  — 

Judgment  or  decree  against,  personal  representatives  does  not  bind,  378 
When  necessary  parties,  59-65,  70-72,  76,  82,  83 

HUSBAND  AND  WIFE  — 

As  witnesses  for  and  against  each  other  in  A^irginia,  532 

As  witnesses  for  and  against  each  other  in  West  Virginia,  533 

Disqualification  of  one  disqualifies  the  other,  when,  533 

Joinder  of  in  Virginia.   84f) 

Joinder  of  in  West  Virginia,  84n 

Notice    to    hear    petition    to    sell    inchoate    right    of   dower    of    insane 

wife,  form  of,   1099 
Petition  by  husband  to  release  inchoate  right  of  dower  of  insane  wife, 

form  of,  1001 
Procedure  to  release  dower  or  curtesy  of  insane  wife  or  husband,  831 
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HUSBAND  AND  WIFE  —  Continued. 

Release  of  dowfr  or  curtesy  of  insane  wife  or  husband,  how  effected, 

830 
When  and  how  married  wonjiin  may  be  sued,  6O0 
When  married  woman  may  sue  as  feme  sole,  660 

I 

IMPERTINENCE  — 

Answer  must  not  be  impertinent.  416 

Bill  must  not  be  impertinent,  110 

Form  of  exceptions  to  answer  because  of,  1129 

Form  of  order  referring  cause  to  commissioner  to  expunge  scandalous 
or  impertinent  matters,    1165 

How  objections  to  bill  for  raised,  111 

What  constitutes  in  answer,  416 

What  is  in  bill,  110 
IMPOTENCY  — 

Divorce  on  ground   of,    118 

Bill  for  divorce  on  ground  of,   what  should  show,   118 

Form  of  bill  for  divorce  on  gixjund  of,  921 
INADEQUACY  OF  PRICE  — 

As  ground  for  setting  aside  judicial  sale,  682-684 

Judicial  sale  will  be  set  aside  on  ground  of,  when,  682,  683 

Motion  to   set  aside  sale  on  ground  of  should  be  accompanied  by  up- 
set-bid,  682 

Of  consideration  as  ground  of  cancelling  contract,  51 

Procedure  to  set  aside  judicial  sale  on  ground  of,  684 

INCONSISTENCY  — 

Alternative  prayers  for  relief  must  not  be  inconsistent,   105 

Cross-bill  must  be  consistent  with  answer,   195 

Answer  cannot  set  up  two  defenses  inconsistent   with   each   other,   397 

INFANTS  AND  INSANE  PERSONS  — 

Bill  or  petition  in  a  proceeding  to  sell,  lease  or  incumber  the  estates 

of  infants  and  insane  persons,  818 
Bill  or  petition  in  a  proceeding  to  sell,  lease  or  incumber  the  estates 

of  infants  and  insane  persons,   what  it  should  show,  818 
Bond  to  be  given  for  application  of  proceeds  of  .sale  or  lease  of  land 

of  infant  or  insane  person.   828 
Conveyances  and  transfers  of  property  by  infants  and  insane  persons, 

suits  to  set  aside,  815 
Decrees  eoncerniiig  infants,  003 
Decree  to  sell  estate  of  infant  or  insane  person  or  those  interested  in 

a  trust,  826 
Decree  to   sell   estate  of   infant  or   insane  person   or  one.  interested   in 

a  trust,  character  of  and  what  it  may  prescribe,  826 
Dower  or   curtesy  of  insane   wife  or  husband,   petition   for   lelease  of, 

830 
Dower    or   curtesj'    of    insane    wife    or   husband,    procedure    vipon    peti- 
tion for  release  of,  831 
Forms  — 

a.nswer  of  infant  defendant  by  guardian  ad  litem,  1063 

answer  of  infant  to  bill  or  petition  to  sell  his  estate,  as  well  also 

as  of  the  guardian  ad  litem  himself,   1064 
bill  by  committee  of  lunatic  for  sale  of  latter's  lands  setting  out 

specific  bids,  1252 
bill  by  guardian   to  sell  infant's  lands  in  Virginia.   940 
bill  by  guardian  to  sell  infant's  lands  in  West  Virginia.  941 
bill  bv  ward  after  attaining  majority  against  guardian  and  surety 
for   final   settlement,   942     '        '  ' 
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INFANTS  AND  INSANE  PERSONS  —  C'o»«in«ed. 
Forms  — 

bill  by  committee  of   insane  person  to  sell  estate  of,  960 
bill  for  the  cancellation  of  an  instrument  because  of  infancy,  907 
bill  for   the  cancellation  of  an  instrument  because   of  mental   in- 
capacity, 906 
caption  of  bill  where  infant  is  plaintiff,  No.  3,  874 
caption   of    bill   where   plaintiff   is   insane   and   for   whom   a   com- 
mittee has  been  appointed  —  No.  4,  874 
introduction   of   the   bill   where   infant   is   plaintiff  —  Xos.    19,    20, 

20a,   875 
introduction   of  the    bill   where   plaintiff    is   committee    of   an    in- 
sane person  —  No.  21,  875 
notice  to  hear  petition  to  sell  property  of  infant,   1098 
notice  to  hear  petition  to  release  inchoate  right  of  dower  of  in- 
sane wife,  1099 
order  authorizing  mortgage  on  lands  of  infant,   1229 
order  confirming  report  and  directing  sale  of  infant's  lands,   1206 
order  confirming   report  of  guardian  as  to  borrowing  money   and 

authorizing  execution  of  a  mortgage,   1230 
order   confirming  sale  of   infant's   lands  and   directing  investnu'nt 

of  proceeds  of  sale,  1208 
order   granting   permission  to   guardian  to   submit   matter   to    ar- 
bitration relating  to  his  ward's  estate,   1168 
order   referring  cause   on  guardian's  bill  to   sell   real   estate   to   a 

commissioner  in  chancery,   1205 
petition  by  guardian  for  sale  of  infant's  lands,  995tj 
petition  by  guardian  for  lease  of  infant's  lands,  996 
petition  by  guardian  to  incumber  infant's  lands,  997 
petition   to    transfer    estate   of   infant   or   insane   person    into   an- 
other  State  or  country,   998 
petition  by  guardian  to  be  allowed  to  apply  part  of  the  principal 

to  the  education  or  maintenance  of  the  ward,   999 
petition   by   guardian   for    permission   to   submit   matter    to   arbi- 
tration,  1000 
petition   by    husband    for   release   of    inchoate   right   of    dower    i  i 

insane  wife,   1001 
petition  by  guardian  to  remove  proceeds  of  sale  of  real  estate  of 

infant  out  of  the  State,   1002 
plea  in  abatement  on  account  of  the  plaintiff's  infancy,   1021 
plea  in  abatement  on  the  ground  of  the  plaintiff's  insanity,   1022 
report   of    commissioner    as    to    whether    minor's    interest    will    be 

promoted  in  suit  to  sell  infant's  lands,   1121 
report  of  sale  of  infant's  lands,   1122 

upon  guardian's  petition  to  sell  real  estate  of  infant,  order  hearing 
evidence  and  authorizing  sale  thereof.   1207 
Guardian  ad  Jitem,  answer   of   must   be   actually   filed,    820 
Guardian  ad  litem  as  well  a?  infant  must  answer  under  oath  in   suit^ 

to  sell  property  of,  820 
Guardian  ad  litem,  compensation  of.  P24 

Guardian  ad  litem,  considerations  actuating  the  selection  of,   821 
Guardian  ad  litem,  duties  of,   822 
Guardian   ad   lilcm    may   employ   counsel,   when,   823 
Guardian  ad  litem-  must  be  appointed  in  suit  to  sell  property  of  infant 

or  insane  person,  820 
Guardian  ad  litrin,  powers  of,   823 
Guardian  ad  litem,  what  he  cannot  do,  823 
Guardian   nd    litem,   who   generally   appointed,    821 
Guardian  ad  lilem,  who  may  be  appointed,  821 
Infants,  protection  of  by  courts  of  equity.   81  1 
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INFANTS  AND  INSANE  PERSONS  —  Oontmued. 

Insane  persons,  protection  of  by  courts  of  equity,  811 
Investment  of   proceeds   of   sale   of  property   of   infant  or   insane   per- 
son, 827 
Leasing  and  incumbering  the  estates  of  infants  and  insane  persons,  813 
Necessary  parties  to  a  proceeding  to  sell,  lease  or  incumber  the  estates 

of  infants  and  insane  persons,  817 
Renewal  of  leases  on  behalf  of  infants  and  insane  persons,   814 
Sale   of  property  belonging   to  infants  and  insane   persons,   812 
Status  or  nature  of  estate  of  infant  or  insane  person  not  altered  by 

a  sale,  when,  829 
Summarj'  proceeding  for  the  sale,   lease  or  mortgage  of  estate   of  in- 
fant or  insane  person,  825 
What   property   of   infants   or   insane   persons   may   be   sold   under   the 

statute,  819 
Who  may  sell,  lease  or  incumber  the  estate  of  infants  and  insane  per- 
sons,  816 

INJUNCTIONS  — 

Actions   at  law,   awarding  injunctions  against,   717 

Action   at   law,   confession   of   judgment   in   upon   awarding  injunction 

Appeal  from  an  order  dissolving  an  injunction,  effect  of,  72.5 

Application  for  an  injunction,  how  made,  699 

Before  whom  injunction  bond  given,  704 

Bill,  when  dismissed  on  dissolution  of  injunction,   713 

Bond  always  required,  when,  702 

By  what  court  or  judge  granted.   696 

Clerk  to  whom   injunction  order  must  be  directed,   698 

Conditions  of  injunction  bond,  702 

Damages,  assessment  of  upon  dissolution  of  an  injunction,  727,  728 

Damages,  when  will  be  assessed  upon  dissolution  of  injunction,  727,  728 

Death  of  parties,  eflfect  of  upon  the  injunction,   715 

Dismissal  of  bill  upon  dissolution  of  injunction,  713 

Dissolution  of  an  injunction  because  of  defect  of  parties,  709 

Dissolution  of  an  injunction  because  of  laches,   709 

Final  hearing  of  injunction  suit,  718 

Final  decree  in  an  injunction  suit,  719 

Forms  — 

answer   to  rule  to   show  cause  why  party  should  not  be  attached 

for   disobeying,    1274 
bill   for   against  closing  right  of  way,   045a 

bill    for  against  cutting  timber   pending  action  of   ejectment,   945 
bill  for  against  laborers  and  members  of  labor  organizations,  958 
bill  for  against  laying  gas  pipe  on  plaintiff's  premises,  946 
bill  for  to  judgment  at  law,  944 
bill  for  to  judgment  at  law  on  ground  of  after-discovered  evidence, 

9456 
bill    for   by   mortgagee  or   cestui   que   trust   against  mortgagor   or 
grantor  in  trust  deed,  inhibiting  the  latter  from  cutting  tim- 
ber on  the  mortgaged  premises,  947 
bill   for  by  receiver  restraining  interference  with  property   in  his 

possession.    948 
bill   for  in  suit  for  divorce,   920 
bill  for  in  partnership  matters,  970 
bill  for  in  the  matter  of  trusts  and  trustees,  978 
bill  to  enjoin  the  erection  of  a   nuisance,  949 
bill  to  enjoin  a  nuis.ince  by  fouling  a  water  course,  950 
bill  to  enjoin  sale  of  property  under  a  triist  deed,  951,  952 
bill  to  enjoin  municipal   corporation  from  the  creation  of  an  il- 
legal   indebtedness,   953 
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INJUNCTIONS  —  Continued. 
Forms  — 

bill  to  restiitiii  the  collection  of  an  illegal  tax,  954 

bill  to  restrain  the  extraction  of  oil  or  gas  from  the  lands  of 
the  plaintiff,  955 

bill  to  restrain  the  taking  of  private  property  for  public  use 
without  compensation,  956 

bond  of  injunction  to  judgment  at  law,  1269 

court,   attachment  for  contempt  of,   order  of,   1172 

injunction   bond,    1268 

notice  of  application  for,   1101 

notice  of  motion  to  dissolve.   1113 

orde'r  awarding  in  vacation  by  judge  to  restrain  the  commission  of 
waste,    1211 

order  awarding  in  term  time  to  judgment  at  law,  1212 

order  awarding  in  vacation  without  bond,   1213 

order  dissolving  to  action  at  law  and  setting  aside  a  confession 
of  judgment,  1219 

order  perpetuating  an  injunction  to  a  trust  sale,  1220 

order   dissolving  injunction   and   discharging  receiver,    1221 

order  dissolving  injunction  unless  new  bond  be  given,  1222 

order  for  against   a   corporation,    1214 

order  restraining  and  inhibiting  laborers  and  members  of  labor 
organizations  from  molesting  the  plaintiff  in  the  conduct 
of  his  business,  1271  ' 

order   m  vacation  overruling  motion  to   dissolve.    1215 

order   in  vacation  dissolving,    1216 

order  in  term  time  overruling  motion  to  dissolve.  1217 

order  in  term  time  dissolving  and  dismissing  bill,   121S 

order  lo  show  cause  why  an  attachment  should  not  issue  for  dis- 
obeying an   injunction,   1273 

petition   for   an   attachment   for   disobedience   of,    1272 
General  rule  as  to  continuing  motion  to  dissolve  an  injunction.  707 
Injunction  bond,   702-704 
Injunction  to  anv  other  matter  than  judgment,  where  mav  be  granted, 

697 
In  what  territorial  jurisdiction  injunction  may  be  dissolved.  711 
Judgment,  injunction  to.  in  what  county  may  be  granted.  697 
Judge  of  Court  of  Appeals,  when  may  grant.  696 
Modifying  or   changing  scope  of  injunction  order,   705 
Motion  to  dissolve  an  injunction,   continuance  of,   707.   708 
Notice  of  application  for,  when  should  be  given.  700 
Notice  of  motion  to  dissolve,  when  necessary.  712 
Order  awarding  injunction,  how  it  should  be  dra^vTl.   701 
Order  awarding  injunction,  where  entered,  701 
Order  dissolving  injunction,  what  it  mny  contain.  714 
Order  of  injunction  must  be  obeyed  while  in  force,  720 
Order  or  decree  dissolving  the  injunction.  714 
Penalty  of  injunction  bond,  702.  704 
Premature  to  dissolve  an  injunction,   when,   710 
Re-instatement  of   an   injunction.   716 

to,  717 
Violation  of  an  injunction,  how  punished.   723 

Violation  of  injunction  is  punishable  as  ii  contempt  of  court.   722 
Violation  of  injunction,  what  court  may  punish  for  ns  a  contempt,  726 
Violation   of  injunction,   what   constitutes.    721 
Violation  of.  procedure  in  matters  of  for,  724 
What  irregularities  in  bond  will  not  vitiate  it.  703 
When  an  injunction  ought  to  be  dissolved.  706 
When  injunction  ought  not  to  be  dissolved,  707.   708 
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INJUNCTIONS  —  Continued. 

When  an  injunction  may  be  dissolved,  710 
Within  what  time  injunction  bond  may  be  given,  704 
INSANE  PERSONS  — 

(See  Infants  and  Insane  Peksons.) 
Bill   or  petition  in  proceedings  to   sell,  lease  or   incumber   estate  of, 

necessary   averments  in^   818 
Bond  for  the  application  of  the  proceeds  of  the  sale  of  lands  of,  828 
Decree  to  sell  estate  of,  826  » 

Effect  of  sale  ufon  status  -of  estate  of,  827 
Effect  of  sale  upon  status  of  estate  of,  829 

Form  of  bill  for  concellation  of  written  instrument  made  by,  906 
Guardian  ad  litem  for,  when  necessary,  6.1 
Guardian  ad  litev.  to  suit  to  sell  lands  of,  820 
Lease  or  incumbrance  of  the  estate  of,  813 
Leases,  renewal  of  on  behalf  of,  814 
May  sue  by  next  friend,  when,   285 
Must  sue  by  committee,  when,  63 

Necessary  parties  to  suit  to  sell,  lease  or  incumber  the  estate  of,  817 
Necessary  party  to  a   suit  when,   63 

Petition  for   sale   or   incumbrance  of   property  of,   235,   818 
Petition  to  have  dower  or  curtesy  of  insane  wife  or  husband  released, 

830 
Petition  to  remove  proceeds  of  sale  of  estate  of,  247 
Petition  to  transfer  estate  of  into  another  State   or  country.   246 
Procedure   on   petition   to   remove  property   of   or   proceeds   of   sale  of 

real  estate  of,  248 
Procedure  to  release  dower  or  curtesy  of  insane  wife  or  husband,  831 
Protection   of  by   courts   of   equity,    811 

Sale,  lease  or  incumbrance  of  estate  of,  who  may  bring  suit  for,  816 
Sale  of  his  real  estate,  suit  involving,  necessary  party  to,  63 
Sale    of   property   belonging   to,    812 

Suits  by  to  set  aside  conveyances  and  transfers  of  property,  815 
Suit  concerning  estate  of  should  be  in  name  of  committee,  63 
Summary    proceedings   by    petition    in    West   Virginia    for    sale,    lease 

or  mortga-ge  of  estaie  of,  825 
What  property  of  may  be  sold  under  the  statute,  819 
INSANITY  — 

Burden  of  proof  on  issue  devimirit  rrl  von,  536 

Burden  of  proof  upon  contest  of  the  validity  of  a  deed,  536 

Evidence  of,   546 

Time  to  be  looked  to  in  determining  question  of,  545 

INSOLVENCY  — 

As  ground  of  injunction  must  be  alleged   in  bill,   122 

Decree    for    conLribution    against    co-surety    should    show    principal    is 

insolvent,  when.  593 
Form  of  bill  to  set  aside  conveyance  or  transfer  of  insolvent  debtor  as 

creating  a  preference,  930 
Insolvent  co-surety  not  necessary  party  in  suit  for  contribution.  57 
Insolvent  principal  not  necessary  party  to  suit  for  cqntribution.  57 
In  suit  by  creditors  against  insolvent  corporation,   corporation   neces- 
sary party,  58 
INSURANCE  COMPANT  — 

County  in  which  may  be  svied,  6 

Sheriff's  return  of  service   of  process  upon  foreign  —  No.  67.   891 

INTEREST  — 

Bill,  what  must  be  shown  in  as  to  suit  concerning  usurious.   133^ 
Character  and  extent  of  determining  necessary  and  proper  parties,  37 
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INTEREST  —  Continued. 

Compound,   when   allowed,   606 

Of  plaintiff  to  enable  him  to  mainta-in  suit,  38 

Parties  in  the  matter  of  usurious,   in  suit  concerning,   80 

Of  plaintiff  must  appear  on  face  of  bill,   1U8 

Deeiee  in  the  matter  of,  605,  606 

Rate  of  to  be  inserted  in  decree,  605 
INTERLOCUTORY  DECREES  — 

Decree  may  be  final  as  to  one  and  interlocutory  a-s  to  another,  569 

Difference  of  effect  between  final  and  interlocutory  decree,  567 

Effect  of  decree  as  determining  its  character,  5(J8 

Evidence  may  be  taken  after,  when.  567 

Petition  for  rehearing  lies  only  to  interlocutory  decree,  229 

Test  of  under  English  practice,   567 

What  decrees  usually  treated  as  int^rlocutoiy,   566 

What  is  an  interlocutory  decree,  230 

What  interlocutory  decrees  appealable,  568 

INTER VENOR  IN  ATTACHMENT  — 
Forms  — 

decree  finding  against,   1173 

order  filing  petition  of,   1152 

order  hearing  cause  on,  1155 

order  making  issue  on  petition  of,   1153 

petition  by,  disputing  validity  of  attachment,   1006 
How  matters  arising  upon  intervener's  petition  tried,  795 
Intervention  must  be  by  petition,  794 
Issue  upon  intervener's  petition  tried  by  a  jury,  796 
Statute  authorizing  intervention  by  petition,  237 

Time  within  which  petition  to  dispute  validity  of  attachment  filed,  239 
Trial  of  intervener's  case  before  the  jury,  797 
What  defenses  may  be  made  by  intervenor  in  attachment,  240 
\^'hat  petition  of  intervenor  should  contain,   794 
Who  may  intervene  in  attachment  to  contest  its  validity,  238,  793 

INTERPLEADER  — 

As  provided  by  statute,   146 

Bill  in  nature  of  bill  of,   145 

Bill  of,  necessary  .illegations  of,  144 

Bill  of  can  not  be  filed  when  adequate  legal  remedy  exists,  142 

Costs  on  bill  of,   147 

Forms  — 

affidavit   to,    1086 

form  of,  959 
Illustrative  instances  of  right  to  file  bill  of,  141 
In  what  cases  bill  of  will  lie,  139 
Parties  to  hill  of,   143 
Who  may  file  bill  of,  140 

INTERROGATORIES— 

Form   of  interrogatory  part  of  bill,   880 

Form    of   special,    918,    919 

General  interrogatory  of  bill,  effect  of,   104 

No  good  purpose  served  by  general  interrogatory,  when,  104 

Of  bill,  how  should  be  answei'ed,   104 

Of  bill  for  discovery  by  the  use  of  special,  104 

Right  of  as  a  moans  of  discovery,  109  , 

Upon  what   all   must   be  based,    104 

What,  defendant  must  answer.  l.'iO 
INVESTMENT— 

Of  proceeds  of  sale  of  real  estate  of  infant  or  insane  person,  827 
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ISSUE— 

Directing  issue  out  of  chancery,   6.58 

Directing  issue  out  of  chancery  discretionary  with  court,  when,  659 

In  what  court  issue  trifd,  665 

Joined  upon  a  plea,  how  tried,  395 

Of  devisavit  vel  non,  664 

On  plea  in  abatement  tried  first,  when,  280 

Out  of  chancery,  as  to  trial  of  before  jury,  666 

Out  of  chancery,  setting  aside  a  verdict  rendered  on,  667 

Upon  a  demurrer,  the,  312 

When   court   may   refer   cause   to   commissioner   or   direct   issue   to   be 

tried  by  a  jury.   662 
When  court  should  direct  issue  out  of  chancery,  660 
When   issue  out   of   chancery   should   not   be   directed,   661 

ISSUES  OUT  OF  CHANCERY— 

Conflict  in  the  evidence,  directing  issue  in  case  of,   658 

Court  may  determine  all  matters  of  equitable  cognizance  without  the 

aid  of  a  jury,  when,  656 
Depositions,  reading  on  trial  of,  666 
Eminent  domain,   jury   trial   in   cases   of,   657 
Exceptions,  bill  of,  when  must  be  taken  on  trial  of,  666 
Forms — 

order  directing  issue  out  of  chancery,  1223 

order  directing  issue  devisavit  vel  non,  1224 

order   making   up    issue    on   petition    of   intervention.    1153 

order   making  up  issue  under  statute  of  West  Virginia  on  plea 

in  abatement  of  an  attachment,  ii54 
order  on  verdict  of  jury  upon  issue  out  of  chancery,  1241 
order    upon    verdict    of    jury    devisavit    vel    non    finding    for    the 

will,    1242 
order    upon   verdict    of   jury    on    issue    devisavit    vel    non   finding 

against  Lhe  will,  1243 
short  decree  on  verdict  of  jury  on,   1278 
Injunction  to  judgment  at  law,  jury  trial  as  to,  657 
In  what  court  tried.   665 

Issue  of  devisavit  vel  non  triable  before  a  juiy  as  matter  of  course,  664 
Issue  of  devisavit    vel  non  triable  by  jury,   657 
Issue  out  of  chancery,  discretionary  with  the  court  to  direct,  659 
Issue  ont  of  chaiiceiy,  when  court  should  direct,   660 
Issue   out   of    chancery,    when    court   should   not   direct,    661 
Jury  trial,  right  I0  in  a  court  of  equity,  656 
Jury  trial,  when  matter  of  right  in  a  court  of  equity,  057 
Plea  in  abatement,  attachment,  jury  trial  on,  657 
Pleadings,  use  of  as  evidence  on  trial  of,  666 
Trial  of,  before  the  jury,  666 
\^'  Verdict  of  jury,   when  court  may  disregard   on  issue  out  of  chancery 
and  enter  decree  contrariant  thereto.  663 
Verdict,  setting  aside  of,  rendered  on  trial  of,  667 

When  court  may  either  refer  cause  to  commissioner  or  direct  an  issue 
out  of  chancery,  662 


JOINDER  OF  PARTIES— 

All  persons  concerned  in  subject  of  suit  may  be  joined,  86 
Arrangement  of  the.   84 
As  plaintiffs  in  a  suit,  85 
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JOINDER  OF  PARTIES  — Continued. 
Forms — 

order  allowing  bill  to  be  amended  by  adding  new  parties,  1144 

order  making  petitioner  party  to  suit,  1264 

petition  making  new  parties  to  suit,  1004 
General   rule  as   to  joinder   of   plaintiffs,    85 
Illustrations  of  joinder  of   parties  having  common   interest,   85 
Illustration  of  rule  as  to  joinder  of  defendants,  86 
iSTon-resident  need  not  be  joined  as  a  party,  84 
Of  Iiusband  and  wife  by  reason  of  marital  relation,  87 
Of  husband  and  wife  in  Virginia,  846 
Of  husband  and  wife  in  West  Virginia,  84a 
Of  parties  having  a  common  interest,  85 
Parties  who  may  be  joined   as  plaintiffs,  85 
Parties    joined    as    plaintiffs    may    be    transposed    to    the   side    of   the 

defendants,  how.  84 
Party  should  not  be  joined  without  his  consent,   84 
Personal    representatives,    as   to   joinder    of,    85 
Persons  having  common  interest  may  be  joined  as  defendants,  86 
Rule  as  to  joinder  of  defendants,  86 
Rules  and  principles  governing,  84 
Who  have  no  real  interest  in  the  suit,  84 
Who   must  be  joined  as  parties,   84 

JOINDER  OF  SEVERAL  COMPLAINANTS— 

As  joint  tenants   and   others   with   common  interest,   85 

General  lule  as  to  the,  85 

In  bill  to  redeerii  from  mortgage,   85 

In  suit  to  rescind  or  cancel  contract,  85 

In  suit  to  set  aside  fraudulent  conveyances,  85 

In  suit  to  set  aside  fraudulent  purchases  -of  property,   85 

Of  e.Kecutors,  85 

JOINDER  OF   SEVERAL   DEFENSES— 

Embodiment  of  different  defenses   in  one  plea,   387 

In   an   answer,    .388,    397 

Pleading  several  matters  of  law  or  fact  in  same  suit,  387 

JOINT   DEFENDANTS— 

Answer  of  one  defendant  as  evidence  against  other  defendants.  447 
Answer   of   one   defendant  not   conversant   with   facts    alleged    in   bill, 

effect   of.    447 
Can  be  no  decree  against  joint  defendants,  when,  607 
Decree,  when  error  to  enter  joint,  607 
Defense   of   one   defendant   against   joint   demand,    607 
Effect  of  answer  of  one  defendant  jointly  Interested  with  others,  447 
Guardian  .nnd  his  sureties,  joint  decree  against,  607 
Service  of  process  on  part  of  defendants  only,  607 
Process  on  all  defendants,  service  of.  607 
Suit  where  one  or  more  defendants  beyond  jurisdiction  of  court,  607 

JOINDER  OF  SEVERAL  DEFENDANTS— 
Relating    to    dower,    80 
Relating  to  matters  of  fraud,   86 
Relating  to  principal  and  surety,  80 
Rule  as  to,  86 

JOINT  INTERESTS— 

Parties  to  suits  in  cases  of,  84,  85,  86,  387 

Plea   of   defendant   holding   joint   intere.st   with    another,    387 

JUDGES— 

County  where  suit  to  be  brought  when  judge  of  circuit  interested,  8 
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JUDGMENTS  AND  DECREES— 

Bill  to  impeach,  necessary  allegation  of,  li!3 
Defendants,  who  may  be  sued  so  as  to  obtain  relief  against,  68 
Form  of  bill  to  carry  decree  into  execution,  910 
Form  of   bill   to   enjoin   judgment  at  law,   944 

Form    of    bill    to   enjoin   judgment    at    law    for    after-discovered    evi- 
dence, 945& 
Form  of  bill  to  impeach  a  decree  on  the  ground  of  fraud,  961 
Plaintiff,  who  may  sue  as  to  relief  against,  68 
Presumption  of  regularity  and  validity  of  judgment,  538 

JUDICIAL  SALES— 

Adjoxirnment  of,  673 

Adjournment  of,  how  made,  673 

As  to  rescinding,  688 

Bids,   how  enforced,   677 

Bids,   receipt   of,   675 

Bids,    withdrawal    or    rejection    of,    676 

Cash  payment  of  purchase  money,  disposal  of.  692 

Commissioner  cannot  bid  or  become  purchaser  at,  674 

Conduct  of,  672 

Confirmation  of  report  of,  681 

Exceptions  to  report  of,  680 

Failure  to  give  bond  by  special  commissioner,  effect  of  on  sale,  670 

Forms — 

exceptions  to  report  of,  1131 

notice  of,  1112 

order  appointing  commissioner  to  make,  1233 

order  entering  rule  against  purchaser  at  for  failure  to  comply  with 
his    purchase,     1209 

order  of  sale  in  suit  where  property  of  principal  and  surety  may 
be    sold.    1237 

report   of,    1118 
How  purchaser   compelled   to  pay   purchase  money,   690 
Inadequacy  of  price  as  ground  for  setting  aside,  682-684 
May  be  public  or  private,  071 
Notice  of  required,  671a 
Offer  of  upset-bid,  how  made.  684 
Purchaser,  interest  of  at,  678 

Purchaser's  right  to  possession  of  property  bought  at,  689 
Report  of,  679 

Reversal  of  decree  of  sale,  effect  of  upon  title  of  purchaser,  685,  686 
Rule  of  caveat  emptor  applies  to,  687 
Setting    aside    for    upset-bid,    manner    of,    684 
Setting    aside    decree    of    sale    does    not    affect    title    of    purchaser, 

when,    685,    686 
Special   commissioner   appointed   to  make,    668 
Special  commissioner  to  make  must  give  bond,  669 
Terms  of  must  be  prescribed  by  the  court,  671 
Upset-bids,  682,  683 
Usually  on  a  credit,  671 
Who  may  be  appointed  special  commissioner,  668 

JURISDICTION— 

Case  made  by  the  averments  of  the  bill  must  show  equitable,  103 
Clause  of  bill  not  necessary,   103 
Essential  to  rendition  of  decree,  .'')71,  572 
Form   of   jurisdiction   clause   of  bill,    879 
What  constitutes,   571,   572 
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JURY— 

Directing  issue  for  trial  by  discretionary,  when,  659 

Directing  issue  upon  coniliet  of  evidence  to  be  tried  by,  658 

in  what  court  to  be  impaneled,  665 

Intervention  in  attachment,  issue  on  tried  by,  796 

Issue  controverting  ground  of  attachment  triable  by,  when,  782 

Issue  of  devisavit  vel  non  to  be  tried  by,  664 

Issue  should  not  be  directed  to  be  tried  by,  when,  660 

Issue  to  be  tried  by  should  be  directed,  when,  661 

Plea  in  abatement  in  equity  tried  by,  395 

Reference  to  commissioner  in  lieu  of  trial  by,  when,  662 

Setting  aside  verdict  rendered  by,  607 

Trial  by  not  matter  of  right,  when,  650 

Trial  by,  when  matter  of  right,  657 

Trial  of  issue  before,  666 

Trial  of  intervenor's  case  before,  797 

Verdict  of  may  be  disregarded  by  court,  when,  663 


LABORERS'  LIENS— 

Form  of  bill  to  enforce  in  suit  against  corporation,  964 
Parties   plaintiff  and  defendant  in   suit  to  enforce,   70 

LACHES— 

As  affecting  right  to  amend,  340 

As  affecting  right  to  appoint  a  receiver,  736 

As  a  defense  in  equity,  364 

Fraudulent  conveyance,  in  matters  of,  357 

Grounds  of  avoidance  of,  should  be  set  forth  in  the  bill,  123o 

How  defense  of  may  be  raised,  304 

What  constitutes,  304 

LAND— 

Alimony  may  be  made  charge  on,  when,  589 
Bill,   averments    in   to   enforce      liens   against,   124 
Bill  for  assignment  of  dower  in,  119 
Bills  for   tlie  removal   of  cloud  to   title   of,   116 
Bond  for  application  of  proceeds  of  sale  or  lease  of,  828 
Bill   or  petition,  requisites  of  to  sell,   lease  or  incumber  lands  of  per- 
sons under  disability.  818 
Committee  of  insane  person  may  sell  land  of,  when,  235,  812 
Creditors'  bills  tj  subject  to  debts,  averments  of.   117 
Creditor    or   personal    representative   may   be   plaintiff'   in   suit   to   sell 

land  of  decedent,  02 
Decree  to  sell  land  of  persons  under  disability,  or  those  interested  in 

a  trust,  826 
Deed  of  trust,  parties  to  suit  to  sell  land  under.  60 
Defendants,  necessary  to  suit  to  sell  land  of  decedent.  62 
Effect  -of  sale  upon  status  of,  829 

Guardian  ad  litem  must  be  appointed  to  suit  to  sell,  when,  820 
Guardian  may  sell  infant's  land,  when,  235.  812 

Investment,  of  proceeds   of  sale  of  belonging  to   infant  or   insane  per- 
son. 827 
Liens,  enforcement  of  against,  parties  to  suit  for,  70 
Legacy  presumed  to  he  a   charge  on.   when.   53S 
Leasing  and  incumbering  of  infants'  and  insane  persons'.  813 
Mortgages  on,  redemption  and  foreclosure  of.  parties  to  suit.  71.  72 
Necessary  parties  to   a   proceeding  to  sell,  lease  or  incumber  lands  of 

persons  under  disability.       817 
Of  decedent,  may  be  sold  for  payment  of  his  debts,  when,  62 
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liAND —  Continued. 

Parol  partition  of  includes  coal  under  surface  of,  when,  538 

Partition  of,  parties  to  suit  for,  74 

Petition    to    release    dower    or    curtesy    of    insane    wife    or    husband 

in,   830 
Procedure   to    release   dower   or    curtesy   of   insane   wife   or   husband 

in,  831 
Receiver     of     rents,     issues     and     profits     of     may     be     appointed, 

when,  731,  737 
Specific  performance  of  contracts  concerning,  jjarties  to  suit  for,  76 
Summary   proceeding  for   the   sale,    lease  or   incumbrance  of   land  of 

infant   or   insane   person,    825 
Suit     to    recover    or    subject    to    payment    of    debt,    county    where 

brought,  4 
Who  may  s€ll,  lease  or  incumber  of  infant  or  insane  person,  816 

LEGACIES— 

Assignee  of  distributee  may  sue,  when.   69 

Debtor  not  necessary  party   to  suit  to  recover,  when,   69 

Defendants    to    suit   for    settlement    of    estate,    necessary,    69 

Defendants  to  suit  to  recover,  69 

Distributees  may  set  aside  deed  or  gift  of  personal  estate,   69 

Forms — 

bill  to  enforce  payment  of,  957 
Legatee    or    distributee    may    sue    for    recovery    of    personal    estate, 

when,  60 
Legatees,  how  may  sue  for,  69 
Suit   against   by    creditor,    defendants    to.    60 
When  distributee  or  legatee  may  sue  for  distributive  share,  69 

LEGATEES  AND  D1STR113UTEES— 

Form  of  bill  by  for  payment  of  legacies,  957 

Legatee  may  sue  al-one  or  on  behalf  of  himself  and  others,  39,  41 

Necessary   parties   to   suits   by,   69 

Personal    representative    and    creditor    cannot    be    joined    in    suit    by, 

when,   69 
Personal  representative  proper  party  to  sue  for  distributive  share  of 

property,  when  69 
When   may   sue  for   legacies   ind   distributable   shares,   69 
When  may  sue  tc  leeover  personal  assets  of  decedent,  69 
'V\Tien  necessary  parties  defendant  to  a  suit,  69 

LEGAL    TITLE— 

Form   of   plea   that  plaintiff  has  no   interest   in  the  land  the  title  to 

which  he  seeks  to  discover,   1037 
Holder  of  must  be  party  t.)  suit,  when.  37,  38 
Holder  of  need  not  be  party  to  suit,  when,  37 

LIENS— 

Bill  to  enforce  mechanics',  essential   allegations  of,   124 

Bill   to   enforce   vendors',    essential    allegations   of,    124 

Bill,  essential  allegation  of  in  suit  to  enforce  mortgage,  124 

Decree  in  suit  to  enforce  mechanics',  608 

Decree  in   suit   to    ,">nforce  vendors',   608 

Decree   in    suit   to    foreclose   ■■■nortgage,    609 

Form  of  bill  to  enforce  mechanics',   965 

Form   of   bill   to   foreclose   m-c-rtgage,    933 

Form  of  bill  to  enforce  vendors',  966 

Forms — 

bill   to   enforce  laborers'  lien,   964 

bill  in  creditors'  suit  to  enforce  judgment,  915 
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HENS  —  Continued. 
FoiTiis  — 

order  confirming  commissioner's  report  in  creditors'  suit  to  enforce 

judgment  and  appointing  commissioner  to  sell  land,  1233 
order  for  foreclosure  of  mortgage  by  sale  of  premises,  1203 
Of  mortgage,  parties  defendant  in  suit  to-  foreclose,  72 
Of  mortgage,  parties  defendant  in  suit  to  redeem  from,  71 
Of  mortgage,  parties  plaintiff  in  suit  to  foreclose,   72 
Of  mortgage,  parties  plaintiff  in  suit  to  redeem  from,  71 
Parties  defendant  in  suits  to  enforce  mechanics',  70 
Parties  defendant  in  suit  tu  enforce  vendors',  70 
Parties  plaintiff  in  suit  to  enforce  mechanics',  70 
Parties  plaintiff  and  defendant  in  suit  to  enforce  laborers',  70 
Parties  plaintiff  and  defendant  in  suit  to  enforce  lien  of  a  legacy,  70 
Parties    plaintiff'   and    defendant    in   the   matter    of   the   enforcement 

of,  70 
Who  may  enforce  vendors',  70 
LIMITATIONS    (STATUTE  OF)  — 

Absence  from  state  as  a  relief  from  bar  of,  367 

Actions   and    suits,    when    barred    in   five   years,    358,    359 

Actions  and  suits,  when  barred  in  one  year,  360 

Acts    of    defendant    to    relieve    from    as    an    obstruction    to    right    of 

suit,    367 
Answer,  how  set  up  in,  435 
Answer,  may  be  relied  on  by,  435 

Availed  of  :is  a  defense,  may  be  'oy  demurrer,  when,  304,  353 
Answer   or  plea,   when  defense  of  must  be  relied   on   by,   353 
Award  or  contract,  suit  to  enforce,  when  barred,   358 
Avoidance  of  effect  of  by  suitable  allegations  in  the  bill,   102 
Bar  of,  what  will  relieve  from,   365,  369 
Begins   to  run,  when,  356,   361 
Burden  of  proof  upon  plea  of,   371 
Commissioner,  how  lelied  on  before,  353 
Common  law,  defense  of  did  not  exist  at,  358 
Creditors  cannot  do  so  against  a  co-creditor,  when.  354 
Defense  of  personal,    354 

Demand  purely  equitable,  does  not  apply  to  suit  to  enforce,  362 
Demand,  wiien  necessary,  begins  to  run,  when.  361 
Disability  does  not  suspend   runninf?  of,   365 
Dismissal  of  suit  will  relieve  from  bar  of.  wlien.  369 
Dower,  suit  for  assignment  of.  when  barred,  358 
Estate   of  decedent,   rights   of   suit   against,   when   barred,   358 
Form  of  answer  relying  on,   1060 
Form  of  plea  of,   1025 

Fraudulent  conveyance,  no  application  to  suit  to  set  aside,  357 
Fraud,   in  matteis   of,   begins   to   run,   when,   356 
Ignorance  of  rights  does   not   relieve   from,   when,   365 
Infants  relieved  from   bar  of,  when.  365 
Insane  person  relieved  from   bar  of.   when.  365 
Judgment  lien,    suit   to   enforce,   when   barred,    358 
Laborers'  lien,  suit  to  enforce,  when  barred,  358 
Law  of  place,  when  governs  in  application  of,  360 
Married  women,   relieved   from   bar   of.   when,   365 
Mechanics'  lien,  suit  to  enforce,  when  barred,  358 
Municipalities,  running  of  against,  370 
Municipalities,  when  does  not  run  against,  370 
Municipalities,  when  runs  against,  .370 
New  promise,   how  made  and   essentials   of  to  relieve  from   the   bar 

of.  whe'T.  366 
New  promise  will  relieve  from  bar.  of,  when,  366 
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LIMITATIONS    (STATUTE  OF) —Continued. 

Obstructions    to    plaintiff"s    right   to    sue   will    relieve    from    baj    of, 

when,   367 
Obstructions  to  relieve  from  the  bar  of,  kind  and  character  of,  367 
Owner    of    estate    in    remainder    or    reversion,    when    begins    to    run 

against,   361 
Payment,   presumption   of  from   lapse  of  time,   363 
Payment,    presumption   of   may   be  rebutted,    363 
Partnership   accounts,   begins   to   run  against   suit  for   settlement  of, 

when,  361 
Period  of  time  to  be  deducted  from,  368 

Period  of  time  in  which  right  of  action  or  suit  is  barred  by,  358 
Personal  action  or  suit,  when  barred,  358 
Personal  representative  and  sureties  on  bond,  suit  against  when  begins 

to    run,    361 
Personal    representative,    suit    against    to    recover    legacy,    does    not 

apply  tc,   362 
Plea  of  by  one  of  two  or  more  joint  defendants,  353 
Poverty  or  inability  to  bear  litigation  does  not  arrest  running  of,  365 
Real  estate,  suit  concerning,  when  must  be  brought,  358 
Real  estate,  suit  to  recover  possession  of,  barred,  when,  365 
Relied  on,  must  be  in  some  .manner.  353,  435 
Running  of  not  suspended,  when,  365 
Strangers  cannot  plead,  354 

Suit  to  rescind  sale  under  trust  deed,  begins  to  run  as  to,  when,  361 
Tax  deed,  suit  to  cancel,  does  not  apply  to,  362 
Torts  arising  quasi  ex  contractu,  begins  to  run  against,  when,  361 
Trusts,  in  matters  of,  begins  to  run,  when,  356 
Vendor's  lien,  suit  to  enforce,  not  applicable  to,  362 

Voluntary  conveyance,  begins  to  I'un  against  suit  to  set  aside,  when.  357 
Wife's  claim  against  husband,  statute  begins  to  run  against,  when,  361 
Wife  not  seized  of  separate  estate,  when  begins  to  run  as  to,  361 
Who  may  plead,  354 

LIS  PENDENS 

Assignee   pendente    lite  not   necessary   party   to   suit,   46 
Form   of  notice   of,   1246 

Purchaser  pendevte  lite  may  become  party  to  suit,  how,  46 
Purchaser  pendente  Hit.  not  necessary  party  to  suit,  46 
Time  for   which   suit  treated  as  pending,   11 
LOST  INSTRUMENTS— 

Affidavit,  form  of  to  bill  on,  1088 

Piill    in   suit   upon,   necessary   averments  of,    125 

Decree   in   the   m.atter   of.   610 

Foi-m  of  bill  in  suit  upon,  962 

Form  of  bill  to  set  up  lost  will,  963 

Form  -of  decree   setting  up   and  granting  relief  thereon,    1227 

Form  of  decree  setting  up  lost  will,  1244 

M 

MARRIAGE— 

Annulment  of,  form  of  decree  for,  1162 

Annulment  of,  parties  to   suit  for.  44 

Bill   for  annulment  of,  forms  of,  897,  898 

Of  single  woman,  other  personal  representative  proceeds  as  if  she  were 

dead.    85 
Of  unmarried  woman  as  personal  representative  is  an  extinguishment 

of  her  authority,  85 
Of  unmarried  personal  representative  in  Virginia  does  not  affect  her 

representative  lights,  85 
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2ML&RRIAGE  —  Continued. 

Statute  of  limitations  does  not  run  against  married   women   during 
coverture,  when,  361 
MARRIED  WOMAN— 

Cannot   be   joined   with   husband   on   ground   of   marital    relation   in 
Virginia,   87 

Cannot  sue  her  husband  except  in  a  court  of  equity,  when,  66a 

Cannot  sue  on  legal  demand  in  equity,  when,  66u 

In  absence  of  statute  must  unite  as  plaintiff  with  husband,  when,  84o 

Joinder  of  with  husband  in   Virginia,   when,   846 

May  be  joined  with  her  husband  in  suit  in  West  Vrginia,  84a 

May  sue  or  be  sued  as  if  a  feme  sole,  when  66a 
MASTER  COMMISSIONERS— 

See  Commissioners  in  Chancery. 
MECHANICS'  LIENS— 

Bill   to  enforce,   allegation  of,    124 

Decree  in  suit  to  enforce,  608 

Decree   in   suit  to   enforce,   form  of,    1225 

Form  of  bill  to  enforce,  965 

Parties   defendant   in   suit   to   enforce,    70 

Parties  plaintiff  in  suit  to  enforce,  70 

MISJOINER  OF  PARTIES— 

Abatement  of  suit  aa  to  parties  improperly  joined,  87 

Effect   of,   as   plaintifls,    88 

How   availed    of,    90 

Of  defendants,  when  there  is,  89 

Plaintiff',   when  no,   88 

Who  may  take  advantage  of,  87 
MISREPRESENTATION— 

Bill,  averments  in  for  cancellation  because  of  false  representations,  115 

Only  one  phase  of  fraud,  51 

Parties  in  suits  for  cancellation  of  instruments  on  ground  of,  51 

MISTAKE— 

Bill   in   suit  to   relieve   from   averments   of,    126 

Evidence  in  the  matters  of.  544 

Form  of  bill  to  reform  or  correct  writing  on  the  ground  of,  972 

Parties  defendant  to  suit  to  relieve  from,  50 

Parties  plaintiff  in  suit  to  relieve  from,  50 

MORTGAGES— 

Bill   to  foreclose,   essential   allegations   of,   124 

Decree  in  suit  to  foreclose,  609 

Form  of  bill  for  foreclosure  of,  933 

Form  of  bill  to  have  deed  declared  a  mortgage,  917 

Form  of  decree  fra-  foreclosure  of  by  sale  of  the  premises,  1203 

Form  of  order  declaring  deed  to  be  a  mortgage,  1228 

Injunction  against  mortgagor  to  restrain   cutting   of  timber,  form   of 

bill   for,   947 
Parties  defendant  in  suit  to  redeem   from.  71 
Parties   defendant  in   suit   to   foreclose,   72 
Parties  plaintiff  in  suit  to  foreclose.  72 
Parties  plaintiff  in  sviit  to  redeem   from.   71 
Statute  of  limitation  as  to  right  to  enforce,  .362,  363 

MOTIONS— 

Against  whom   may  be  made.  835 

Appointment  of  receiver,   motion  for.  839 

Classification  of.  832 

Definition   of  motion.    832 

Motion  to  dissolve  injunction,  when  may  be  made,  838 
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MOTIONS  —  Continued. 

Kenioval  of  suit  to  another  county,  motion  for,  839 

Revivor  of  suit  upon  motion,   83S) 

Party  in  contempt  cannot  make  motion,  when,  834 

Special  motion  ex  parte,  what  is.  837 

Special  motion  ex  parte,  must  be  supported  by  aifidavit,  837 

Special  motions  upon  notice,  illustrations  of,  839 

Special  motions,  when  should  be  made  only  upon  notice,  838  ' 

When  matter  of  course,  836 

When  matter  of  course,   illustrations   of,   836 

Who   may   make   motion,   833 
MULTIFARIOUSNESS— 

Bill  against  two  or  more,  when  treated  as,  136 

Bill  against  two  or  more,  when  not  treated  as,  136 

Cardinal   principles   determining,    136 

Demurrer  because  of,  305 

Form  of  demurrer  because  of  multifariousness,    1016 

How   defect  of   is   reached,    137 

Illustrations   of   showing  bill  not  to  be  multifarious.    136a 

Illustrations  of   showing  bill  to  be  multifarious,   1366 

Joinder  of  different  matters  in  same  bill  does  not  constitute,  when,  136 

Joinder  of  several  matters  in  same  bill  as  constituting,  136 

No  general  rule  as  to  what  constitutes,   136 

Objection  of  may  be  disregarded,  when,  136 

Plea  in  abatement  on  the  ground  of,  293 

Several  matters  in  same  bill  as  constituting,  136 

Two  causes,  blending  in  same  bill,  does  not  constitute,  when,  136 
MULTIPLICITY  OF  SUITS— 

Avoidance  of  as  ground  of  injvmction.  122 

Considered   on   charge   of   multifariousness,    136 

Suit   would   produce,    plea    m   abatement,   292 
MUNICIPAL  CORPORATIONS— 

Contract,  if  in  wrong  name,  how  must  sue  on,  73 

Form  of  bill  to  enjoin  creation  of  illegal  indebtedness,  9.53 

Form    of   bill   to   enjoin   collection   of   illegal   tax.   954 

Form  of  caption  of  bill  when  sues  as  plaintiff — No  16,    874 

Form  of  introduction  of  bill  by — No.   33.   875 

Name  if  lawfully  changed,  should  sue.  how.  73 

Should   sue   and   be   sued   in  trne  corporate   name,   73 

Statnte    of   limitations    runs   against,   when,    370 

Statute  of  limitations  does  not  run  against,  when,  370 

Suit  against,  parties  to,  73 

N 

NAMES— 

Bill  should  describe  the  parties  by  their  proper  names,  108 

Bill  usually  addressed  in  the  name  of  the  judge,  98 

Caption    of    bill    generally    contains    names    of    plaintiffs    and    de- 
fendants, 99 

Revived,   in  whose  name   suit  must  be.   183 

Suit    cannot    be    brought    in    name    of    party    who    has    parted    with 
his  interest  in  the  subject-matter,  38 

Suit  cannot  be  maintained  in  name  of  one  plaintiflf  for  use  of  another, 
when,    38 

Suit  should  be  in  name  of  beneficiary,  38 

Suit  in  name  of  one  plaintiff  on  behalf  of  himself  and  others,  39 
NEW  PROMISE— 

Bar   of  statute  of  limitations,  relieves  from,   when.    366 

Character  of,  to  relieve  from  bar  of  statute  of  limitations,  366 
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NEW  PARTIES— 

Amendment  of  bill  upon  filing  petition  as  to,  227 

Form  of  petition  to  make,  1004 

Form  of  order  making  petitioner  party  to  the  suit,   1264 

Petition  as  to,  227 

Petition  as  to  filed  by  leave  of  court,  227 

Petition  as  to  must  be  entertained  by  the  court,  when,  227 

Petition  may  make  party  plaintiff  or  defendant,  227 

Process  t-o  answer  petition   filed  as  to,   227 
NEW  TFdALS— 

Bill  to  obtain  at  law,  averments  of,     127 

Decree  in  the  matter  of,   611 

Form  of  bill  for  on  ground  of  after-discovered  evidence,  9456 

Form  of  bill  for  on  ground  of  fraud,  944 

Of  action  at  law,  issue  directed  for  trial  by  jury.  657 

Upon  issues   out  of  chancery,   067 
NEXT  FRIEND—  , 

Bill  brought  by  must  show  pai'ty  is  a  minor.  108 

Caption  of  bill  where  plaintiff  sues  as — Xo.  3,    874 

Costs,  is  liable  for,  when,  864 

Form  of  demurrer  to  bill  by  inf.nnt  Avithout  ne.xt  friend.   1017 

Infant  sues  by.  5.3,  285 

Insane  person  may  sue  by,  when,  235.  S74,  note  4 

Introduction  of  the  bill  in  suit  by — Form  No.   19,  875 

ivlarried  woman  sues  without — Form  No.   2 — Xote  ,3.  874,  also  285 
NON-JOIXDER   OF   PARTIES— 

Appellate  court,  raising  objections  in  because  of,  91 

Demurrer   because  of,   what  should  contain,   91 

Dismissal  of  bill  because  of,  92 

How  and  when  advantage  may  be  taken  of,  91 
NON-RESIDENT— 

Abatement  of  suit  as  to  non-resident  joint  obligor,  607 

Acceptance  of  process  by  outside  of  state,  effect  of,  21 

Affidavit   for    attachment   on    ground   of   non-residence.    765 

Affidavit  that  defendant  is  for  the  purpose  of  an  order  of  publication, 
form  of,   1093(7 

County  in  which  may  be  sued,  5 

Decree     need     not    be    rendered    against    non-resident     joint    obligor, 
when,  607 

Discontinued,  cause  may  be  as  to  non-resident  defendant,  wlien.  841 

Execution   of  order  of  publication   on.   17 

Form    of    affidavit    that    witness    is    a.    that    his    deposition    may    be 
taken.   1093 

Members  of  partnership  firm,  proceeding  must  be  by  order  of  publica- 
tion,  when,   17 

Non-resident  corporation  may  be  sued,  where.  5 

Non-resident  need  not  be  joined  in  suit  against  firm.  when.  7.') 

Order    dismissing    bill    for    failure    of    plaintiff    to    give    security    for 
costs,  form  of.  1256 

Order     of    publication    against    in     attachment     suit,    not    necessary, 
when,    17 

Order  suggesting  non-residence  of  plaiiitiflF  and  demanding  security  for 
costs,  form  of,  1185 

Personal   service    of   process    on,    21 

Petition  for  rehearing  by.  form  of.   1007 

Petition  for  rehearing  by  non-resident  defendant.  241 

Service  of  process  on  in  county  where  found,  other  defendants  may  be 
served,  where,  5 

Service  of  process   on   by  oi'der  of  publication,   17 

Sufficiency  of  .affidavit  in   attachment  ,is  to  non-resident,   764 
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NON-SUIT— 

Cannot  be  taken  in  equity,  840 
NOTICE— 

By  purchaser  from  fraudulent  grantor,  evidence  of,   541o 

Doctrine   of   judicial,   principle   underlying,   522 

Forms — 

by  trustee  for  sale  under  trust  deed  in  West  Virginia,  1105 

for  the  appointment  of  a  new  trustee  in  a  deed  of  trust,  1108 

in  a  proceeding  to  transfer  propeity  out  of  the  state  of  persons 

under  disability,  1109 
notice  to  creditors  in  suit  agaiast  estate  of  decedent,  1110 
of  application  for  an  injunction,  1101 
of  application  for  receiver — general  form,  1102 
of  application  for  receiver  in  suit  to  foreclose  mortgage,    1103 
of  application  for  rehearing  of  decree  entered  by  default,   Ill4 
of  lis  pendens,  1246 

of  application  for  receiver  in  partnership  suit,  1104 
of  motion  to  dissolve  an  injunction,  1113 

of  motion  to  quash   attachment  in  Virginia  in  vacation,   1248 
of  sale  of  infant's  lands  in  suit  by  guardian,  1106 
by  trustee  of  sile  under  trust  deed  in  Virginia,  1107 
of  sale  of  real  estate  by  special  commissioner,   1112 
of  taking  an  account  by  a  commissioner  in  chancery.   1116 
that  a  commissioner's  report  has  been  completed,  1115 
to  correct  a  decree  wherein  there  is  clerical  error,  1115a 
to  hear  petition  to  sell  property  of  infant,  1098 
to  hear  petition  to  release  dovi^er  of  insane  wife,  1099 
to  lien  holders  in  suit  to  enforce  judgment  liens,   1111 
to   take   depositions,    1100 

Matters   judicially   noticed,    518-521 

Motions  only  made  after  notice,  838,  839 

Of  application  by  petition  to  remove  trust  funds  or  estates,  or  estate 
of  decedent,   out  of   state,   250 

Of  application  for  an  injunction,  700 

Of  application  for  an  injunction,  when  should  be  required,  700 

Of  application  for  appointment  of  receiver,  generally  required,  740 

Of  application  for  appointment  of  receiver,  upon  whom  served,  741 

Of  commissioner  of  time  and  place  of  taking  an  account,  634 

Of  commissioner  of  completion  of  his  report,  641 

Of  guardian  to  sell  infant's  lands  by  summary   proceeding,   235 

Of  judicial  sale  by  special  commissioner,  671a 

Of  motion  to  dissolve  injunction,  when  necessary,  712 

Publication  of  notice  for  sale  of  church  property.  2506 

Publication  of,  of  application  to  remove  property  of  minor  or  insane 
person  out  of  the  state,  248 

Service  of  to  take  depositions,  484 

Sufficiency  of  to  take  depositions,  482 

To  take  depositions,  480 

What  constitutes  reasonable  as  to  time  of  taking  depositions,  481 

When  motion  may  be  made  vsdthout,  836.  837 

NUISANCE— 

Form   of   bill   to   enjoin    erection   of,    949 

Form  of  bill  to  enjoin  by  fouling  watercourse,  950 

Joinder  of  parties  as  plaintiff  to  restrain,  85 
NUNC  PRO  TUNC  ORDEKS  AND  DECREES— 

When  may  be  entered,  848 
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0 

OATH— 

Answer,  how  verified,  by,  411 

Answer,  joint,  how  should  be  verified,  411 

Answer  must  be  under,  when,  409,  410 

Answer,  sufficiency  of  affidavit  to,  412 

Bill,  as  general  rule,  need  not  be  under,   107o 

Bill,   when   shoujd   be   uudsr,    lOTa,   40U 

Bill  to  perpetuate  testimony  should  be  under,  149 

Bill  de  bene  esse  should  be  under,  154 

Bill  of  review  must  be  under,  when,  218 

How   administered,   411 

Injunction  bill   should  be  under,  699 

Inteipleader,  bill  of  should  be  under,  144 

Petition  for  rehearing  must  be  imder,  '-!29 

Petition    for    sale    of   property   of.  persons    under    disability,    must    be 
under,  235 

Plea   in  abatement  must  be   under,   283 

Plea  in  bar  need  not  be  under,  when,  390 

Keceiver,  bill  for  appointment  of  should  be  under,  742 

Replication,  when  should  be  under,  452 

Waiver  of  to  an  answer,  409 

Waiver  of  to  answer,  and  how  made,  409 

\^'ho  may  administer,  412 
OBJECTIONS— 

Defects  of  parties  raised  by   demurrer,   when,   291,   301a 

For  want  of  proper  parties,  how  made,  291,  301a 

How  may  make  to  process  or  its  execution,  30 

To  depositions,  how  taken,  497 

To  competency  of  witnesses,  when  taken,  531 

To  filing  plea  in  abatement,  how  raised,  2!)3« 

To  plea  in  bar,  liow  raised,  392 

To  plea  in  bar  or  in  abatement,  how  determined,  392 

To   report  of  commissioner,   how  made,   045,   646 

to  return  of  process,  how  made,  29 

To  sufficiency  of  an   answer,  413 

To  summon  or  process  commencing  suit,  how  raised,  27-20 

Want  of  proper  parties  raised  by  plea  in  abatement,  when.  291 

Want  of  proper  parties  raised  in  court  of  appeals,  when,  291 
OBSTRUCTIOKS— 

To  plaintifl's  right  of  suit  to  relieve   from   bar   of  statute  of  limita- 
tions, 3G7 
OFFICERS— 

Amendment  of  return  of  process  by,  31 

As   parties   to   suits,    67 

Depositions  may  be  taken  before  what,  478 

Of  corporation  upon  whom  process  may  be  served,  15 

Service  of  process,  when  must  be  by,  13 

Service  of  process,  when  need  not  be  by,  13 

Summons  commencing  suit  directed  to  what,   12 

Verification  of  pleadings  before  what,  412 
OMISSIONS— 

In  pleadings  supplied  by  amendment,  when,  323,  343 
ONUS  PROBANDI— 

Affirmative   allegations   of  an  answer,   536 

Deed,  in  suit  to  contest,  536 

Ex   parte  settlement  of   accounts,   536 

No  certain  rule  as  to,  536 


IKDEX.  1655 

(References  are  to-sections,  Vol.  I  comprising  Sees,    i— 8io;   Vol.   II  the  residue.) 

ONUS  PROBANDI  —  Continued. 

Plaintifl',  generally  rests  upon,  535 

Principles  governing,  536 

Rests  upon  party  holding  the  affirmative,  508,  535 

Shifts  from  party  holding  the  affirmative,  when,  535 

Will,  in  suit  to  contest.  536 
ORDER  OF  PUBLICATION— 

Affida\-it  and  original  summons  must  precede,  19 

Affidavit  as  to  posting,   1 7 

Against  corporation  that  has  not  complied  with  the  statute,  22 

Against  unincorporated  common  carrier,  23 

Appearance  of  defendant,  time  to  make   after   completion  of,  35 

Can  be  no  personal  decree  when  process  served  by,  when,  20 

During  civil  war  so  as  to  supi)0it  attachment,  17 

Forms  of — 

affidavit   for   against   corporation   that   has   failed  to   comply   with 

ceitain  requirements  of  statute,  1280 
affidavit  as  to  non-residence  to  obtain — No.  50,  885 
affidavit  as  to  posting  of  in  West  Virginia — No.  .54,  888 
affidavit  as  to  unknown  defendants  to  obtain — No.  51,  885 
certificate  to — No.  53,   837 

certificate  to  posting  of  in  Virginia — No.  55  ,  889 
in  Virginia  as  to  natural  person — No.  56,    890 
in    Virginia    as    to    corporation — No.    57,    890 
in  West  Virginia — No.   52,  886 

How  posted  and  published,  24 

In  what  cases  may  be  had,   17 

Recital  in  decree  of  due  execution  of,  34 

Service  of  process  by  on   corporation,    18 

Service  of  process  by  on  natural  person,   17 

Sufficiently  executed,  when,  17 

What  it  must  state,   24 

When  necessary  against  n-on-resident  member  of  firm,  17 

When  not  necessary  in  an  attachment  suit,  17 

\^'hen  only  can  be  entered,  17 
ORDER  OF  REFERENCE— 

Adjournments   by,  commissioner  under,   636 

Alternative  statements  in  report  under,  652 

Confirmation  of  report  of  commissioner  under,  645 

Effect  of  in  creditors'  suit,  655 

Effect  of  not  excepting  to  report  made  under,  647 

Exceptions  to  commissioner's  report  under,  when  necessary,  646 

Finding  of  facts  by  commissioner  under,  effect  of,  650,  651 

Forms  of — 

for  settlement  of  executorial  and  administration  accounts,   1199 

in  creditors'  suit  to  enforce  iudgment  liens,  1139 

in  suit  against  the  estate  of  a  decedent,  1138 

in  suit  to  surcharge  and  falsify  accounts  of  a  fiduciary,  1140 

on  guardian's  bill  to  sell  real  estate,   1205 

to  expunge  scandalous  matters,  1165 

Introduction  of  evidence  before  commissioner  under.   637,  638 

May  be  entered  by  court  or  judge  in  vacation,  632 

Notice  of  time  and  place  of  executing,  634 

Parties  entitled  to  appear  before  commissioner  under,  635 

Provisions  of,  632,  633 

Rights  of  parties  under  as  to  claims,  639 

Re-committal  of  report  tmder.  653,  654 

Report  of  commissioner  and  its  return  under.  640-642 

■\^Tien  cause  may  be  heard  on  report  under,  643 

When  cause  should  not  be  referred  to  commissioner,  628 
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ORDER  OF  REFERENCE  —  Continued. 

When  cause  should  be  referred  to  commissioner,  629 

When  reference  to  commissioner  is  discretionary  with  court,  630 

When  exceptions  to  report  under  may  be  made,  648 

Who  may  file  exceptions  to  leport  under,   64i) 

ORE  TENUS— 

Demurrer   may   be,   when,   29S 

Evidence   on   petition   to   sell   infants'   lands   may   be,   825 


PARTIES— 

Abatement  in  matters  of,  as  to  purchase  money  or  otherwise,  41 

Account,  plaintiffs  and  defendants  in  the  matter  of,  42 

Agent,  cannot  be  plaintifl',  when,  42a 

Agent,  when   should  be  defendant,  42a 

Agency,  in  matters  of,  42a 

Alimony,  in  matters  of,  parties  plaintiff  and  defendant,  43. 

Annulment  of  marriages,  in  the  matter  of,  44 

Arbitration  and  award,  in  the  matter  of,  45 

Assignee  cannot  sue  in  the  name  of  his  assignor,  38 

Assignee  of  distrioutee,  when  may  sue,  69 

Assignee  of  vendor's  lien,  as  to  suit  by,  70 

Assignment,  in  the  matter  of,  46 

As  to  absent,  when  should  be  before  court,  37 

Assignor,  when  should  be  a  defendant,  46 

Assignor,  when  necessary  party,  46 

Assignor,  as  a  nominal  party,  46 

Attachment,  in  matters  of,  47 

Attorney,  should  not  be  party,  when,  42a 

Beneficiary,   suit  should   be  in  name  of,  when,  38 

Bond  guarantor  of  when  necessary  party.  37 

Boundaries,  in  the  matter  of  the  confusion  of,  56 

By  residuary  legatee  -for  himself  and  other  legatees,  39 

Cases  wherein  no  misjoinder  of  plaintiflfs,   88 

Church,  suit  by  member  of,  39 

Classification   of,    36 

Cloud    upon    title    of    real    estate,    in    suit    to    remove,    who    may    be 

plaintifl'  and  who  necessary  parties  to,  48 
Contribution,    in   the   matters   of,   57 
Corporations,  in  the  matters  of,  58 

Corporation,  indispensable  party  to  suit  against  it.  when.  58 
Corporation,  ]n  suits  against  who  not  necessary  parties.  58 
Corporation,  in  suit  against,  stockholders  parties,  when  necessary.   58 
Corporation,   must  sue   in  its  own  name,  when,   58 
Corporation,   private   person   cannot    sue   to   set   aside    ultra    vires   act 

of,   58 
Corporation,  suit  against  must  be  in  corporate  name.  58 
Corporation,   suit  by   must  be   in  its   own   name.   58 
Corporation,  when  stockholders  may  sue  on  behalf  of,   58 
Creditor  may  file  bill  aaainst  estate  of  decedent,   when.   59 
Creditor,   on  behalf  of  himself  and   all   other   creditors,   usual  manner 

of   bringing    suit,    59 
Creditors'  bill,  when  personal  representative  may  file,  59 
Creditors'   bill,    who    may   file,    59 
Creditors'  bills,  in  the  matter  of,  59 
Creditors'  bills  classification  of,   59 
Creditors'   bills   necessary   or   proper   parties   to,   59 
Creditor,  single,  when  may  sue  in  his  own  name,  .59 
Creditors'  bills,  who  must  be  parties  to,  59 
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■  PARTIES  —  Continued. 

Creditor  of  decedent,  when  may  sue  debtor  of  decedent's  estate,  69 
Decedent,   estate   of,    personal   representative    must  be   party   to   suit 

against,  when,  &i 
Decedent's  estate,  in  matters  pertaining  to,  02 

Decedent's  estate,  when  personal  representative  should  sue  as  to,  02 
Decedent's  estate,  when  heirs  at  laAV  should  sue  as  to,  62 
Deeds  of  trust,  in  matters  pertaining  to,  60 
Deeds   of   trust,  who  may  enforce  the  lien  secured  by,   60 
Deeds  of  trust,  suit  to  enforce  lien  of  should  be  in  name  of  beneficiary, 

when,    60 
Defendants,  joinder  of,  86 

Defendants,  joinder  of,  general  rule  as  to,  86 
Defendants,  joinder  of  in  various  matters,  86 
Defendants,  misjoinder'  of,  89 
Defendants,  misjoinder  of,  when  no,  89 
Distributees,    suit    by    for    settlement    of    estate,    necessary    defendants 

to,  69 
Dower,   assignment  of,   in  the  matter  of,   61 
Drunkenness,   in   cases   of   cancellation   on   ground   of,    54 
Fiduciary  relationship,  in  cases  of  cancellation  on  ground  of,  55 
fiduciaries,,  in   matters   pertaining   to,    63 
Formal    or   nominal,   who    are,    36 
Forms  — 

order  making  petitioner  party  to  suit,   1264 
petition  making  new  parties  to  suit,  1004 
Fraud,  in  cases  of  cancellation  on  ground  of,  49 
Fraud  in  the  matter  of,  64 
Fraudulent  conveyance,   in   the  matter  of,   6.5 

Fraudulent   conveyance,   necessary  defendants  in   suit  to  set  aside,  65 
Fraudulent  conveyance,  who  may  sue  in  the  matter  of,  65 
(Seneral  observations  and  principles  with  reference  to,  36 
Guardian  and  his  sureties,  when  may  be  sued  jointly,  66 
Guardian  and  ward,  in  matters  relating  to,  66 
Guardian  and  ward,  in  the  matter  of,  66 
Guardian,  when  may  sue,  66 
Guardian,  when  may  sue  in  his  own  name,  66 
Husband  and  wife,  as  to  matters  relating  to,  66a 
Husband  and  wife  in  Virginia,  joinder  of.  84!) 
Husband  and  wife,  in   West  Virginia,  joinder  of,  84a 
Importance  of,  with  reference  to  suit  in  equity,  36 
Inadequacy  of  consideration,  in  cases  of  cancellation  on  ground  of,  51 
Infant  may  sue  his  guardian,  when,  66 
Infant  must  defend  by  guardian  arl  litem,  53 
Infant,  must  sue  by  next  friend,  53 
Infancy,  in  cases  of  cancellation  on  ground  of,  53 
Injunction,  in  matters  relating  to,  67 
Injunction  suit,  against  whom   may  be  brought,   67 
Injunction  suit  by  attorney  general  or  other  proper  officer,  when  may 

be   maintained,   67 
Injunction   suit,    when   sqhool    teacher   may   maintain,    67 
Injunction  suit,  who  may  maintain,  67 
Injunction  suit,  who  necessary  or  proper  parties  to,  67 
Injunctions,    classification   of,    67 
Insane  person,  estate  of,  suit  against,  63 
Insane    person,    estate    of,    suit    concerning    must    be    bv    committee, 

when,  63 
Insane  person,  estate  of,  when  not  necessary  party  to  suit  a,gainst.  63 
Insane   person,    suit   against,   must   be   guardian   ad    litem    appointed 

for,  when,  63 
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PARTIES  —  Continued. 

Interest,  chaiacter  and  extent  of  determining  question  of,  37 

Interest  in  object  of  suit,  person  having  necessary  party,  37 

Joinder  of,  84 

Joinder  of,  arrangement  -of,  84 

Joinder  of,  different  in  equity  from  that  at  law.  84 

Judgments  and  detreeSj  in  matters  relating  to,  OS 

Judgments  and  decrees,  who  may  sue  in  relation  to,  68 

Judgments  and  decrees,  suits  relating  to,  who  necessary  defend- 
ants,  68 

Legal  title,  holder  of  indispensable  party,  37 

Legal  title,  holder  of,  when  not  necessarj'  party.  37 

Legatees   and   distributees,   in  matters   relating  to,   69 

Legatees    and    distributees     when   may   maintain   suit,    69 

Legatees  anu  distributees,  Avhen  may  maintain  suit  for  personal 
estate,   69 

Legatees  and  distributees,  when  may  sue  jointly  or  alone.  (>!) 

Legatee  or  distributee,  when  may  sue  to  recover  personal  estate  of 
decedent,    69 

Lien  reserved   in   deed   payable   to   third   party,    70 

Liens,  in  the  matter  of  enforcement  of,  70 

Mechanics'  lien,  necessary  defendants  in  suit  to  enforce,  70 

Mechanics'  lien,  suit  to  enforce,  how  carried  on,  70 

Mechanics'  lien,  who  may  enforce.   70 

Misjoinder  of,  87 

Misjoinder  of,  effect  of,  87 

Misrepresentation,  in  cases  of  cancellation  on  ground  of.  .51 

Mistake,  in  cases  of  cancellation  on  ground  of,  50 

jNlortgages,  in  the  matter  of  redemption  of,  71 

Mortgages,  in  suits  to  redeem  necessary  or  proper  defendants    to.  71 

il'ortgages,  in  the  matter  of  the  foreclosure  of,  72 

Mortgages,  in  the  matter  of  the  foreclosure  of.  who  to  be  party  plain- 
tiff. 72 

Mortgages,  in  suits  to  foreclose  the  proper  or  necessary  defendants 
to,   72 

Mortgages,  suits  to  redeem,  who  may  bring,  71 

Municipal   corporations,   in  matters  relating  to.   73 

Mimicipal  corporation,  when  may  sue  in  its  own  name,  73 

Municipal  corporations,  in  suits  relating  to.  who  should  be  defend- 
ants to,  73 

Necessary  and  proper,  what  are.   36 

No  inflexible  rule  as  to  joinder  of.  .84 

Non-joinder  of,  how  and  when  advantage  taken  of.  91 

Objection  for  want  of  interest  in  plaintiff,  effect  of  when  taken  at 
hearing    38 

Partition,  in  matters  of,   74 

Partition,  in  suit  for,  who  may  be  plaintiffs.  74 

Partition,  in  suits  for,  who  necessary  or  proper  defendants  to,  74 

Partnership,  all  members  of  must  sue,  when.  7-") 

Partnership,  all  members  of  must  be  before  the  court,  when.  75 

Partnership,   bill   cannot  be  maintained,   against,   when.    75 

Partnership,  in  the  matters  of,   75 

Partnership,  one  or  more  members  may  maintain  bill  against  others, 
when,  75 

Partnership,  suit  against  by  creditor,  all  members  of  must  be  parties 
to.  when,  75 

Partnership,   suit  for  dissolution  of.   necessary  defendants  to,   75 

Partnership,   who  may  bring  suit  against.   75 

Pendente  litr  purchaser  not  necessary  party  in  suit  to  redeem  mortg- 
age, 71 
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PARTIES  —  Continued. 

Personal  I'eprcsentative,  foreign,  cannot  sue,  when,  62 

Personal  representative,  when  may  sue  in  his  own,  62 

Persons  having  no  real  interest  permitted  to  join,  when,  84 

Persons  holding  common  interest  with  others,  3!) 

Persons,  how  made  parties  to  suit,  93 

Persons,  how  again  made,  as  to  whom  suit  is  discontinued,  94 

Plaintiff  and  defendant,   when   same  person   may  be,   40 

Plaintiff,  where  he  has  parted  witli  his  interest  in  subject  matter,  38 

Plaintiff  having  no  interest  in  suit,  bill  demurrable,  when,   38 

Plaintiff,  when  may  sue  on  behalf  of  himself  and  others,  39 

Plaintiff,  character  and  extent  of  interest  of  to  enable  him  to  maintain 
suit,  38 

Plaintiff's'  joinder  of  without  consent,  84 

Plaintiffs,  joinder  of,  general  rule  as  to,  8.5 

Plaintiffs,  joindei   of  in  various  matters,  85 

Plaintiffs,  misjoinder  of,  88 

Plaintiffs,  misjoinder  of,  how  advantage  taken  of,  90 

Plaintiffs,  who  may  be  joined  as,  85 

Plaintiffs,   interest   of  must  be   consistent,   40 

Proper  party,  a  definition  of,  36 

Purchaser  pendente  lite,  when  may  become  party,  46 

Receiver,    may    sue   or   be   sued,    when,    63 

R.eceiver,  may  sue  in  his  own  name  to  recover  receivership  property, 
when,  63 

Rule  when  question  of  party's  interest  is  doubtful,   38 

Specific  performance,  in  matters  of,  76 

Specific  performance,  in  suit  for,  who  must  be  defendants  to,  76 

Specific  performance,  who  maintain  suit  for,   76 

State   officers,  .when   may  be    enjoined,    67 

Subrogation,  in  the  matters  of,   77 

Subrogation,  who  may  maintain  suit  for,  77 

Subrogation,  in  suit  for   who  must  be  defendants,   77 

Substantial  interest,  owner  of  should  be  plaintiff,  though  legal  title 
in  another,  38 

Suit  in  name  of  one  plaintiff  on  behalf  of  himself  and  others,  39 

Taxpayer,  suit  by  on  behalf  of  himself  and  others,  39 

Taxpayer  and  expenditure  of  public  funds,  in  matters  relating  to,  78 

Taxpayers  and  expenditure  of  public  funds,  who  may  maintain  suit 
with  reference  to,   78 

Taxpayers  and  expenditure  of  public  funds,  suit  with  reference  t-o,  how 
brought  by   single  taxpayer,   78 

Taxpayers  and  expenditure  of  public  funds,  suit  with  reference  to, 
who  necessary  defendants  to,   78 

Transposition  in  joinder  of,  84 

Trustee  in  deed  of  trust  as  plaintiff',  38 

Trustee,  nominal,  when  may  sue,  38 

Trustee,  misappropriation  of  trust  funds  by,  in  the  matter  of,  60 

Trustee  of  voluntary  association,  suit  by,  39 

Trust  deed,    enjoining  sale   under,   in   ihe   matter  of,   60 

Trust  sale,  suit  to  set  as.le.  in  the  matter  of,  60 

Trusts  and  trustees,  in  matters  relating  to,  79 

Trusts,  suits  to  enforce,  who  may  bring,  79 

Trusts,   suits  with  reference  to,  who  may  bring,  79 

Trusts,  suits  with  reference  to,  who  necessary  and  proper  defend- 
ants to,  79 

Unborn  persons,  how  made  parties  to  suit,  95 

Undue  influence,  in  cases  of  cancellation  on  ground  of,  52 

Usury,  in  matters  of,  80 

Usury,  suit  as  to,  who  may  bring,  80 
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PARTIES  —  Continued. 

Vendor's  lien,  in  suit  to  enforce,  who  may  be  plaintiff,  70 

Vendor's  lien,  in  suit  to  enforce,  who  necessary  or  proper  defendants 

to,  70 
Want  of  proper  parties  when  bill  dismissed  for,  92  • 
Waste,  in  matters  of,  81 

Waste,   suit  concerning,  who  necessary  defendants  to,   81 
Waste,  suit  to  restrain  commission  of,  ',vlio  may  bring,  81 
Waste,  suit  to  restrain  commission  of,  who  necessary  defendants  to,  81 
Waste,  suit  with  reference  to,  who  may  bring,  81 
Who  may  sue  in  attachment,  47 
Who  must  be,   oG 

Who   must   be   joined    as    parties   plainti-l's    and    defendants,    84 
Who  neither  proper  nor  necessary,  36 
Who   necessary   defendants   to   an  attachment   suit,   47 
Who  not  permitted  to  join  as,  84 
Wife,  when  may  sue  alone,  66a 
Wife,  when  must  sue  or  be  sued  at  law,  66a 
Wills,  in  matters  of  contest  of,  82 
Wills,  in  the  matter  of  the  construction  of,  83 
Wills,  suit  to  contest,  who  may  bring,  82 
Wills,  suit  to  contest,  necessary  defendants  to,  82 
Wills,  suit  for  construction  of,  necessary  and  proper  parties  to,   83 
Wills,  suit  for  construction  of,  who  may  bring,  83 
PARTITION— 

Bill  in  suit  for,  what  should  contain,   128 

Decree,  final   in  matters   of,  612 

Decree,    interlocutory   appointing  commissioners   to   make.    612 

Defendants,  who  should  be  in  suits  for,  74 

Form  of  affidavit  to  be  taken  and  subscribed  by  commissioners,  1094 

Form  of  bill  for  an  accounting.  968 

Form   of   bill   where   some   of   parties   unknown,    969 

Form  of  exceptions  to  report  of  commissioner  appointed  to  make,  1133 

Form   of  order  appointing  comnjissioners  to  make,    1231 

Form  of  order  confirming  report  of  commissioners  making,  1232 

Form  of  ordinary  bill   for,   967 

Form  of  report  of  commissioners  appointed  to  make  that  land  is  not 

susceptible  of,  1123 
Plaintiffs,  who  may  be  in  suits  for,  74 

Parol  is  presumed  to  include  coal  beneath  surface  of  land,  when,  53S 
Parties,  who  not  necessary  in  suits   for,   74 
Report  of  commissioners  appointed  to  make  where  partition  is  made, 

form  of,  1120 
PARTNERS— 

All  must  be  before  court  as  parties  to  suit.   75 
All  should  be  sued,  when,  75 
Assignee  of  may  bring  sviit,  75 

Bill,  averments  of  in  suit  against  estat<>  of  deceased,   129 
Bill  by  must  pray  for  dissolution  of  partnership,  when,  7.t 
Bill  should  set  out  full  names  of  members  of  firm,  when,  129 
/Creditors  of  firm  not  necessary  parties,  when,  75 
Decree  in  matters  of  partnership,   013 

Final  decree  cannot  be  entered  against  one  partner,  when.  613 
Form  of  bill  for  dissolution  of  p.irtnership  and  for  an  injunction.  970 
Form    of    bill    for    dissolution    of    partnership    for    misapplication    of 

funds,   and   for  receiver  ^- short   form.   971 
Form  of  caption  of  bill  where  plaintiffs  sue  as  —  No.  14.  874 
Form  of  caption  of  bill  where  plaintiff  sues  as  surviving  partner  — 

No.  15.  874 
Form  of  final  decree  for  dissolution  of  partnership,  1263 
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PARTNERS  —  Continued. 

Form  of  introduction  of  bill  where  plaintiffs  sue  as  —  No.  31,  875 
Form  of  introduction  of  bill  where  plaintiff  sues  as  surviving  partner 

—  No.  32,  875 
Heirs  at  law  .ind  legatees  of  deceased  cannot  sue,  when,  75 
Interlocutory  deci'ee  referring  cause  to  commissioner,  613 
May  be  made  defendant,  when,  75 

Mortgagee   of   surviving  pfirtner   necessary   party,    when,   75 
Non-resident  need  not  be  joined  in  suit,  75 
One  or  more  may  maintain  bill  against  others,  75 
Order  of  payment  of  debts  of  firm,  613 

Parties  defendant  to  suit  for  dissolution  of  partnership,  75 
Purchaser  of  interest  of  necessary  party,   when,   75 
Report  of  commissioner,  613 
Special  partner  not  necessary  party,  when,  75 
Suit  must  be  in  name  of  all,  when,  75 
Surviving  partner  cannot  sue,  when,  75 
Widow  of  deceased  cannot  sue,  when,  75 
PARTNERSHIP— 

Bill,  averments  of  in  suits  concerning,  129 
Decree  of  reference  in  suit  relating  to,  613,  629 
Decree,  final  in  matters  of  partnership,  613 
Decree  when  cannot  be  rendered  in  favor  of  partner,  613 
Defendants  to  suits  concerning,  who  necessary  and  proper,  75 
Form  of  bill  for  dissolution  of,  and  injunction,  970 
Form  of  liill  for  dissolution  of.  and  for  receiver — .Short  form,  971 
Form  of  final   decree  for  dissolution  of  partnership,   1263 
How  may  sue,  75 

Plaintiff,  who  may  be  in  suit  concerning  matter  of,   75 
PAYMENT  OF  MONEY  INTO  COURT  — 

Court's  control  over  the  funds  when  paid  over,  854 
When  may  be  ordered,  852,  853 
1       When  will  not  be  ordered,  852,  853 
PERPETUATION  OF  TESTIMONY  — 
Bill  for,  object  of,   148 
Bill  for,  essentials  of,  149 
Form  of  bill  for,   98-i 
Statute,  provisions  of  as  to  the,  150 
PERSONAL  DECREE  — 

Assignee  of  vendee,  cannot  be  rendered  against,  when,  584 
Attachment  suit,  cannot  be  rendered  in,  when,  583 
Capacity  in  which  sued  can  only  be  rendered  against.  583 
Defendant,  may  be  rendered  against,  when,  583,  584 
Defendant  must  be  served  with  process  to  authorise,  583 
Fraudulent  purchaser  of  pmierty,  may  be  rendered  again.st.  when,  584 
Heir,  cannot  be  rendered  against  for  debt  of  ancestor,   when.   584 
Order  of  publication,   cannot  be  rendered  (m.  20 
Personal  representative,  cannot  be  rendered  against,  when,  583 
Pleadings  must  authorize,   583 

Vendee  of  mortgagee,  may  be  londered  against,  when,  584 
PERSONAL  REPRESENTATIVES  — 
As  parties  to  suits  — 

assignment,  in  the  matter  of,  40 

contribution,  in  matters  of,  57 

creditors'  bills,  in  matters  of,  59 

decedents'  estate,  in  matters  pertaining  to,  62 

deeds  of  trust,  in  mnttp'-a  pertaining  to,  60 

dower,  assignment  of.  61 

drunkenness,  cancellation  of  contracts  on  ground  of,  54 
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PERSONAL  REPRESENTATIVES  —  Continued. 
As  parties  to  suits  — 

fraudulent  conveyances,  in  matter  of,  05 
guardian  and  ward,  in  matters  relating  to,  66 
liens,  in  the  enforcement  of,  70 
joinder  of  as  plaintiffs,  85 

legatees  and  distributees,  in  suits  by  and  against,  69 
misjoinder  of,   88 
mortgages,  redemption  of,  71 
mortgages,  foreclosure  of,  72 
partition,   in  matters  of,   74 
partnership,   in  suits  relating  to,  75 
revivor  of  suit,  when  should  be  in  name  of,  183 
rule  as  to  when  must  always  be  party,  62 
specific  performance,  in  cases  of,  76 
usury,  in  matters  of,  80 
wills,  construction  of,  83 
'       wills,  contest  of,  executor  necessary  party,  when,  82 
Forms  of  — 

affidavit  to  pleading  by  in  Virginia,   1084 

affidavit  to  i>leading  by  in   West  Virginia,   1080 

bill    against   an   administrator   by    legatees   and   administrator    of 

deceased  legatee  for  payment  of  legacies,  957 
bill   in  a  creditors'   suit  by   executor   or   administrator  to   subject 

real  estate  to  the  payment  of  debts,  916 
bill   of  revivor   by  the  original   complainant  against  the   executor 

of  the  original  defendant,  991 
bill  to  surcharge  and  falsify  settlement  of,  973 
introduction  of  bill  where  administrator  is  plaintiff  —  No.  25.  875 
introduction   of   bill   where   administrator   with   the   will   annexed 

is  plaintiff  —  No.  26.  875 
introduction  of  bill  where  executor  is  plaintiff  —  No.  27,  875 
introduction  of  bill  where  administrator  dv  bonis  non  is  plaintiff 

—  No.  3U,  875 

of  caption  of  bill  where  administrator  is  plaintiff  —  No.  S.  874 
of  caption  of  bill  where  administrator  with  will  annexed  is  plain- 
tiff—No.  9,   874 
of  caption   of  bill   where  administrator   dc   hovis   non    is   plaintiff 

—  No.  13,  874 

of  caption  of  bill  wjiere  executor  is  plaintiff  —  No.  10.  874 

order  against,  1254 

order  for  distribution  of  personal  estate  by.  1202 

order  of  reference  for  settlement  of  accounts  of.  1199 

plea  in  bar  that  plaintiff  is  not  administrator  as  alleged,  because 

supposed    intestnte    is    living,    1035 
report  of  commissioner  in  suit  to  surcharge  and  falsify  settlement 
of  accounts  of,  1126 
Injunction  bond  not  required  to  be  given  by,  702 
Personal   decree,  when  cannot  be  rendered  against,  583 
PETITIONS  — 

As  to  new  parties,  227 

As  to  new  parties,  leave  of  court  to  file.  227 

As  to  new  parties,  bill  must  be  amended,  when.  227 

As  to  new  parties,  may  be  filed  by  plaintiff  or  defendant,  227 

Attachment,  petition  disputing  validity  of.  237 

Attachment,  petition  dispuling  validity  of.  who  may  file.  23,8 

Attachment,  petition  disputing  validity  of.  when  must  be  filed,   239 

Attachment,  petition  dismitin'T  validity  of.  defenses  to,  240 

Church,  sale  of  property  of   petition  for.  250f7 

Church,  petition  for  sale  of  property  of,  proceedings  on.  2506 
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PETITIONS—  Continued. 

Church,  pioperty  of,  when  sale  of  may  be  ordered,  250c 

Decedent,  assets  or  estate  of,  petition  to  remove,  24t) 

Decedent,  assets  or  estate  of,  petition  to  remove,  procedure  on,  250 

Decree,   interlocutory,  what   is,   230 

Definition  of,  and  classes  of,  226 

Educational   association   or   institution,   petition   for    sale   of   property 

of,  250a 
Educational  or  benevolent  association,  petition  for  sale  of  property  oi, 

proceedings  on,  250J 
Educational   or   benevolent   association,   propertj'   of,    vvlien   court   may 

order  sale  of,  250c 
Forms  — 

by  church  trustees  for  the   sale   of  church  property,    1003 

by  guardian  for  lease  of  infant's  lands,  995« 

by  guardian  for  lease  of  infant's  lands,  906 

by    guardian    to    give    mortgage    or    deed    of    trust    of    infant's 

lands,   997 
by  guardian  to  be  allowed  to  apply  part  of  the  principal   to  the 

education  or  maintenance  of  the  ward,  999 
by  guardian  for  permission  to  submit  matter  to  arbitration,  1000 
by  husband  for  release  of  insane  wife's  right  of  dower,  1001 
by  guardian  to  remove  proceeds  of  the  sale  of  real  estate  of  the 

"infant  out  of  the  State,  1002 
disputing  validity  of  attachment  by  third  party,   1006 
for    a   re-hearing   by   a    non-resident   after   the   entry   of   a    decree 

upon  order  of  publication  in  an  attachment  suit,  1007 
for  an  attachment  for  disobeying  an  injunction  order,   1272 
for  leave  to  file  a,  bill  of  review  for  errors  apparent  upon  the  face 

of  the  decree,  1009 
for   leave    to   file    a   bill    of   review   upon    discovery   of   new   mat- 
ter,  1010 
petition  for  rehearing,  1005 
petition  making  new  parties  to   suit.   1004 
to  transfer  estate  of  minor  or  insane  person  into  another  State  or 

country,  998 
where    the    petitioner    was    proceeded    against    as    an    unknown 
party,   1008 
Further  relief  under  final  decree,  petition  for,  234 
Infant,    insane   person   or    cestui    que    trust,    proceeds    of    sale    of   real 

estate,  petition  for  transfer  of,  247 
Infant  or  insane  person,  estate  of,  petition  for  transfer   into  another 

state   or  country,   246 
Infant   or    insane    person,    petition   to    remove   property   of,    procedure 

on,  248 
New  party,  court's  duty  to  entertain  petition  of,  when.  22 1 
Property,  sale  of,  for.  of  persons  under  disability,  235 
Rehearing,  petition  for,  228 

Rehearing,   petition   for,   decree  must  be  interlocutory,   229 
Rehearing,  petition  for,  defenses  to,  232 
Rehearing,  petition  for,  parties  to,  231 
Rehearing,  petition  for,  procedure  on,  233 
Rehearing,  petition  for,  requisites  of,  229 
Rehearing,  petition  for,  under  statute,  after  decree,  241 
Rehearing,  petition  for,  under  statute,  when  must  be  filed,  242 
Rehearing,  petition  for,_  under  statute,  form  and  requisites  of,  243 
Rehearing,  petition  for,  under  statute,  procedure  on,  244 
Rehearing,  petition  for,  under  stattite,  decree  on,  245 
Rehearing,  petition  for,  will  lie,  when,  228 
Trust  funds,  personal,  petition  to  remove,  249 
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PETITIONS  —  Continued. 

Trust  funds,  petition  to  remove,  procedure  on,  250 

State,   petition,   for   claims  against,   when  disallowed  by  auditor,  236 
PLAINTIFF— 

Agency,  in  matter  of,  42a. 

Alimony,  in  matter  of,  43 

Annulment  of  marriages,  in  matter  of,  44 
-  Arbitration  and  award,  in  mater  of,  45 

Assignment,  in  iiiatters  of,  46 

Attachment,  in  matters  of,  47 

Cloud  upon  title,  in  suits  to  remove,  48 

Confusion  of  boundaries,  in  cases  of,  56 

Contribution,  in  cases  ofj  57 

Corporations,  in  cases  of,  58 

Creditors'  bills,   in  cases  of,   5!) 

Deeds  of  trust,  in  cases  of,  60 

Dower,  assignment  of,  in  cases  of,  61 

Drunkenness,  in  cases  of,  54 

Estates  of  decedents,  in  cases  of.  1)2 

Fiduciary  relationships,  in  cases  of,  55 

Fiduciaries,   m   cases   of,   63 

Fraud  in  eases  of,  49,  64 

Fraudulent  conveyances,  in  cases  of,  65 

Guardian  and  ward,  in  cases  of,  66 

Husband  and  wife,  in  cases  of,  66a 

Inadequacy  of  consideration  and  misrepresentation,  in  cases  of,  51 

Infancy,  in  cases  of,  53 

Injunctions,  in  eases  of,  67 

Interests  of  and  right  to  relief,  38 

Joinder  of,  85 

Judgments  and  decrees,  in  cases  of,  68 

Legatees  and  distributees,  in  matters  of,  69 

Liens,  in  Uie  matter  of  the  enforcement  of,  70 

Mistake,  in  cases  of,  50 

Misjoinder  of,  88 

Misjoinder  of,   how  availed  of,  90 

Mortgages,  in  the  matter  of  the  redemption  of,  71 

Mortgages,  in  the  matter  of  the  foreclosure  of,  72 

Municipal  corporation,  in  cases  of,  73 

Names  of  to  be  given  in  bill,  108 

Non-joinder  of,  how  reached,  91 

Partition,  in  the  matter  of,  74 

Partnership,   in  the  matter  of,  75 

Seeking  equity  must  do  equity,   119a 

Several  may  join  to  set  aside  fraudulent  conveyance,   85 

Specific  performance,  in  matters  of,  76 

Subrogation,  in  matters  of,  77 

Tax-payers  and  expenditure  of  public  funds,  in  matters  of,  78 

Trusts  and  trustees,  in  matters  of,  79 

Unborn  persons  as,  95 

Undue  influence,  in  cases  of,  52 

Usury,  in  the  matter  of,  80 

Waste,  in  matters  of,  81 

What  constitutes  misjoinder  of,  88 

Who  may  be  in  matters  of  account,  42 

Wills,   in   the  matter  of  the  contest  of.  82 

Wills,  in  the  matter  of  the  construction  of,  83 

PLEADING— 

Affidavit  to,  107ffl,   114,  218,  229,  818 
Amendments  of,  320,  349 
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PLEADING  —  Continued. 

Attachment  suits  in,  47,  114 
Decree  only  entered  when  authorized  by,  573 
Plea  in  abatement  and  in  bar  may  be  filed  at  same  time,  280 
Precision  required  in,   277 
Record  should  show  cause  heard  on,  575 
Trusts  and  trustees,  in  matters  of,  78 
PLEAS  IN  ABATEMENT— 

Aliens,  when  may  be  iiled  as  to,  286 

Anotlier  suit,  pendency  of,  cases  in  which  may  not  be  filed,  289,  290 

Another  suit,  plea  of  the  pendency  of,  289 

Another  suit,  plea  of  tlie  pendency  of,  cases  wherein  may  be  filed,  289 

Bill,  plea  as  to,  288 

Certainty  and  strictness  required  in,  277 

Character  or  right  in  which  plaintiff  sues,  when  may  l)e  used  as  to,  287 

Character  of,  in  a  court  of   equity,  276 

Classification  of,  282 

Filed,  in  bar  and  in  abatement  at  the  same  time,  280 

Filed,  time  within  which    must  be,  279 

Forms — 

controverting  the  existence  of  the  grounds  upon  which  an  order 

of  attachment  was  issued,  1024 
of  the  pendency  of  another  suit,   1023 
of  want  of  proper  parties,   1020 
on  the  ground  of  the  plaintiff's  infancy,,  1021 
on  the  ground  of  plaintift"s  insanity,  1022 
order  filing  plea  in  abtement  of  an  attachment,  1150 
order  holding  plea  in  abatement  insufficient  upon  argument,  1137 
order   setting   plea   down  for   argument,    1136 

order   striking   out  one   plea   in  abatement,   making  up   issue   on 
another    and    overruling   plea    in   abatement,    upon   a    submis- 
sion of  the  cause  to  the  court,  1283 
order  striking  plea   in  abatement  from  the  record,   1135 
to  the  jurisdiction  of  the  court,  1018 
to  the  jurisdiction  of  the  court — another  form,   1019 
Infancy,   idiocy   or   lunacy,   and   persons   of   weak  minds,   plea  as  to, 

when  may  be  used,   285 
Jurisdiction,  to,   and  their  requisites,   283 
Jurisdiction,  plea  to,  when  need  not  be  filed,  284 
Multiplicity  of  suits,  plea  that  proceeding  would  cause,  292 
Multifarious,  plea  that  bill  is,  293 
Must  give  defendant  a  better  writ,  278 
Parties,  proper,  want  of,   plea  as  to,   291 
Person,  plea  to  the,  285 
Puis  darrein  continuance,  plea  of,  281 
Striking  out  or  withdrawal  of,  293a 
PLEAS  IN  BAR  — 

Abatement  of  suit,  right  to  sue  within  one  year  thereafter,  369 

Answer,  distinction  between,  and  a  plea  in  bar,  388 

Answer,   when  must  accompany  plea,   389 

Award,  plea  of.  383 

Award,  suit  to  enforce,  when  barred,  358 

Burden  of  proof  as  to  the  statute  of  limitations,   371 

Burden  of  proof  on  joinder  of  issue  on  plea  in  equity,  394 

Certain  periods  of  time,  deductiop  of,  to  relieve  from  the  bar  of  the 

statute  of  limitations,   368 
Classifieation  of,  352 
Contract,  suit  to  enforce,  other  than  judgment  or  recognizance,  when 

barred,  358 
Contract,  suit  to  enforce,  when  barred  in  five  years,  358 
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PLEAS  IN  BAR  —  Continued. 

Deed  of  trust  lien,  statute  of  limitations  as  to,  358 

Filed,  when  plea  in  bar  may  be,  391 

Former  adjudication,  essential  allegations  of  plea  of,  379 

Former   adjudication   of   courts   other   than   those   of   law   or   equity, 

plea  of,  377 
Former  judgment,  plea,  374 
Former  judgment,  essentials  of  plea  of,  374 
Former  judgment  of  foreign  state  or  country,  plea  of,  375 
Former  decree,  plea  of,  376 
Essential  requisites  of  plea  in  bar,  387 

Estate  of  decedent,  suit  involving,  statute  of  limitations  as  to,  358 
Forms — 

of  a  will,  1031 

of  award,    1032 

of  bankruptcy,  1040a 

of  dismissal  of  former  suit  for  same  matter,  1027 

of  judgment  at  law  for  same  matter,  1028 

of  release,   1029 

of  purchaser  for  valuable  consideration  without  notice,  1033 

of  stated  account,   1030 

of  the  statute  of  limitations,  1025 

of  the  statute  of  frauds  to  a  bill  for  specific  performance,  1026 

that  complainant  has  no  interest  in  the  lands  the  title  of  which 
he  seeks  to  discover,  1037 

that  discovery  would  compel  defendant  to  betray  confidence  as  an 
attorney,   1039 

that  plaintiff  not  administrator  as  alleged,  because   supposed  in- 
testate is  living,  1035 

that  the  discovery  would  subject  defendant  to  forfeiture,   1038 

to  a  bill  of  revivor,   1040 

to  bill  of  interpleader,  1034 

to   fjill   of   diseoverj'   that   another   suit   is   pending   for   the   same 
discovery,   1036 
Issue  on,  how  tried,  395 

Issue  on,  in  equity,  how  formed,  and  the  scope  thereof,  393 
Laches  as  a  defense  in  equity,  364 
Laches,  characteristics  of,  364 
Laches,  what  is,  364 

Mechanics'  lien,  suit  to  enforce,  when  barred,  358 
Municipalities,  running  of  the  statute  of  limitations  as  to,  37v; 
New  promise  as  a  relief  frAn  the  bar  of  the  statute  of  limitations,  366 
New  promise,  what  constitutes  within  meaning  of  the  statute  of  limi- 
tations, 366 
Obstruction  of  the  right  to  sue  as  a  relief  from  the  bar  of  the  statute 

of  limitations,  367 
Parties,  identity  of,  as  to  former  judgment  or  decree,  378 
Payment,  presumption  of  from  lapse  of  time,  as  to,  363 
Personal  action  for  which  no  limitation  is  prescribed,  statute  of  limi- 
tations as  to.  358,  359 
Plea  of  any  other  statute,  373 
Plea,  'the  frame  of,  390 

Purchaser  for  valuable  consideration,  plea  that  defendant  is,  384 
Real  estate,  when  suit  as  to  recovciy  of,  barred,  358 
Release,  plea  of,  380 

Right  to  sue,  when  statute  of  limitations  begins  to  run  against,  361 
Settled  account,  plea  of,  382 
Setting    aside    conveyances    and    other    transactions,    when    statute    of 

limitations  begins  to  run,  3^ 
Stated  account,  plea  of,   381 
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PLEAS  m  BAR — Continued. 

Statute  of  limitations,  plea  of,  353 

Statute  of  limitations  may  be  always  relied  on  by  plea,  353 

Statute  of  limitations  may  be  relied  on  by  demurrer,  when,  353 

Statute  of  limitations  as  defense  must  be  raised  in  some  manner,  353 

Statute  of  limitations,  iiow  pleaded,  354 

Statute  of  limitations  by  one  of  two  or  more  defendants,  355 

Statute  of  limitations  in  cases  of  fraud  and  trust,  when  it  begins  to 
run,   356 

Statute  of  limitations,  when  does  not  apply,  362 
'  Statute  of  limitations,  what  will  relieve  from  the  bar  of,  365 

Statute  of  frauds,  372 

Suffieiency  of  plea  in  bar  or  abatement,  how  determined,  392 

Suits  of  personal  nature  as  to  which  the  statute  of  limitations  is  one 
year,   360 

Surety,  release  of,  386 

Time,  period  of,  in  which  suit  barred  by  statute  of  limitations,  358 

Title  in  the  defendant,  plea  of,  385 

Usury,  plea  of,  373 
PRAYER  OF  BILL  FOR  PROCESS— 

Form   of — No.   44,   881 

Frame  of  in  the  Virginias,   106 

Is  not  essential  to  the  bill,  106 

Requirements  of,  106 
PRAYER  OF  BILL  FOR  RELIEF— 

Either  general  or  special,  105 

Form  of,  for  an  injunction  only — No.  42,  881 

Form  of  for  production  of  deeds,  papers,  etc. — No.  43,  881 

Form  of,  waiving  oath,  for  an  injunction  against  judgment,  declara- 
tion of  trust  and  of  conveyance — No.  41,  881 

Forms  of,   general  forms — Nos.   39,   40,   881 

Is   indispensable,   105 

May  be  in  the  alternative,  when,  105 

May  contain  for  discovery,   105 

Must  be  special,  when,  105 

Usual  to  insert  general  or  special  in  bill,  105 
PREMISES,  THE— 

Form  of  the  stating  part  of  the  bill,  876 

Importance  of,  in  the  bill,    100 

Or  stating  part  of  the  bill,  100,  108,  109 

What  stating  part  of  the  bill  should  contain,  100,  108 

What  stating  part  of  the  bill  should  not  contain,  109 
PRINCIPAL  AND  AGENT— 

Agent  cannot  file  bill  in  his  own  name,  when,  42a 

Agent  proper  party  to  suit,  when,  42o 

Defendant'.-!  attorney  not  proper  party,  when,  42n. 

Principal  should  not  join  agent  in  suit,  when,  42a 
PRINCIPAL  AND  SURETY— 

Decree  in  matter  of,  614 

Decree  in  matter  of,  provisions  of,  614 

Joinder  of  as  defendants,  86 

Form  of  bill  by  ward  against  guardian  and  his  surety,  942 

Form  of  bill  by  surety  to  be  subrogated  to  rights  of  creditor,  977 

Release  of  surety,  plea  of,  386 
PRIORITIES— 

Appointment  of  receiver,  effect  on,  760 

Attachment,  order  of,  809 

Assets  of   decedent,   administration   of,   .59!) 

Fraudulent  conveyances,  in  the  matter  of,  600 
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PRIORITIES  —  Continued. 

Judgment  lieus,  enforcement  of,  598 

Partnership,  distribution  of  assets  of,  613 

Principal  and  surety,  liability  to  payment  of  debt,  614 
PROCESS  COMMENCING  SUIT— 

Acceptance  of  service  of,   16 

Alias,  when  may  be  issued,  32 

Alias,  continuance  of  original,   32 

Amended  bill,   when,  may  issue  and  returnable  as  to,   13 

Amendment  of  after  plea  in  abatement,   28 

Amendment  or   alteration   of,   26 

Amendment  of  the  return  of,  31 

Amendment  of  the  return  of,  when  permitted,   31 

Amendment  of,  when  may  be  made,  20 

Amendment  of,  when  may  not  be  made,  26 

As  to  misnomer  in,  28 

As  to  defects  in,  how  reached,  29 

Case,   when  may  be  heard  after  execution  of,   35 

Court  always  open  to  issue,   11 

Decree,  recitals  in  with  reference  to,  effect  of,  34 

Decree,  recitals  in  v/ith  reference  to,  34 

Defects  in  or  execution  of,  how  maj-  be  taken  advantage  of,  30 

Defects  in  or  return  of  not  wai-\-ed  by  appearance,  when,  29 

Defects  in  or  return  of  raised  by  plea  in  abatement,  when,  29 

Defects  in  return  of  service  of,  how  reached,  29 

Distinction  between  void   and  voidable,   27 

Does  not  issue  on   order  of  court,   11 

Effect  of  acceptance  of  service  of,  16 

Family,  meaning  of  as  to  service  of,   14 

Forms — 

order  of  publication  in  West  Virginia — Xo.  52.  886 
order  publishing  process  as  to  corporation  —  No.  .57.  890 
summons  commencing  a  suit  in  Virginia — No.  48,  S8.'> 
summons  commencing  a  suit  in  West  Virginia — No.  49.  885 

In  Virginia,  must  be  served  by  oiRcer,  when,  13 

In  Virginia,  on  corporation  service  must  be  made  ten  days  before  re- 
turn day,  15 

In  Virginia,  service  on  corporation  when  it  has  ceased  to  exist,  15 

In  West  Viiginia,  may  be  served  by  officer  or  any  credible  person.  13 

May  be  served  on  return  day,  13 

May  issue  on  return   day,  when,  13 

Meaning  of  the  words  "void"  and  "voidable,''  27 

Must  be  returnable  to  a  lawful  return  day,   13 

Must  be  served  in  bailiwick  of  officer,  13 

Must  issue  before  return  day,  when,   13 

Objections  to  on  appearance  for  defects  in  or  return  of,  20 

Officer  to  whom  directed,  when  railroad,  canal,  turnpike,  telegraph  or 
insurance  company  defendant,  12 

Order   of   publication,   affidavit   must  precede,   1!) 

Order  of  publication  as  to  members  of  partnership  flrrn,  17 

Order  of  publication  as  to  a  corporation  in  West  Virginia,   18 

Order  of   publication  as  to   a  corporation  in  Virginia,   IS 

Order  of  publication,  could  not  be  entered  during  Civil  War,  when,  17 

Order  of  publication,  how  posted  and  published.  24 

Order  of  publication  in  attachment  suit,  when  not  necessary,    17 

Order  of  publication,  posting  of,  17 

Order  of  publication,   summons   must  precede,    19 

Order  of  publication,   what  must  state,  24 

Order  of  publication,  where  entered.   17 

Order  of  publication,  when   sufficiently  executed  in  West  Virginia,   17 
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PKOCESS  COMMENCING  SVIT  —  Continued. 

Older  of  publication,   when  suiSciently  executed  in  Virginia,   17 
Personal  decree,  tan  be  none  on  order  of  publication,  when,  20 
Personal  service  on  non-resident  defendant,  when,   21 
Personal   service   on   non-iesident   defendant,   effect  of,   21 
Process,   territorial  jurisdiction  of  court  issuing,   11 
Return  of,  effect  of,   13 

Return  of  service  of,  what  must  show  when  corporation  defendant,   lo 
Return  of  service  of,  what  must  show,   14 
Returnable  as  court  shall  direct,  refers  to  mesne,  when,   13 
Returnable  when,   13 

Returnable,   may  be  a.s  court  shall  direct,   13 
Service  of,  by  order  of  publication  on  natural  person,  17 
Service  of,  by  order  of  publication  on  unknown  parties,   17 
Service  of,  cannot  be  made  on   Sunday,  when,   1.5 
Service  of,  cannot  be  made  on  person  of  unsound  mind,  15 
Service  cannot  be  made  on  plaintiff's  attorney.   I'l 
Service  of,  date  as  to,  2.5 
Serx'iee  of,  effect  of  return  of,  25 

Service  of,  in  Virginia  wlien  niimber  of  defendants  e.vceeds  thirty,   17 
Service  of,  must  be  within  court's  jurisdiction,   11 

Service    of,    not    necessary    in    the    Virginias    on    persons    under    disa- 
bility,  14a 
Service  of,  object  of,  13 

Service  of,  on  corporation,  cannot  be  made  outside  of  state,  15 
Service  of,  on  natural  person,  how  made.   14 
Service  of,  on  member  of  defendant's  family,   14 
Service  of,  parol  evidence  to  explain.  25 
Service  of,  upon  a  corporation,  how  made.  15 

Service   of,   upon  corporation  that   has   not   complied  with   certain  re- 
quirements of  statute,  22 
Service  of,  upon  unincorporated  common  carrier,  23 
Service  of,  where  made,  when  two  or  more  defendants.  12 
Service  of,  Avhere  made  when  corporation  defendant,   12 
Service  of,  upon  persons  under  disability,  14« 
Sheriff's  return   upon  process — 

as  to  a  natural  person,  where  service  is  made  by  posting  a  copy 

at  the  front  door  of  his  usual  place  of  abode — No,  60,  891 
where   an   attachment  has  been  levied — No.   71.   891 
where    service   is    made   upon    a,  member   of    defendant's    family — 

No.   59,   891 
where  the  defendant  is  served  in  person — No.  58,  891 
where  service  is  made  on  a  corporation  on  its  attorney  —  61,  891 
where  service  is  ruade  upon  a  corporation  upon  its  president — No. 

62.   891 
where   service  is   made   upon   a   corporation  where   service   cannot 
be  had  rrpon  its  president  or  other  chief  officer — No.  63,  891 
where   service    is   upon    a   corporation   that  has   failed    to   comply 

with  the  West  Virginia  statute — No.  64,  891 

where   service   is   made   upon   a   corporation   in   West   Virginia   by 

delivering    a    copy    of    the    summons    to    a    depot    or    station 

agent — No.   65,   891 

where   service   is   made   in   West   Virginia   upon   a   corporation   by 

delivering  a  copy  of  the  summons  to  a  director — No.  66,  891 

where  service  is  made  in  West  Virginia  rrpon  a  forei.gn  insrrrance 

company — No.   67,  891 
where   service  is  made  in  West  Virginia   upon  an   unincorporated 

common    carrier — No.    68,    891 
where    service    is    made    upon    a    corporation    in    Virginia — No. 
69,   891 
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PROCESS  COMMENCING  SUIT  —  Continued. 
Sheriff's  return  upon  process  — 

where  service  is  made  upon  a  garnishee  in  an  attachment  suit  in 

West  Virginia — No.  70,  891 
Suit   commenced   by   summons,    11 
Suit,  when  a,  is  pending,  11,  731 
Summons,  issuance  of,  how  directed,   11 

Time   given   defendant   for   appearance   after   execution   of,   35 
Time  given  for  appearance  of  non-resident  after  execution  of,  35 
To  whom  directed  when  suit  brought  to  recover  land,  Ti 
"Usual  place  of  abode,"'  meaning  of  as  to  service  of,  14 
Void   and  voidable,    ZT' 

Voidable,   will   support  judgment  when,   27 
Waiver  of,  33 
Waiver  of  service  of,  33 
What  is  alias,  32 
What  is  pluries,  32 
What  is  waiver   of,   33 

When  and  in  what  instance  void  or  voidable,   27 
When  may.  be  quashed,  29 

When  valid,  though  not  directed  to  any  officer,   12 
Who  may  accept  service  of,   10 
PUBLICATION— 

Affidavit  as  to  posting  order  of  in  West  Virginia,  form  of.  888 
Affid.ivit   for   against   corporation   for   failure   to   comply   with   certain 

lequiremenls  of  statute  in  West  Virginia,   1280 
Affidavit   must   precede    order   of,    19 
Affidavit    of    non-residence    for    the    purpose    of    an    order    of,    form 

of,  1093a 
Bill  cannot  be  talcen  for  confessed  on  order  of,  20 
Certificate  appended  to  order  of,  form  of,  887 
Certificate  of  publishing  and  posting  in,  Virginia,  form  of,  889 
Corporation,  service  of  process  on  by  order  of,   18 
Form  of  order  of  in   West  Virginia,  886 
Form  of  order  of  in  Virginia  as  to  natural  person,  890 
Form   of  order   of   as   to   corporation   in   Virginia — No.   57,   890 
Order  of  as  to  unknown  parties,  17 
Order  of  during  late  civil  war,  17 
Order  of,  how  posted  and  published,  24 
Order  on  not  necessary  in  attachment  suits,  when,   17 
Order  of,   when  sufficient!}'  executed,   17 

Order  of  when  corporation  has  not  complied  with  statute,  22 
Order  of  where  number  of  defendants  exceeds  thirty,  17 
Order  of,  where  entered,  17 
Original  summons  must  precede  order  of,   19 
Recital  in  decree  of  due  execution  of  order  of,  34 
Personal  decree  cannot  be  rendered  on  order  of,  20 
Service  of  process  by  order  of  on  natural  person,   17 
Unincorporated  common  carrier,  service  of  process  on  by  order  of,  23 
When  order  of  may  be  directed.   17 

R 

REAL  ESTATE— 

Attachment   may  be   levied   upon,   776 

County  where  suit  brought  to  recover  or  subject  to  a  debt,  1,  4 
Decree  of  sale  of  must  give  day  of  redemption  of,  598 
Forms  of — 

hill  by  guardian  to  lease  infant's,  941a 

bill   for   partition   of,    967 
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REAL  ESTATE  —  Continued. 
Forms  — 

bills  to  recover  for  deficiency  in,  893,  894 

bill  to  establisii  boundaries  to,  900 

bill  to  cancel  tax  deed  as  cloud  upon,  901 

bill  to  cancel  deed  of  apparent  title  creating  cloud  upon,  902 

bill  to  cancel  contract  of  sale  as  creating  cloud  upon,  90:'. 

bills  to  sell  infants',  940,  941 

bill  of  injunction  against   laying  of  gas  pipe  upon,  946 

creditors'  bill  to  enforce  judgment  lien  against,  915 

creditors'  bill  by  personal  representative  to  subject  to  payment  of 

debts,  916 
order  appointing  receiver  to  rent,   1235 

order  appointing  commissioners  to  make  partition  of,   1231 
order  authorizing  mortgage  on  infant's  by  his  guardian,   1229 
order    confirming   report   of   sole    of    infant's,    1208 
order    confirming   report    of    commissioners    making    partition    of, 

1232 
order    confirming    commissioner's    report,    and    appointing    special 

commissioner   to  make  sale  of,   1233 
order    confirming    commissioner's    report    and    directing    sale    of 

infant's,  1206 
order    directing   sale   of   infant's    on   guardian's   petition,    1207 
order  for  specific  performance  of  sale  of,  1239 
order   for  partition   and  dower,   and   appointing  commissioners   to 

assign   dower   and   make   partition   of,    1265 
order   for   sale   of   in   attachment   where   defendant  lias    appeared, 

1158 
order  for  sale  of  upon  attachment  and  order  of  publication,  1157 
order  for  an  account  for  rents  and  profits  under  bill  for  equity  of 

redemption   of,    1204 
order    of    reference    on   guardian's    bill    to    sell    infant's,    1205 
order    of   sale    against    decedent's.    1238 
petition  by  guardian  to  sell  infant's,  995a 
petition  by  guardian  to  lease  infant's,  996 
petition  by  guardian  to  incumber   infant's,  997 
petition  by  guardian  to  remove  proceeds  of  sale  of  infant  out  of 

the  State,   1002 
report  of  commissioners  appointed  to  make  partition  of,  1120 
report  of  commissioners  appointed  to  make  partition  of  that  lands 

are  not  susceptible  of  partition,  1123 
report  of  commissioners  making  partition  of,  1133 
Judicial  sale  of,  671 
Mortgage,  who  may  redeem  from,  71 

Of  decedent,  how  may  be  subjected  to  payment  of  debts,   59 
Of  decedent,  when  may  be   subjected  to  payment  of  debts,  62 
Of   infant   or   irfsane   person,   may  be   sold   by   guardian   or   committee 

235,    819 
Parties  to  suit  to  remove  cloud  upon  title  to,  48 
Partition  of,  parties  to  suit  for,  74 
Receiver   of   not   appointed   in   vacation,    when,    737 
Specific  performance  of  contract  concerning,  parties  to  suit  for,  76 

RECEIVERS— 

Accounts  of  must  be  passed  before  discharge,  761 
Advice  of  the  court  as  to  his  duties,  when  receiver  may  ask,  758 
Affida'i'its,  use  of  upon  the  hearing  of  the  application  for  the  appoint- 
ment of,  747 
Application  for  appointment  of  after  filing  of  answer  to  the  bill,  747 
Application  for  appointment  of,  how  made,  742 
Appljeation  for  appointment  of,  against  whom  made,  739 
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RECEIVERS  —  Continued. 

■  Application   for   the  appointment   of,  hearing   of,   747 

Appointed  on  behalf  of  all  parties,  736 

Appointment  of,  by  what  court  made,  729 

Appointment  of  receiver,  effect  of  upon  liens  and    property  rights,  700 

Appointment    of    receiver    vi'hile    cause    i.s    pending    in    the    court    ol 
appeals,  733 

Appointment  of,  rests  in  the  sound  discretion  of  the  court,  734 

Appointment  of,  what  plaintiff  must  show  to  obtain,   734 

Appointment  of,  who  may  apply  for,  738 

Benefit,  if  none  will  result  to  the  party,  will  not  be  appointed,  735 

Bill    for    appointment   of,   requisite    allegations   of,    745,    746 

Bond  to  be  given  by,  751 

Bond   must   be   given   by   before   receiver   can   sue,    when,    751 

Compensation  of  receiver,  759 

Compensation  of  receiver,  character  of,  759 

Considerations  entering  into  the  question  of  appointment  of,  743 

Contract  cannot  be  made  by  a  receiver  when,  754 

Contract,  right  of  to  enforce,  755 

Counsel,   right   of   to   employ,    755 

Deed,  right  of  to  make  for  property  sold,  755 

Definition  of   receiver,    730 

Different  kinds  of,  729 

Discharge  because  of  irregularity  of  appointment,  761 

Discharge   of,   how  may  be   applied   for,    761 

Discretion  of,  instances  of  the  right  to  exercise,  756 

Discharge  of  receiver,   761 

Discharge  of  receiver,  at  what  stage  of  the  eiuise  may  be  made,  761 

Discharge  of  receiver  by  operation  of  law,  761 

Discretion  of  receiver  touching  his  receivership,  756 

Duties  of  a  receiver,   757 

Foreign  receiver,  what  may  not  do,  754 

Forms — 

bill   for  appointment  of  in  partneiship  matters,   895 
bill  for  removal  of  trustee  and  appointment  of,  978 
caption  of  bill  where  plaintiff'  sues  as  special — No.   11,  874 
introduction  of  bill  where  plaintiff  sues   as   special — No.   28,   875 
notice  of  application  for  appointment  of — general  form.  1102 
notice    of    application    for    appointment    of    in    suit    to    foreclose 

niortgage,   1103 
notice  of  application  for  appointment  of  in  partnership  suit.  1104 
order  appointing   receiver  to  rent   real   estate,    1235 
order  appointing  receiver  in  vacation — general  form.   1236 
order   dissolving   injunction   and    discharging   receiver,    1221 
order    filing    cross-bill    and    appointing    receiver    as    prayed    for 
therein,  1234 

General  piinciples  applying  to  the  appointment  of  receivers,  734 

Implied   powers    of    a    receiver,    755 

Insurance  on  property,  right  of  to  take  out,  755 

Inventory   of   property,   duty   of   receiver   to   make.    757 

In  what  cases  a  receiver  will  be  appointed.  731,  732 

Leave, of    court    necessary    to    sue    when.    749 

T^eave  of  court  not  necessary,  when,   750 

Mone.y,  right  to  colled,   755 

Notice  of  application  for  appointment  of,  740 

Notice  of  application  for  appointment  of,  must  be  given,  when.   740 

Notice  of  application  for  appointment  of,  upon  whom  served,  741 

Notice  of  application  for  appointment  of.  how  served.  741 

Obedience  to  the  orders  of  court,  must  render  due,  757 

Object  of  the  appointment  of,  730  ^ 
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RECEIVERS  —  Continued. 

Older  appointing  a  receiver,  the  vacating  of,   744 

Order  appointing  may  award  injunction,  when,  748 

Order  or  decree  appointing,   748 

Order  or  decree  appointing,  what  to  be  inserted  in,   748 

Party  to  the  cause  not  ordinarily  appointed,   743 

Possession    of    property,    duty   of    receiver    to    take,    when,    757 

Powers  not  possessed   by,   754 

Property  over  which  receiver  may  be  appointed,  752 

Property  held  by  receiver  must  be  kept  from  his  own  accounts,  757 

Purchases  cannot  be  made  by  a  receiver  when,  754 

Real  estate  and  rents  thereof,  appointment  of  iu  vacation  as  to,  737 

Rents    of    real    estate,    receiver    entitled    to,    when,    753 

Right    to    sue    for    recovery    of    property,    when,    753 

Right  to  sue  for  recovery  of  property  in  name  of  receiver,  when,   753 

Rights   and   powers   of,    753 

Skill  and  personal  supervision  on  the  part  of  the  receiver  required,  757 

Suits    by   and   against,    749 

Vacation,  appointment  of  in,  737 

When  cause  is  pending   so   as  to   appoint  a   iccoiver,   731 

When  court  will  not  appoint,  734,  735,  730 

Who  should  be  appointed  a  receiver,  743 

Will  only  be  appointed  in  a  pending  cause,   731 
RECITAI.— 

Decree   in,    form   of   on   issue   out   of   chancery   entered   on   verdict   of 
jury,  1278 

Decree  in,  general  form  of,  1200,  1261 

Forms   of  decrees   containing  recitals,   113S,    1145 

Hearing,  of  maturing,  cause  for,  575 

In  decree,   should  show  what  cause  was  heard  on,  575,  570 

Of   fact   found   in   decree,    575 

Of  decree   of  dissolution   of  partnership   and   confirming   report  made, 
1263 

Order   in,   general   form   of,    125!j 

Order  of  publication,  due  execution  of.  575 

Process,   due  execution  of  in  decree,   34 
REFERENCE — See  Okder  of  Reference. 

REFORMATION— 

Bill    for,    allegations    of,    115  i 

Decree,   requirements  in,   501 

Form  of  bill  to  have  instrument  in  the  form  of  a  deed  declared  to  be  a 
mortgage,    917 

Form  of  order  declaring  deed  to  be  a  mortgage,  1228 

Parties  to   suits   for,   .50 
REHEARING — 

Decree  on  petition  for  under  statute  after  decree,  245 

Defenses  to  petition  for,   232 

Filed,  what  petition   for  must  show  to  be,  22S 

Form    of   petition    for,    1005 

Form    of    petition    for    by    non-resident    after    entry    of    decree    upon 
order  of  publication,  1007 

Form  of  petition  for  where  petitioner  was  proceeded  against  as  an  un- 
known party,  1008 

Inteilocutory  decree,  what  is,  230,  566 

Petition   for,   22S 

Petition  for,  in  what  cases  Avill  lie.  228 

Petition  for  under  statute  after  entry  of  decree,  241 

Petition  for  under  statute  after  decree,  when  may  be  filed,  242 

Petition  for  under  statute  after  decree,  requisites  of,  143 
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REHEARING  —  Continued. 

Requisites    of    petition    for,    229 

Parties    to    petition    for,    231 

Procedure  on  petition  for,  233 

Procedure  on  petition  for  under  statute  after  decree,  244 
REINSTATEMENT— 

Application  for  of  injunction,  how  made,  716 

Cause,  discontinued  at  rules,  253 

Of  injunction,   716 
RELEASE— 

Consideration  for  must  exist,  when,  380 

Plea  of   as   bar   to   bill,   380 

Plea  of,  form  of,   1020 
RENTS- 

Equity    of   redemption,    form   of   decree    for   an  account   of   upon   bill 
for.  1204 

Real  estate,  can  be  no  sale  of  if  debt  can  be  paid  out  of.  when,  5!I7 

Receiver   to   rent   real   estate,   order   appointing,   form   of,    1235 

Reference  to  ascertain,  when  should  be,  597,  600,  630 

Sequestration   of,   when   receivei'   appointed   for,   732 
REPLICATION,  THE— 

Affidavit,  when  should  accompany,  452 

Answer,  advisable  to  make  replication  to,  450 

Answer,  replication  to,  effect  of,  455 

Answer,  replication  to,  admits  its  sufficiency,  455 

Answer,  when  not  necessary  to  file  replication  to,  458 

Definition  and  purpose  of,  450 

Different   kinds    of    replications.    451 

Filed,  time  within  which  replication  may  be,  457 

Forms — 

special   of   defendant  to   answer   of   co-defendant.    1078 

special  to  plaintiff  to  answer  in  the  nature  of  a  cross-bill,  1077 

the  general  replication,   1076 

General,   cases   wherein   should   be  filed.   4.":2 

Issue,  what  matters  put  in.  by  general  replication.  452 

New  matter  set  up  in  plea  or  answer,  may  be  avoided,  how.  454 

Omission  of  replication  to  an   answer,   effect   of,   456 

Special,    how   to    determine   when   to    file.    453 

Special,  in  what  cases  should  be  filed,  453 

Special,  not  now  in  use,   when.  451 

Special   replication   filed   when   general    should   be.   effect  of.   456 

Special  reply  in  writing  should  be  filed  to  answer,  when.  456 

Withdrawal  of    replication,  459 

REPORTS— 

Alternative  statements  in  of  commissioners.  652 

Attachment,  of  sale  under,   1127 

Cause,    when   may   be   henrd    on    commissioner's.    643 

Confirmation  of  commissioner's.  644 

Confirmation  of   sale  by  sperial   commissioner,   6S1 

Dower,  of  commissioners  to  assign,  form  of,   1110 

Effect  of  not  excepting  to  of  commissioners.  R47 

Exceptions  to  answer,  of  commissioner  on,  form  nf,  1125 

Exceptions    to    of    commissioner,    646 

Exceptions  to  of  commissioners,  when  may  be  filed,  64S 

Exceptions  to  of  commissioners,  who  may  file.  649 

Exception  to  of  .sales  of  speciil   commissioners,  i;S0 

Form  of — 

exceptions  to   of   a   coTiiniissioner   in   chancery.    1130 
exceptions   to   of  special   commissioner's   sale.    1131 
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KEPORTS  —  Continued. 
Forms  — 

exceptions  to  of  commissioners  assigning  dower,   1132 

exceptions  to  of  commissioners  making  partition,  1133 

order  confirming  of  commissioners  assigning  dowei-,   1196 

order  overruling  exceptions  to  commissioner's,  1198 

order  confirming  of   commissioner  and   directing  sale  of   infant's 

lands,  1206 
order  confirming  of  sale  of  infant's  lands,  1208 
order   overruling  exceptions   to  of  commissioner's   sale   of  infant's 

lands,  1210 
order    confirming   of    commissioner    appointed   to    make   partition, 

1232 
order  confirming,  in  creditors'  suit,  1233 
Infant's  land,  of  commissioner  as  to  whether  minor's  interest  will  be 

promoted,  form  of,  1121 
Objections   to  commissioner's,  how  made,   64.5 
Of   commissioner   in   chancery,   form   of,    1117 
Of  commissioner  in  chancery  and  its  return,  640,  642 
Of    commissioners    appointed    to    make    partition    where    partition    is 

made,  1120 
Of  sale  of  infant's  lands  by  special  commissioner,  1122 
Of   sale   by   special   commissioners^    679 
Of  .sale  by  special  commissioner,  form  of,  1118 
Partition   among  heirs   and   dower   of   widow,    of   commissioners,   form 

of,   1124 
Partition,  of  commissioners  that  land  is  not  susceptible  of,  form  of,  1123 
Re-committedj  when  will  be,  653,  6.54 

Surcharging   and   falsifying   fettlement   of   accounts,    of   commissioner, 
form  of,   1126 

RESCISSION— 

Bill  brought  for,  allegation  of,   11.5 

Decree  in  the  mutter  of.  591 

Forms — 

bill    for    of   an   instrument   on   the   ground   of   fraud,    904 

bill  for  of  contract  because  act  is  ultra  vires,  914 

bill  for  of  contract  of  sale  as  creating  cloud  upon  title,  903 

bill  for  of  deed  carrying  apparent  title  as  creating  a  cloud  upon 

the  title  of  the  plaintiff,  902 
bill  for  of  instrument  on  ground  of  undue  influence,   905 
bill  for  of  instrument  on  ground  of  mental  incapacity,  906 
bill  for  of  instrument  because  of  infancy,  907 
bill    for    of   instrument   because    of    fiduciary    relationship    of   tTie 

parties,   908 
bill  for  of  instrument  because  of  drunkenness.  909 
bill  for  of  tax  deed  as  creating  cloud  upon  title,  901 
order  setting  aside  conveyance  because  of  fraud,   1201 

Joinder   of   parties   in   suit   for,    85 

Parties  to  suit  for,  49 

RETURN— 

Amendment  of,   31 

Date  of.  presumplion  as  to,  25 

Defects  in,  how  reached,  29 

Of  sheriff  upon  process,  forms  of,  891 

by  posting  a   copy  of  summons  at  front   door  of  usual  place   of 
abode— No.  60,  891 

on  natural  person  on  member  of  defendant's  family — No.   59,  891 

upon  attachment  levied  upon  property — No,  71,  891 

upon  corporation   in   Virginia — No.   69,   891 
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RETURN  —  Vontinued. 

Of  sheriff  upon   process,   forms  of  — 

upon  corporation  by  delivering  summons  to  defendant's  attorney — 
No.   61,    891 

upon   corporation   by    delivering   copy   to    defendant's    president — 
No.  62,  891 

upon  corporation  by  delivering  copy  to  its  trea.surer,  secretary  or 
cashier — No.  63,  891 

upon   corporation   which  has   failed  to   comply   with   statute — No. 
64,  891 

upon    corporation    by    delivering    summons    to    depot    or    station 
agent — No.  65.  891 

upon  corporation  by  delivering  copy  to  director — No.  66,  891 

where  defendant  is  served  in  person — No.  58,  891 

upon  foreig-n  insurance  company — No.  67,  891 

upon  garnishee  in  attachment — No.   70,   891 

upon  unincorporated  common  carrier — No.  68,  891 
Upon  summons  or  process,  conclusive,  when,  25 
REVIEW— 

Allegations,   essential   of  bill   of,   218 

Bill  of  defined,  208 

Bill   in   the   nature   of  a   bill  of,   224 

Bill  of  will  lie,  when — decree  must  be  final,  209 

Bill  of,  where  filed,  210 

Bills  of,  208-225 

Cases,  class  of  reached  by.   210 

Court,   leave   of   as   filing  bill   of,    214 

Decree,  performance  of  before  filing  bill  of,  221 

Decrees  subject  to  on  appeal,  567,  5686 

Defense  to  bill   for   error  of  law,  222 

Defense  to  bill   of  for  newly  discovered   evidence,   223 

Error  apparent  on  face  of  decree  on  bill  of,  what  is,  211 

Form  of — 

bill    of    for    error    of    law,    99.3 

bill  of  for  newly  discovered  evidence,  994 

order  for  leave  to  file  bill  of,  1257 

petition  for  bill  of  for  errors  of  law,  1009 

petition  of  for  newly  discovered  evidence,  1010 
Illustrative  instances  of  the  use  of  a  bill  of,  219 
Illustrative  instances  of  the  disalloAvanee  of  a  bill,  220 
Leave  to   rile  bill  of,  how  obtained,   215 

Newly  discovered  evidence,  w  .at  suflicicnt  to  maintain  bill  of,  212 
Parties  defendant  to  bill  of,  217 
Supplemental  bill  in  the  nature  of  a  bill  of,  225 
Time  within  which   bill  of  may  be  filed,  213 
Who  may  file  bill  of,  21 6 
REVIVOR— 

Abatement  of  suit  and  its  efTeet.   181 
Bill  in  the  nature  of  a.  bill   of,   187 
Bill  of,  essential  averments  of,  185 
Bills  of  and  supplement,  188 
Bills  of,  181-190 
Defenses  to  bill  of,   ISO 

Form  of  bill  of  by  the  original  complainant,  against  the  executor  of  the 
original  defendant,  who  had  answered  the  original  bill  before 
his  death,  991 
Motion,   by.    190 

Name,  in  v.hose  Fuit  should  be  revived,  183 
Revived,  how  suit  mny  be — bill  of.   184 
Revived,  suit  should  be  by  whom,  1S3 
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REVIVOR  —  Continued. 

Suit  abates  when,  so  as  to  make  necessary,  182 

Scire  facias,  by,  189 
RULE— 

Election  between  law  and  equity  made  on,  289 

Form  of  order  overruling  demurrer  to  bill  and  giving  rule  to  answer, 
1184a 

Judicial  sale,  purchaser  at  required  to  comply  with  terms  of  by,  69,0 

To  answer,  314 

To  plead,  258 
KULES,   PROCEDURE  AT— 

Abatement  of   suit   at  rules,   when,   261 

Bill,  when  must  be  filed  at  rules,  256 

Cause  discontinued  at,  court  may  reinstate,  when,  253 

Defendant,  eifect  of  failure  of,  to  appear  and  plead  at  rules,  258 

Defendant,  time  in  which  must  appear  at  rules,  257 

Defendants,  when  cause  may  be  set  for  hearing  as  to  part  of,  260 

Hearing,  cause  must  be  set  for  at  rules,  when,  259 

Maturing  cause  at  rules,  observations  as  to  necessity  of,  262 

Mistake   in,   when   and   how   corrected,   253 

Pleadings,  what  may  be  filed  at  rulea,  254 

Pleadings,  when  may  be  filed,  251 

Rule   days,   what   are,    251 

Rule  days,  when  and  where  held,  251 

Rule   docket,   what   it  is  and   where  kept,   252 

Record  of  the  proceedings  at  rules,  253 

Time  allov/ed  partie.s   in  which  to  plead,  255 

What   may   be   done  at  rules,   254 

S 
SALES— 

Abatement  of  purchase  money  of  sale  of  land,  parties  to  suit  for,  41 

Adjournment   of  judicial,    673 

Bill  or  petition  in  proceeding  to  sell  land  of  persons  under  disability, 
averments  of,  818 

Bond  for  application  of  proceeds  of  sale  of  land  of  persons  under  dis- 
ability, 828 

Caveat  emptor^  rule  of  applies  to  judicial,  687 

Commissioner  to  sell  cannot  bid  or  become  purchaser  at,  674 

Conduct  of  judicial   sale  of   land,   672 

Confirmation  of  judicial,  681 

County  where   suit   brought   to   subject   land    to,   4 

Creditors'  bills  to  subject  land  to,  allegations  of,  117 

Decedent,    sale   of   land    of,    decree   for,    599 

Decree  in  attachment  involving  sale  of  land,  590 

Decree  in  creditors'  suit  involving  sale  of  land.  596-600 

Decree  1o  sell  estate  of  persons  under  disability,  826 

Deed  of  trust,  sale  of  land  under,  parties  to  suit  regarding,  60 

Dower,  can  be  no,  subject  to  of  widow,  599 

Effect  of  upon  status  of  estate  of  persons  under  disability,  829 

Enforcement  of  bids  made  at  commissioner's,   677 

Estate   of   decedent,   sale   of   land   of,   parties   to   suit    for,    62 

Exceptions  to  report  of  judicial,  680 

Forms  —  < 

answer  of  infant  and  guardian  ad  litem  to  bill  or  petition  for  sale 

of   land    of   infant,    1064 
bill   by   committee   of  insane   person   to   sell   estate   of   such   per- 
son. 960 
bill  by  guardian  to  sell  lands  of  infant  in  Viro-inia.  940 
bill  by  guardian  to  sell  lands  of  infant  in  West  Virginia,  941 
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SALES  —  Continued. 
Forms  — 

bill,  by  committee  of  lunatic  to  sell  lands  of  latter  setting  out 

specific  bids,  1252 
church  trustees,  petition  by  for  sale  of  church  property,   1003 
creditors'  bill,  for  sale  of  land  to  satisfy  lien,  915 
decree'  authorizing  sale  of  church  property,  1184 
decree  confirming  commissioner's  report  of  sale  of  infant's  land, 

1206 
decree   confirming  sale  of  infant's   land   and   directing  investment 

of  proceeds  thereof,  1208 
decree  confirming  sale  under  attachment,  form  of,   1161 
decree  enforcing  vendor's  lien  by  sale  of  land,  1226 
decree  for  foreclosure  of  mortgage  by  sale  of  premises,  1203 
decree  for   sale  of  personal  property  upon  attachment  and   order 

of  publication,   1156 
decree    for    sale    of    real    estate    upon    attachment    and    order    ol 

publication,   1157 
decree  for   sale  of  real  estate  upon   attachment   upon   defendant's 

appearance,  1158 
decree  for  sale   of  personal  estate  upon  attachment  after  defend- 
ant's appearance,  1159 
decree  for  sale  of  perishable  property  upon  attachment.  1160 
decree   for   sale   of   property   involving   relation   of   principal    and 

surety,  1.237 
decree  for  sale  of  lands  of  decedent,  1238 

decree   overruling  exceptions  to   commissioner's   report   of   sale   of 
infant's  lands  and  requiring  purchaser  to  comply  with  terms 
of,    1210 
decree    referring    cause    on   guardian's    bill    to    sell    estate    of    in- 
fant, 1205 
decree  upon  petition  of  guardian  to  sell  estate  of  infant  and  au- 

thorizin'j  sale  thereof,   1207 
mechanics'  lien,  bill  to  sell  land  to  satisfy,  965 
order  entering  rule  against  purchaser  at  judicial  sale  for  failure 

to  comply  with  purchase,  1209 
petition  of  guardian  for  sale  of  infant's  lands,  995a 
vendor's   lien,  bill  to  sell  land  to   discharge,   966 
Guardian  ad  litem  in  suit  to  sell  lands  of  persons  under  disability,  820 
Inadequacy  of  price  as  ground  for  setting  aside  judicial.  682.  684 
Investment  of  proceeds  of  sale  of  land  of  persons  under  disability.  827 
Judgment  liens,  sale  of  land  to  satisfy,  decree  in  reference  to,  596-598 
Judicial  sale,  decree  should  prescribe  terms  of,  671 
Land,   effect   of  special   commissioner's   failure  to  give  bond   on   sale 

of,    670 
Liens,  sale  of  land  to  discharge,  parties  to  suit  for,  70 
Liens,  sale  of  land  to  satisfy,  decree  for,  608,  609 
Liens,  sale  of  land  to  satisfy,  allegations  of  bill  for,  124 
Mortgages,  sale  of  land  to  satisfy,  parties  to  suits  for,  71,  72 
Notice  of  judicial  must  be  given,  671o 
Of  property  belonging  to  persons  under  disability.  812 
Of  property  of  persons  under  disability,  who  may  make,  816 
Of   property   of    persons    under   disability,    necessary    parties   to    suits 

for,  817 
Order  of,  of  church  property,  250c 

Petition  for  of  property  of  persons  under  disability,  235,  818 
Petition  for  of  church  property.  250o 
Possession,  right  of,  of  purchaser  at  judicial,  689 
Principal  and  surety,  sale  of  land  of.  decree  for.  614 
Proceedings  on  petition  for  of  church  property,  2506 
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SALES  —  Continued. 

Purchaser,  how  compelled  to  pay  purchase  money,  690 
Purchaser,  interest  of  at  judicial,  678 
Receipt  of  bids  at  judicial,  675 

Reference  to  commissioner,  before  sale  of  land  must  be,  when,  62C,  63(j 
Report  of  judicial,  679 
Rescinding  of  judicial,   688 

Reversal  of  decree  of,  effect  of  upon  title  of  purchaser,  685,  686 
Summary  proceeding  by  petition  to  sell  lands  of  persons  under  dis- 
ability, 825 
What  property  of  persons  under  disability  may  be  sold,  819 

SCIRE   FACIAS— 

Revival  of  suit  by,  18 

SCANDAI^- 

Answer  must  not  be  scandalous,  416 

Bill  must  not  contain  scandalous  matter,  110 

Objections  on  ground  of,  how  raised,'  111 

What  matter  is  scandalous,  110 
SECURITY  FOR  COSTS— 

Affidavit  to  relieve  from  giving  hy  poor  person,  form  of,  1095 

Dismissal  of  bill  for  plaintiff's  failure  to  give,  form  of  order,  1256 

Failure  to  give,  dismissal  of  suit  for,  when,  873 

How  given,  873 

Order  suggesting  non-residence  of  plaintiff  and  demanding,  form  ot, 
1185 

When  may  be  required,  873 

SEQUESTRATION— 

Receiver  appointed  for  of  rents  and  profits  of  lands,  732 

SERVICE  OF  PROCESS  OR  NOTICE— 
Acceptance  of.  16 

Amendment  of  the  return  of,  29,  31 
As  to  date  of  the  return  of,  25 
Personal  upon  non-resident  defendant,  21 
Service   of  by  order  of  publication,    17,    18 
Sheriff's  return  of,  various   forms  of,   891 
Upon   a  corporation,   15,   18,   22 
Upon   an  unincorporated   common   carrier,   23 
Upon  corporation  that  has  not  complied  with  statute,  22 
Upon    a   natural    person,    14 
Upon  infants  and  insane  persons.    14ffl 
Upon  member  of  defendant's  familv,  14 
Waiver  of  the,  33 
Who  may  take  advantage  of  a  defect  in  the  return  of,  30 

SIGNATURE  — 

Answer  must  be  signed  by  defendant  'and  counsel,  when,  408 

Bill  must  be  signed  by  council.  107 

Bill  must  be  signed  either  by  counsel  or  plaintiff,  107 

Of  witness  to  deposition  not  essential  to  its  validity,  489 

Petition,  when  must  be  signed  by  counsel,  227,  229 

Petition  must  be  signed  by  party  filing  it.  227 

Usual  for  counsel  to  sign  defendant's  name  to  answer,  408 

When  bill  generally  signed  by  counsel  only,  107 

Where  signature  omitted  court  will  permit  it  to  be  added,  107 

SPECIAL  COMMISSIONERS  — 

Adjournment  of  sale  by  public  proclamation,  by  the.  673 
Bids  at  sale  of,  discretionary  with  court  to  accept,  678 
Bids  at  sale  made  by  fnforcement  of,  677 
Bids,  receipt  of  at  sale  made  by,  675 
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SPECIAL  COMMISSIONERS  —  Continued. 

Bids,  rejection  or  withdrawal  of  at  sale  of,  676 

Breach  of   duty,   how  special   commissioner   may  be  proceeded   against 

for,   691 
Cannot  purchase  or  bid   at  a  judicial  sale,  (i74 
Cash   payment   of   purchase   money,    disposal    of   by   the   commissioner 

upon  receipt  of,   692 
Compensation  of,  694 
Considerations  governing  court   in  setting  aside  judicial   sale   because 

of  inadequacy  of  price,  682 
Court,   power   of   as   to   report  of   sale  made   by.    680 
Debt  payable  installments,   what  decree  should  piovide,   671 
Description  of  property  in  notice  of  judicial  sale,  671a 
Dower,   assigimient   of   by,   695 
Exceptions  to   report  of   sale  made  by,   680 
Exceptions  to  report  of  sale   of,   grounds   of,  680 
How  appointed  and  the  dutij^s  of,  668 
Interest    of    purchaser    in    the    property    sold    by,    678 
Judicial  sale,  as  to  the  adjournment  of,  by  the,  673 
•Judicial  sale,  course  pursued  to  set  aside  for  inadequacy  of  price,  684 
Judicial  sale,  decree  must  provide  for  notice  to  be  given  of,  671a 
Judicial  sale,  effect  upon  of  commissionei''s  failure  to  give  bond,   670 
Judicial  sale,  inadequacy  of  price  as  ground  of  setting  aside,  682,  683, 

684 
Judicial  sale  may  be  made  privately  or  publicly,  when,  671 
Judicial   sale,  manner  of  conducting,   672 
Judicial  sale,  manner  of  selling  property  at.  by  the.  672 
Judicial  sale,   no   title  passes   at,  when  commissioner   making  fails  "^o 

give  bond,  when,  670 
Judicial  sale,  rule  of  caveat  emptor  applies  to.  687 
Judicial  sale  should  be  on  reasonable  credit.  671 
Judicial  sale  should  be  made  by,  at  the  time   and  place  given  in  the 

notice  thereof,  672 
Judicial  sale  should  be  made  by  the  commissioner  in  person.  672 
Judicial  sale,  setting  aside  for  inadequacy  of  price  in  Virginia.  683 
Judicial  sale  to  be  made  by.  decree  must  prescribe  terms  of.  671 
Judicial  sale,  who  generally  appointed  to  make,  668 
Motion  to  set  aside  sale  for  inadequacy  of  price  usuallv  acompanied 

by  up-set  bid,  682 
Must  give  bond  before  makinn;  sale  and  decree  must  so  provide.  669 
Notice  of  judicial  sale,  to  be  given  by,  671a 
Notice  of  sale,   certificate  of  clerk  that  bond  has  been  given  must   be 

appended   tu,    670 
Possession    of   property   bought    at   judicial    sale,    right    of   purchaser 

to,  689 
Purchase  by,  at  judicial  sale  is  voidable,   674 
Purchase  money,  how  payment  of  may  be  compelled,  690 
Purchaser  at  judicial  sale,   when  relieved  from  purchase.  687 
Purchaser  at  sale  made  by,  becomes  quasi  party  to  suit,  678 
Purchaser,  rights  of  relate  back  to  day  of  sale,  when,  G78 
Removal  of,  693 
Report  of  sale  made  by,  679 
Report  of  sale  of,  objections  to,  680 

Report  of  sole  of,  objections  to,  when  should  be  made,  680 
Report  of  sale  of,  rests  in  discretion  of  court  to  confirm,  681 
Report  of  sale  of,  principles  applying  to  question  of  confirmation  and 

determining  court's   action   in   regard   thereto,   681 
Rescinding  a  judicial  sale.  688 
Sale   made  liy,   without   bomi   given   is   invalid.    670 
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SPECIAJL  COMMISSIONERS  —  Continued. 

Title  of  purcliasei-  at  judicial  sale,  effect  upon  of  setting  aside  decree, 

685,   686 
Who  may  act  as,  668 

SPECIFIC  PERFORMANCE— 

Bill   for, -what  should   be    averred   in,    130 

Decree,  form  of  enforcing  of  contract  of  sale  of  land,  1239 

Decree,   form  of  for  reformation   and,    1240 

Decree  in  suit  for,  its  requirements  and  provisions,  615 

Form  of  bill  for  by  vendor  against  vendee,  974 
,  Form   of   bill   for   by   vendee   against   vendor,    975 

Form   of  bill   for,   upon  parol  contract  partly  performed,   976 

Form  of  decree  for,  striking  out  one  plea  in  abatement,  making  up 
issue  on  another  and  overruling  plea  in  abatement,  upon  a 
submission  of  the  cause  to  the  court,  1283 

Parties  defendant,  who  necessary  or  proper  in  suit  for,  76 

Reference  to  commissioner  to  repoit  on  title  in  suit  for,  629 

Who  may  bring  suit  for  as  party  plaintiff,  70 
STATE,  THE— 

Claim  against,  how  payment  enforced  when  not  allowed  by  auditor,  236 
STATUTES— 

Abatement  of  suit  as  relief  against  limitation,  369 

Alimony,  decree  in  the  matter  oi,  589 

Answer,   frauds,   form  of,   1059 

Answer,  limitations,  form  of,  1060 

Attachment,  decree  in  the  matter  of,  5'JO 

Burden  of  proof  as  to  limitation,  371 

Deduction  of  certain  periods  of  time  as  relief  against  limitation,  368 

Deed  of  trust  or  mortgag-e  lien,  limitation  as  to,  358 

-Estate  of  decedent,  limitation  of  right  of  suit  against,  358 

Frauds,  answer  in  the  matter  of,  434 

Frauds,  plea  of,  372 

Limit.ation  against  right  to   sue,   when  begins   to  lun,   361 

Limitations,  answer  in  the  matter  of,  435 

Mechanics'   and   laborers'   liens,   limitation  as   to,   358 

New  promise  as  relief  irom  limitation,  366 

Obstructions  of  right  of  suit  as  relief  against  limitation,   367 

Of  frauds,   form  of  plea  of,   1026 

Of    limitations    against    municipalities,    370 

Of    limitations,    as    to    suits    concerning    real    estate,    358 

Of  limitations  does  not  apply,  when,  362 

Of  limitations,  form  of  plea  of,  1025 

Of  limitations,  period  of  time  in  which  light  barred,   358 

Of    limitations,    plea    of,    353 

Of  limitations,  plea  of  by  one  of  two  or  more  joint  defendants,  355 

Of  limitations,  to  set  aside  conveyances  and  other  acts,  357 

Of  limitations,  when  begins  to  run  as  to  frauds  and  trusts,  356 

Of   limitations,   who   may  plead,   354 

Personal  actions,  limitation  as  to,  358,  360 

Usuiy,   answer   in  the  matter  of,   436 

Usury,  plea  of,  372 

What  will  relieve  from  limitation,  365 

STENOGRAPHER— 

Evidence  ?nay  be  taken  by  before  commissioner,  when,  638 

STIPULATIONS  AND  AGREEMENTS  OF  PARTIES— 
As  to  proof  taken  on  former  trial,  847 
As   to   the   use   of   depositions,   847 
In  reference  to  evidence,  847 
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STIPULATIONS  AND  AGREEMENTS  OF  F ARTIES  — Continued. 
Should  be  in  writing,  847 
Waiving  the   taking  of  proof,  847 
When  not  valid,  847 

STOCKHOLDERS— 

Bill  of  with  reference  to  corporate  matters,  averments  of,   131 

Form  of  bill  by  for  dissolution  of  corporation,  912 

Form  of  bill  by  for  annulment  of  ultni  vires  act  by  corporation,  914 

Suits  by,  concerning  corporate  acts,  58 

When  may  sue  as  to  matters  pertaining  to  the  corporation,  58 

SUBROGATION— 

Defendants,  who  necessary  and  proper  to  suit  for,  77 

Form  of  bill  in  suit  for,  977 

Parties  plaintiff  who  may  maintain  suit  for,  77 

SUGGESTION— 

Answer    of    garnishee,    804,    805 

Debt  authorizing  decree  against  garnishee,  806 

Decree  against  garnishee,  can  be  none,  when,  808 

Decree  against  garnishee,  essentials  of,  810 

Defenses   by  garnishee.   802 

Garnishee,   who   may   be   suggested   as,    799,    800 

Garnishee  necessary  party  to  suit;  801 

Objections  to  attachment  proceeding  by  garnishee,  807 

Of   indebtedness  to   summon  as  garnishee,   799,   800 

Of  non-residence  for  security  for  costs,  873 

Of  non-residence  of  plaintiff  and  demanding  security  for  costs,  form  of 

order,  1185 
Proceedings   against   garnishee   upon    appearance,    803 

SUIT—  , 

Commencement   of,    11,    12 
Consolidation  of,   553-.555 
County  where  brought,   I-IO 
Decree  in,   566-626 
Hearing  of,   556-565 
Parties  to,   36-95 
Pendency    of    another,    289,    290 
Procedure   in   at  rules,   251,   262 
Receivers,   by  and   against,   749.   750 
Revival  of,  181-190 

SUMMONS— 

Acceptance  of  service  of,  16 

Affidavit  and  summons  must  precede  order  of  publication,  19 

Alias,  what  is  and  when  may  be  issued,  32 

Alteration  or  amendment  of,  26 

Amendment   of   after   plea    in   abatement   thereto,    28 

Amendment  of  return  of,   31 

As  to  date  of  return  upon,  25 

As  to  order   of  publication   during  civil   war,    17 

Attachment  suit,  when  order  of  publication  not  necessary  in,  17 

Beyond  what  territory  cannot  extend,   11 

By    whom    may    be    served,    13 

Clerk's   office   always   open  to   issue,    11 

Defects  iil,  how  reached,  29 

Defects    in    return    of,    how    corrected,    29,    .11 

Directed  to  issue,  by  whom,  11 

Effect  of  acceptance  of  service  of,  16 

Effect  of  service  of,  when  return  of  service  conclusive,   13,  25 
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SUMMONS  —  Continued. 

JVrms  — 

affidavit  as  to  unknown  defendant — No.  51,  885 
affidavit  of  posting  order  of  publication  in  West  Virginia,  888 
affidavit   of    defendant's   non-residence — No.    50,    885 
certificate   to  be  appended  to  order  of  publication,   887 
certificate  of  publishing  and  posting  order  of  publication  in  Vir- 
ginia, 889 
commencing   suit   in   Virginia — No.   48,   885 
commencing  suit  in  West  Virginia — No.  49,  885 
order  in  Virginia  publishing  process  as  to  corporation — No.   57, 

890 
order  of  publication  in  Virginia  as  to  natural  person,  890 
order  of   publication  in  West  Virginia,  886 
return  of  when  served  on  member  of  defendant's  family — No.  59, 

891 
return  of  when  served  by  posting  at  front  door — No.  60,  891 
return  of  when  served  on  attorney  of  corporation — No.  61,  891 
return  of  when  served  on  president  of  corporation — No.  62,  891 
return  of  when  served  on  treasurer  of  corporation — No.  63,  891 
retutrn  of  when  served  on  corporation  that  has  not  complied  witn 

statute — No.  64,  891 
return  of  when  served  on  railroad  company  by  delivering  copy  to 

depot  or  station  agent — No.  65,  891 
return  of  when  served  on  director  of  corporation — No.  66.  891 
return  of  when  served  upon  foreign  insurance  company — Xo.   67, 

891 
return    of   when    served   upon   unincorporated    common    carrier — ■ 

No.  68,  891 
return  of  service  upon  corporation  in  Virginia — No.  69,  891 
return  of  when  served  upon  garnishee — No.  70,  891 
sheriff's  return  upon  when  served  in  person — No.  58,  891 

How  directed  and  to  whom,  12 

How  order  of  publication  is  published  and  posted,  24 

How  served  upon  natural  person,  li 

Infants  and  insane  persons  need  not  be  served  with,  14a 

Issuance  of  an  amended  bill,  338 

May  be  issued  before  amended  bill  filed,  13 

Must  be  properly  returnable,  13 

Order  of  publication  against  corporation,  18 

Party  served  must  be  Tnember  of  defendant's  family,  when,   14 

Personal  service  of  on  non-resident,  21 

Presumption  as  to  place  bf  service  of,  13 

Recitals  in  decree  with  reference  to,  34 

Recitals  in  decree  with  reference  to  service  of,  34 

Return  of  service,  what  must  show,   14 

Service  of  by  posting-  at  front  door  of  defendant's  residence,   14 

Service  of  by  private  person,   13 

Service  of  on  corporation  which   has  not  complied  with  statute,  22 

Service  of  on  natural  person  by  order  of  publication,   17 

Service   of   upon   corporation,   how   made,    15 

Service  of  upon  infants,  14a 

Service  of  upon  insane  person,  14a 

Service  of  upon  unincorporated  common  carrier,  23 

Service  of  the,  13 

Service  of  when  defendant  is  not  found,  14 

Suit  commenced  by,  II 

Time  given  defendant  to  enter  appearance  after  service  of,  35 

Usual    place    of    abode,    meaning    of,    14 

Void  if  not  properly  returnable,  13 
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SUMMONS  —  Continued. 

Waiver   of  and   how  made^   3.i 

Waiver  of  service  of^  33 

What  must  be  done  to  obtain  order   of  publication,   17 

What  order   of  publication  must  state,   24 

When  can  be  no  personal  decree  on  order  of  publication,  20 

When   can   not  be   amended,   26 

When  good  though  not  directed  to  proper  officer,   12 

When  may  be  amended,  26 

When  order  of  publication  is  sufficiently  executed,  17 

When  order  of  publication  necessary  as  to  non-resident,  17 

When   returnable,    13 

When  service  of  may  be  made,   13 

When  void  and  voidable,  27 

Where  must  be  served,   11 

Where  order  of  publication  must  be  entered,   17 

Who  may  take  advantage  of  defect  in,  30 

Who  may  take  advantage  of  defect  in  return  of,  30 
SUNDAY— 

Service   of   summons   on,    13 

Summons  not  issued  on,   13 
SUPPLEMENTAL  BILLS— 

Amendment  in  lien  of,  177 

Court,  lea\c'  of  should  be  obtained  to  file,  173 

Defenses  to,  179 

Difference    between    and    amended   bills,    170 

Distinction  between  and  amended  bills  no  longer  obtains,  where,  170 

Filed,  may  be  when,  172 

Forms — 

amended   or   supplemental   bill,    986 

amended  and  supplemental  bill — another  form,  987 

amended   or   supplemental  bill — a   further  form,   988 

In  the  nature  of  a.  bill  of  review.  178 

Leave  to  file,  how  obtained,  174 

Must  be  consistent  with  original,  171 

Parties  to,   176 

Original  bill   in  the  nature  of,   180 

Requisites   of,    175 
SURCHARGING  AND  FALSIFYING  ACCOUNTS— 

Accounts  of  fiduciary  prima  facie  correct,  when,  132 

Bill,  what  must  aver,   132 

Errors  considered  on  bill,    132 

Form  of  bill  to   surehage  and  falsify   settlement  of  accounts,  973 

Form  of  order  of  reference  m  the  matter  of,  1140 

When   bill    should   not   be   referred   to   commissioner,   628 
SURETY— 

Contribution,   when   may  sue   for,   67 

Decree  for  contribution  by.  593 

Decree   in   matter  of  principal   and,   614 

Decree  of  sale  involving  property  of  principal  and,  form  of,  12S7 

Form  of  bill  against  guardian  and  surety  by  the  ward,  942 

Form    of    bill    for    contribution    by.    911 

Form  of  bill  to  be  subrogated  to  rights  of  creditor,  977 

Joinder   of  in  suit  as  defendant,   86 

.Joinder  of  in  suit  as   plaintiff,   85 

Parties  to  suit  for  contribution,  57 

Parties  to  suit  for  subrogation,  77 
SUSPENSION— 

Of  operation  of  order  or  decree,  form  of,  1244 
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TAXES— 

Bill  for  cancellation  of  tax  deed,  form  of,  901 
,  Illegal,   defendants   to   suits  with   reference   to,   78 
Illegal,  who  may  sue  with  reference  to,  78 
Injunction  to  restrain  illegal,  form  of  bill,  954 

Statute  of  limitations  not  applicable  to  suit  to  cancel  tax  deed,  362 
Tax  deed,  allegations  of  bill  in  suit  to  cancel  as  cloud  on  title,  116 
Tax  deed  as  cloud  on  title  to  realty,  parties  to  suit  to  cancel,  48 
Tax  deed,  bill  to  set  aside  must  allege  tender  of  taxes  paid  and  in- 
terest, 119a 

TAXPAYERS  AND  THE  EXPENDITURE  OF  PUBLIC  FUNDS— 
Amendment  of  bill  in  suit  with  reference  to,  324 
Bill  must  be  brought  on  behalf  of  other  taxpayers,  78 
Defendant  in  suit  relating  to,  78 

Form  of  bill  to  enjoin  creation  of  illegal  indebtedness,  953 
Form  of  bill  to  restrain  collection  of  illegal  tax,  954 
Plaintiff,  who  may  be  in  suit  with  reference  to,  78 
Taxpayer  must  sue  on  behalf  of  himself  and  other  taxpayers,  78 

TESTIMONY— 

See  Witnesses. 
All  objections  to  waived  but  that  excepted  to,  501 
Deposition,  exception  to  because  of  incompetency  of  witness,  499 
Incompetency  of  evidence,  how  objection  to  waived,  500 
Incompetency  of  in   West  Virginia,   524-527 
Incompetency  of  in  Virginia,   528-530 
Stage  of  cause  at  which  competency  of  determined,  531 

TITLE— 

Bill  must  clearly  set  forth  plaintiff's  title  or  right  to  relief,  108 
Cloud  upon,  averments  of  bill  to  remove,  116 
Cloud  upon,  parties  to  suit  to  remove,  48 
Forms — 

bill  for  cancellation  of  tax  deed  as  creating  cloud  upon,  901 
bill   to   cancel   deed   carrying  apparent  title  as   creating  a   cloud 
upon,  902 
Holder  of  legal  necessary  party  to  suit,  when,  37 
Holder  of  legal  title  must  be  party  to  suit  for  partition,  when,  74 
Of  purchaser  at  judicial  sale,  effect  of  reversal  of  decree  on,  685,  686 
Speeifle  performance,  holder  of  lej>al  title  in  suit 'for  must  be  party,  76 
To  real  estate  must  be  cleared  before  sale,  596 

TRESPASS— 

Form  of  bill  of  injunction  against  cutting  timber  pending  ejectment, 

945 
Injunction  to,  averments  of  bill  in,   122 

TRUSTS  AND  TRUSTEES— 

Accounting  by  trustee,  averments  in  bill  for,  133c 

Appointment  of  trustee,  averments  in  bill  for,  133 

Beneficiary  as  party  plaintiff  in  suit  relating  to  trust,  79 

Decree  instructing  trustee,  618 

Decree    in    the    matter    of   the    diversion   or   misapplication    of   trust 

funds,  619 
Decree  for  the  appointment  of  trustee,   616 
Decree  for  the  removal  of  a  trustee,  617 

Establishment  and  enforcement  of  trust,  averments  in  bill  for,  133p 
Form   of  order  authorizing  sale  of  church  property  by  trustees,   1184 
Form  of  order  perpetuating  injunction  to  a  trust  sale,  1220 
Form  of  petition  by  church  trustees  for  sale  of  property,  1003 
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TRUSTS  AND  TRUSTEES  —  Continued. 
Forms  — 

bill  by  cestui  que  trust  to  enjoin  the  cutting  of  timber,  947 
bill  by  trustee  for  advice  as  to  his  duties,  979 
bill  for  cancellation  of  written  instrument  arising  from  relation- 
ship of,  908 
bill  for  removal  of  trustee  for  misconduct,  978 
bill  for  the  establishment  and  enforcement  of  a  trust,  980 
bill  to  enjoin  sale  of  property  under  trust  deed,  951 
bill  to  enjoin  sale  of  property  under  deed  of  trust  given  to  building 
and  loan  association,  952 
Investment  of  trust  funds,  averments  in  bill  for,  1336 
Mortgage  or  lease  of  trust  property,  averments  in  bill  for,  133a 
Parties  plaintiff  in  suit  to  enforce  trust,  who  may  be,   79 
Parties  defendant  in  suit  relating  to  trust,  who  necessary,  79 
Party  plaintiff  in  suit  to  remove  trustee,  79 
Petition  of  church  trustees  for  sale  of  church  property,  250a 
Petition  for  removal  of  personal  trust  funds  out  of  the  State,  249 
Petition  to  remove  trust  property  out  of  the   State,  247 
Procedure   on   petition   for   removal   of   personal   trust   funds   out   of 

State,  250 
Proceedings  on  trustee's  petition  for  sale  of  church  property,  2506 
Pursuit  of  trust  funds,  averments  of  bill  in  suit  for,  133g 
Removal  of  trust  funds  to  another  State,  averments  in  bill  for,  133d 
Sale  of  trust  property,  averments  in  bill  for,  133a 
Suits  between  trustees  and  their  beneficiaries  and  with  third  persons, 

averments  in  the  bill,  133f 
Trustee  as  party  plaintiff  in  suit  to  enforce  trust,  79 
When  court  will  order  sale  by  trustees  of  church  property,  250c 

U 

UNBORN  PERSONS— 

Parties  to  a  suit,  how  made,  95 
UNCERTAINTY— 

In  the  bill  and  what  may  consist  in,  100 
UNKNOVS^N  PARTIES— 

Petition  for  rehearing  by,  241 

Petition  for  rehearing  by,  form  of,   1008 

Parties   to   suit,   how   made,    17 

USURY— 

Answer  of,  in  the  matter  of,  436 

Bill  in  matters  of,  averments  in,  133ft 

Decree  in  the  matter  of,  620 

Defendant,  who  should  be  in  suit  relating  to,  80 

Plaintiff,   who   may   be   in   suit   relating   to,   80 

Who  may  plead  usury,  436 


VACATION— 

Alimony,  decree  for  may  be  entered  in,  when,  589 
Appointment  of  receiver   in   West   Virginia,    737 
As  to  the  appointment  of  a  receiver  in  Virginia,  737 
Bill  may  be  amended  in,  when,  333 

Bill  may  be  dismissed  for  improper  amendments  made  in,  333 
Decrees   may   he   entered    in,   when,    570 

Defendant  in  attachment  may  give  bond  and  discharge  attachment  in, 
790 
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VACATION  —  Continued. 

Dissolution  of  injunction  in,  notice  of  motion  required,  712 
Forms — ,, 

injunction  by  judge  to  restrain  commission  of  wsiste,  1211 

injunction  without  bond,  1213 

notice  of  application  for  the  appointment  of  a  receiver,  1102 

notice  of  motion  to  quash  an  attachment  in  Virginia,   1248 

notice  of  motion  to  dissolve  an  injunction,  1113 

order  appointing  receiver — general  form,   1236 

order  directing  payment  of  temporary  alimony  to  defendant,  1194 

order  dissolving  injunction,  1216 

order   directing   payment   of   temporary    alimony   and   restraining 

husband  from  disposing  of  or  incumbering  his  property,  1282 

Husband  may  be  ordered  to  deliver  to  wife  her  separate  estate  in  his 

hands  in,  539 
Order  of  reference  may  be  entered  in,  632 
VARIANCE— 

Amendment  of  bill  to  correspond  with  proof,  551 
Evidence  must  be  confined  to  matters  in  issue,  550 
Proof  must  correspond  to  case  made  in  bill,  551 
VENDORS— 

Bill,    form   of   to    enforce   lien   of,    966 

Bill  to  enforce  lien  of,  averments  of,  124 

Deciee  for  the  enforcement  of  lien  of,  608 

Decree,  form  of  to  enforce  lien  of,  1226 

Compensation  for  excess  of  land  conveyed  by,  41 

Compensation  or  abatement  by  vendee  for  deficiency  in  land  sold  in 

suit  against  vendor,  41 
Lien  of,   how  reserved,    124 
Parties  to   suit  for  excess  of  land  or  abatement  of  purchase  money 

by  and  against  vendees  and  vendors,  41 
Parties  to  suit  to  enforce  lien  of,  70 
VENDORS'  LIENS— 

Bill  to  enforce,  requisites  of,  124 
Decree  in  suit  to  enforce,   608 
Defendants,  who  should  be  in  suit  to  enforce,  70 
Form  of  bill  to  enforce,  966 
Form  of  decree  enforcing,  1226 
Plaintiffs,  who  may  be  to  enforce,  70 
VENUE— 

See  County  Wheee  Suit  May  be  Brought. 
Actions,  classification  of  at  common  law,   10 
Actions,  classification  of  in  the  Virginias,  10 
Common  law,  at,  all  actions  either  transitory  or  local,  10 
Contract,  suit  for  rescission  of,  where  brought,  4 
Corporation,  where  may  be  sued,  1,  3 
Corporation,   foreign,  where  may  be  sued,    5 
County  where  cause  of  action  arises,  suit  may  be  brought  in,  I 
Defendant,  residence  of  as  determining  place  of  suit,  2 
Defendant's  residence,  meaning  of,  2 
Divorce,  where  suit  for  may  be  brought,  2 
Fraud,   cases  involving,  where  suit  brought,  4 
Fraudulent  conveyance,  suit  to  set  aside,  where  brought,  4 
Insurance  company,  where  may  be  sued,  6 
Judge  of  circuit,  when  interested,  where  suit  brought,  1,  8 
Laborers'  lien,  suit  to  enforce,  where  brought,  4 
Non-resident,  where  may  be  sued.   1.  5 
Specific  performance,   suit  for,   where  brought,   4 
Statutes,  prescribing  venue,  all  not  exclusive,  10 
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VENUE  —  Continued. 

Statutory  regulations,  general,  concerning,  1 

Statute  prescribing  place  of  trial,  governs,  1 

State,  when  suit  on  behalf  of,  where  to  be  brought,  1,  7 

Suit  may  be  brought  where  defendant  resides,  1 

To  recover  land,  1 

To  subject  land  to  a  debt,   1 

Trust  fund,  suit  to  follow,  where  brought,  4 

Vendor's  lien,  suit  to  enforce,  where  brought,  4 

When  more  than  one  defendant,  2 
VOLUNTARY  CONVEYANCE— 

Bill  to  set  aside,  averments  of,  121 

Fraudulent,   when,   65 

Plaintiffs,  who  may  be  in  suit  to  set  aside,  65 

W 
Vi'ASTE— 

Defendants  to  suit  against  commission  of,   81 

Form  of  bill  to  restrain  cutting  of  timber  by  mortagagor  in  possession 

of  the  premises,  947 
Form  of  order  m  vacation  restraining  commission  of,   1211 
Plaintiff,  who  may  maintain  suit  against  commission  of  as,   81 
WAIVER— 

Appearance    to    suit   no    waiver    of    defect    in   process    or    its    return, 

when,  29 
Appearance  to  the  cause  waiver  of  process  and  service  thereof,  when,  33 
Answer,  waiver  of  right  to  except  to,  419 
Evidence,   objections   to,   waiver  of,   501 
Exception  to  answer,  when  waived,  419 
WIDOW— 

Bill,  allegation  of  widowhood  in  for  assignment  of  dower,  119 

Cannot  maintain  suit  for  partition,   74 

Decree  of  sale,  can  be  none  subject  to  dower  of,  599 

Forms — 

bill  by  for  assignment  of  dower,   9.31 

bill  by  for  assignment  of  dower  against  alienee  of  a  former  hus- 
band, 932 
exceptions  to  report  of  commissioners  assigning  dower,  1132 
form  of  order  appointing  commissioners  to  assign  dower,  1195 
order    confirming    report    of    commissioners    appointed    to    assign 

dower,    1196 
order  directing  payment  of  a  gross  sum  in  lieu  of  dower,  1197 
Necessary  party  to  suit  to  sell  land  of  decedent,  when,  62 
Plaintiff  usually  in  suit  for  assigirment  of  dower,  61 
WIFE— 

Claim  of  against  husband  not  ba.rred,  when,  361 
WILLS,  CONSTRUCTION  OF— 

Bills,  setting  out  instrument  in  suit  for,  138 
Decree  in  suit  for  the,  622 

Defendants,   necessary  or  proper,  to  suits  for,   83 
Form  of  bill  for  the,  983 
Form  of  decree  for,  1245 
Plaintiff,  who  may  bring  suit  as  for,  S3 
WILLS,  CONTEST  OF— 

As  to  setting  aside  verdict  en  issue  of  devisai^it  vel  non,  667 

As  to  the  trial  of  the  issue  derifini'it  rrl  vov  before  the  jury,  666 

Bill,  averments  in,  134 

Court  where  issue  of  devisavit  vcl  non  is  triable,  665 
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WILLS,   CONTEST  OF  — Continued. 

Decree  in  suit  to  contest  a  will,  621 

Evidence    in    the    matter    of,    545,    547 

Form  of  bill  to  set  aside  a  will — general  form,  981 

Form  of  bill  to  set  aside  a  will  because  of  undue  influence  and  mental 

incapacity,  982 
Forms — 

order  directing  issue  devisavit  vel  non,  1224 

order  setting  up  lost  will,  1244 

order  upon  verdict  of  jury  finding  against  the  will,  1243 

order  upon  verdict  of  jury  finding  for  the  will,   1242 
Issue  of  devisavit  vel  non  is  matter   of  right,  657 
Parties  defendant,  who  are  necessary  in,  82 
Parties   plaintiff,  who  may  be  in,   82 
What   only   can  be  done  in  suit  for,   664 
WITNESSES— 

Answer  of  ought  not  to  be  prepared   in  advance   of  deposition,  489 

Attendance  of  before  officer  taking  depositions,  488 

Attendance  of  before  officer  laking  depositions,  how  compelled,  488 

Competency    of,    523,    534 

Continuance  because  of  absence  of,  472 

Deposition  of,  by  whom  written  out,  489 

Deposition  of  may  be  taken  in  shorthand,  how,  489 

Examination  of  before  officer  taking  depositions,  489 

Examination  of  may  be  conducted  in  public  or  private,  489 

Husband  and  wife  for  and  against  each  othei'  in  Virginia,  532 

Husband  and  vi'ife  for  and  against  each  other  in  West  Virginia,  533 

Incompetency  of  in  Virginia  where  contract  made  with  agent,  530 

Incompetency   of   may  be  waived,   how,   500 

Incompetency  of  persons  as  in  Virginia,   528.   529 

Incompetency  of  witness,  exceptions  to  deposition  because  of,  499 

Interested  party  not   competent,  when  in  West  Virginia,    524-526 

Interrogatories,  examination  of  on,  489 

Leading  and  other  improper  questions,  objections  to,  how  raised,  50S^ 

Memory  of  may  he  refreshed,  how,  489 

Must  be  sworn,  when,'  489 

Personal  transaction  or  conimunication  with  deceased  or  insane  person, 

what  is  so  as  to  render  incompetent,  527 
Refusal  of  witness  to  be  examined  after  attending  for  purpose  of,  489 

WRITS— 

See  Pbocess  Commencing  Suit — Summons. 


